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The 4th December 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 8 of 21 st February 1846. 

Appeal from the decision of Mouluvee Mahomed Kuleem, Principal 
Sudder Ameen, dated 24th January 1846. 

Deenonath Chowdree and Kulunder Khan, Appellants, 
(Defendants,) 

versus 

Lala Mitrojeet Sing, Respondent, (Plaintiff.) 

In this case plaintiff, as proprietor of a ten annas share of an 
estat// named after Lala Chet Sing, in pergunnah Syedpoor, insti- 
tuted a suit on the 10th April 1845, to recover arrears of rent with 
interest on the same, on account of a talook named after Kalee- 
churn Sumadar. The rent which plaintiff described as a kuboolah 
juma,^^ that is, open to formal adjustment and settlement, he 
charged at the rate of Sicca rupees 153-14-11-3 for the entire 
talook : and giving credit for certain payments made by die talook- 
dars, he claimed Company's rupees 483-8-2-17, besides rupees 
277-3*9-18, interest for the years 1239 to 1251 inclusive. Not 
that any portion of the principal balance was due for the year 1239, 
or even for the year 1240, for plaintiff presented a running account 
which he kept with the talookdars, in which, while the general 
balance was brought down from year to year, such payments as 
were made by the talookdars were from time to time aeducted : 
but especially for the adjustment of his interest he dated his cause 
of action from the year 1240, at which time, failing any formal 
kistbundee making the rents of 1239 payable within the year, he 
rested his claim for the revenue of that yeiar upon the arrear due 
at its close. Thus he represented that at the termination of the 
year only could the unpaid rents of 1239 be considered in the 
language of the law an arrear^ and that his acfion did not date 
beyond twelve years. 

Deenonath Chowdree and Kulunder Khan, who professed to have 
acquired by right of purchase, at different dates, a fourteen annas 
interest in the talook, filed one answer: .Ram Nklhee Samadar 
another. Ram Nidhee does not appeal from the decision passed 
in the lower court. 
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Dj^enoiiath aiid Kulunder Khan in answer stated that Mohesh- 
chunder^ father of the former, purchased one-fourth of the talook in 
1241 ; again a six anna share in 1244; and that Kulunder Khan 
purchased another fourth in 1250: they were willing to admit 
their liability for rent only from the dates of these purchases: 
they«averred that they had paid such and such' sums; they 
objected to the mode in which plaintiff carried payments 
of current rent to the liquidation of an old arrear ; and farther see- 
ing, as they said, that plaintiff from Aghun 1247 to the end of 
12^, had taken the talook into his own hand and collected the 
rents from the under tenants, they resisted the demand made upon 
them. Moreover they maintained that the juma of the talook was 
Sicca rupees 153-12-15, and that this was not a “ kuboolah^^ juma 
but fixed and determinate. 

The principal sudder ameen, finding the accounts of the princi- 
pal arrear claimed to be proved, and that defendants had failed to 
substantiate their objections, decreed the principal balance ; dis- 
allowing interest upon grounds which are not very intelligible, 
namely, that the annual rent was not payable under a kistbundee, 
and that plaintiff had delayed in instituting the suit. Plaintiff him- 
self has appealed separately to recover interest, and I have now 
only to consider the objection made by the present appellants to 
the payment of the principal. ^ 

First, then, they insist that respondent has forfeited his right to 
the arrear, from having attachea the talook from Aghun 1247 to 
1249 ; but I find that they had given very insufficient evidence of 
the attachment, and it is quite unnecessary to consider what are 
the legal consequences of such an act. They have filed four 
receipts purporting to be granted by plaintifPs sazawals, but in no 
case does the sum entered exceed one rupee, and in other respects 
they have failed to prove the point averred. 

Again they allege that the action is barred inasmuch as res- 
pondent, (plaintiff,) traces his account back to 1232. But it ap- 
pears to me i^Espondent has dealt most fairly with them. He has 
given his accounts |o far back as 1232, but this he has done for 
the purpose of shewing that in closing the account of the year 1238, 
there was a surplus of rupees 2-1-2-1, to be credited on account of 
the following year 1239. Respondent has shown the sums received 
by him for the period in dispute item by item : and if, as it is the 
purp(^eof appellants to insist, respondent irregularly carried to an old 
account sums wKlch were paid as current rent, it was the business 
of appellants to prove that respondent had acted contrary to the 
conditions of the tran^tions referred to. Appellants for instance 
should have filed receipts to shew that the zemindar had accepted 
payupieht, m ace^ Of any given year, of rent which in the prose- 
eu^on pPthis action ^ credits on account of one or more years 
l^l^bedihg. But sudi receipts they have withheld j whereas a few 
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receipts far small sums wbich they have produced sheiy> I 
clearly that the account between the talookdars and zemindar was 
an open one* 

Moreover it is clear to me that the appellants^ Deenonath and 
Kulunder Khan^ are, jointly with whosoever may have a share in the 
talook, liable for the whole arrear* They do not profess to have 
taken any steps which should be the means of absolving them 
from any liability but that attaching to their respective shares. 

The arrear claimed 1 therefore consider due, but it should be 
calculated, I think, rather at the rate of Sicca nipees 153-12-15, 
than at rupees 153-14-11-3, which the plaintiff, (respondent,) has 
given no evidence for. And I need only add that the opinion, 
which the principal sudder ameen appears to have expressed in 
favor of the assertion of plaintiff that the juma was kuboolah,” is 
quite superfluous. This point was not at issue : and the deter- 
mination of this suit cannot affect the rights of either party on that 
head. All costs will be charged to these appellants, so far as this 
appeal is concerned ; those of the lower court to defendants. 

The 4th December, 1846. 

Present: A. SCONCE, Officiating Judge* 

No. 9 of 23d February 1846. 

Appeal from the decision of Moulovee Mahomed Kuleem, Principal 
Sudder Ameen^ dated 2Ath January 1846. 

Lala Mitrojefit Sing, Appellant, (Plaintiff,) . • 
versus 

Ramdayal Sumadar and others. Respondents, (Defendants.) 

The nature of the suit between these parties has been described 
in the appeal No. 8, this day disposed of. The appellant, Lala 
Mitrojeet Sing, had sued to recover interest, besides principal, from 
the year 1240 to 1251, on account of arrears of rent due by these 
respondents, talookdars under the zemindarej of which he had a 
ten annas share. 

The principal sudder ameen refused interest because no kistbun- 
dee had been executed between the parties. If the plaintiff had 
claimed interest within the year on account of current rent, 3ucli 
an argument would have been good ; but on the contrary, plmntiff 
charged interest only from the close of the year, that is, upon 
bakaya arrears. The charge of interest is not made upon current 
instahnents : but upon the outstanding balance of the year, and 
clearly there being or not being a kistbundee is beside the question. 

I do not think the other reason adduced by the prindp^ sudder 
ameen is of more moment. He refused interest from the delay 
of plaintiff in suing for the recovery of his balances. Possibly if R 
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long period had elapsed without any transaction occurring between 
the parties^ there might be grounds for this opinion ; but in the 
present instance it is clear that an open account was kept ^ that the 
talookdars never fairly met the liabilities they had incurred 5 and 
I think it is to be inferred that by hanging back they hoped to evade 
the payment of the older balances. 

In some respects however the interest sued for is erroneously 
calculated. The account of arrears has been obviously an open 
one ; but plaintiff crediting certain payments on account of current 
revenue has shewn a larger amount of bakaya balances chargeable 
with interest. With this exception I consider appellant entitled 
to interest^ and I decree the appeal. All costs will be charged to 
respondents. 

The 8th December 1846. 

Present : A. SCONCE, Judge. 

No. 18 of 24th December 1845. 

Api^ealfrom the decision of Moulovee Mahomed Kuleemy Principal 
Sudder Ameeny dated 25th November 1846. 

Kebull Kishen Chokerbuttee, Appellant, (Plaintiff,) 
versus 

Neelkant Rae, Shibchunder Rae mid others. Respondents, 
(Defendants.) • 

Plaintiff, this appellant, professing to have purchased on the 
^th Poo^s 1249, from certain of the defendants, Goluck Chunder 
Shah and others, a talook named Kishen Mungul Shah (or Rae), 
together with all the rights of the talookdars, the sellers, as attach- 
ed thereto, and to have been put in possession of his purchase, 
averred that from the month of Aghun 1250, he was expelled from 
the talook by one Neelkant Rae, acting in collusion with the 
same parties who had already disposed of their rights to himself ; 
Mid further that Neelkant Rae instigated the serburrakar of the 
zemindary to whi^ this talook is subordinate^ to institute two 
summary suits for rent, alleged to be due to the proprietors^ of a 
three-fourth share of the zemindary ; that notwithstsmding his 
(plaintiff s) opposition, the two suits were decreed, and that, for 
the purpose of enforcing the execution of these decrees, two por- 
tions of talook (that is 9-7-3-lJ and 2-12-0-1^ shares) correspond- 
mgfwith the claims of the respective zemindars, were sold. 
Pmntiif accordingly sued to quash the summary decrees and sates, 
^nd to recover possession of the whole talook. 

_ In ans^r to the plaint;, appeared on the one hand Shibchunder, 
tt^ purctoer of the twelve annas share of the talootc, to maintain 
tus pur^atee ; ^d m the other, GoluckChunder Shah and others, 
^ ^presentaUvea of the talookdars. 
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The latter denied altogether the sale founded upon by plaintiff ; 
and alleged that in Kartick 1250^ they had farmed the talook to 
Neelkant Rae in the name of Chundee Pershad. 

The principal sudder ameen^ who disposed of the case in the 
first instance^ believing that plaintiff has failed to prove his pur- 
chase^ dismissed the suit. For somewhat similar reasons 1 di|pmiss 
the appeal. 

This is a complex action. It requires from the plaintiff^ (appel- 
lant^) very opposite and unconnected pleas. To prove his purchase 
is necessarily the first condition that entitles him to be heard. 
And if that were done^ if his possession and purchase of the 
talook were admitted, he would still have to justify his failure in 
paying up the zemindar^s balances. 

In coming to the decision of the latter question, consideration 
would have to be given to several conflicting issues and interests : 
but, as I already intimated, plaintifF, (appellant,) has not proved his 
purchase to my satisfaction, and no other question but that need 
be entertained. 

Witnesses have been adduced by plaintiff, (appellant,) to prove 
the payment of the purchase money, and the writing and delivery 
of the deed of sale, and also the registratiofi of the kubalah by a 
mookhtar. The depositions of these witnesses however appear to 
me unconnected and unsatisfactory. And it happens that two men 
who were also put down as witnesses, while they admit that they 
had been tampered with, deny altogether the transaction which 
they were required to attest. 

1 never attempt to cdnceal the doubts which I entertain when I 
come to pass a decision which I cannot avoid passing, in cases 
where obviously on one side or the other there has been exhibited 
most contemptible lying. A man^s word ought to be the touch- 
stone of tmth : and he who verifies with it a lie is altogether uUfit 
for the society of the world in which he lives. 

I add from the circumstance brought out in this case that there 
are two points which bona fide purchasers of land^^ould do well 
to attend to. The first is, if it be their degire to register their 
deeds, to have them attested before the register by the sellers 
in person. It is to be understood from the evidence adduced in 
this action that the talookdars, who are said to have made the ssde, 
left Burisaul and proceeded to the plaintifTs house in the country 
for the purpose of completing the transaction: And it is to be in- 
ferred that they thence returned to Burisaul. Under such cir- 
cumstances it seems a simple condition to require that the sellers 
of property should formally attest the genuineness of their deeds. 

Again, though plaintiff professed to have been in possessbn of 
the tUook nearly a year, he admitted that he did not formally re- 
cord the transfer made 'in his favor in the books of the zemindars 
to whom the rent of three-fourths of it were due. 
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I accordingly dismiss the appeal, costs being payable by ap- 
pellant. 

The dTH December 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 23 of 26th May 1846. 

Appeal from the decision of Moulovee Mahomed Kuleem^ Principal 
Sadder Ameen^ dated 28th April 1846. 

Ram Raja Dass and others. Appellants, (Defendants,) « 
versus 

Joy Chunder Chund, Respondent, (Plaintiff.) 

Joy Chunder Chupd having sued to recover Sicca rupees 635, 
besides interest, being money lent by him to Ram Raja Das and 
others upon a bond granted by them on the 16th Jeit 1243, the 
principal sudder ameen found the claim to be good, and so decreed. 
Upon the merits of the case the appeal is preferred. 

Appellants admit that a bond for Sicca rupees 635 was granted, 
but they assert that«certain lands belonging to them and their 
co-sharers were farmed to respondent, and that out of the profits 
of this land the debt was to be and has been liquidated. And 
they further resist the claim of plaintiff by th^ plea that out of 
an ostensible loan of rupees 635, only rupees 500 had been paid. 

In support of their averments appellants have nothing to offer 
but verbal, evidence : and their case is still further weakened by 
the admission which they make that the farm was not given in the 
name of Joy Chunder, but of one Erishno Soonder, said to .be a 
relative of his. 

That a farm was granted to one with whom Joy Chunder is 
connected appears true ; possibly Joy Chunder may have shewn 
himself to the tenants of the land as a party who himself had an 
interest in the farm : but that Joy Chunder himself touched the 
rents of the •farm; or that he only eiyoyed the rents; or if he 
enjoyed the profits of the farm, how much of these promts was 
available to liquidate his loan, we have absolutely no evidence. 

Appellants assert that 8odashib, one of the parties to the debl^ 
became gomashtah of the farm, and that he in collusion with res- 
pondent has made away with the engagements connected with the 
lease. But obviously this brings us no nearer to the means of 
determining the nature and the amount of the set-off, which thq^ 
phice against the bond. The very mode in which appellants wsert 
that the gross assets of <he land farmed, on coming into 
dent’s, hands, were to oistiiLbuted, aggravates fbe insi^cieitcy 
of th^f ob^ctions. ^pme portion was to go ^ rent to the supe- ^ 
nor; ahotiter for the farmer^s expenses; another for his profits; 
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another for the personal support of the lessors ; and rupees 108, a 
year were to cover the loan. So that this very peculiar appropria* 
tion of the assets of the land which enlarges the field of dispute^ 
renders the absence of substantial proof more remarkable and 
more fatal. 

Lastly^ the bond itself on the face of it bears every appearance 
of being simply a cash transaction. 

1 therefore dismiss the appeal^ and affirm the decision of the 
lower court. 


The 9th December 1846. 

Present: A. SCONCE, Judge. 

No. 9 of 21st January 1846. 

Appeal from the decision of Baboo Gobind Chunder^ Moomiff of 
Kowkhalee^ dated 23flf December 1845. 

Huro Soonderec, widow of Gobind Chunder, Appellant, 
(Defendant,) , 

versus 

Deep Chunder Drftt, Respondent, (Plaintiff.) 

On the 26th ultimo, I disposed of two cases in which Gobind 
Chunder, the original defendant in this case, was a party. In One 
of these cases, one Pran Narain had sued Gobind Chuilder and 
two of his female relations upon a bond for rupees 3000 ; and in 
the other he had sued Gobind Chunder alone upon a bond for 
rupees 100. I believed the claims to be fabricated, and so decreed. 

This present respondent, Deep Chunder. Dutt, as plaintiff, sued 
upon a bond dated 20th Chyt 1250, to recover rupees 100 lent, as 
he avers, to Gobind Chunder, besides interest. 

Deep Chunder was a dependant of Pran Narain, th^ plaintiff in 
the other cases. It was in Pran Narain’s h^use that the sum of 
rupees 100, is stated by Deep Chunder^s witnesses to have been 
lent. They also state that Pran Narain himself promised to len^ 
the money ; that Gobind Chunder had gone to receive the money 
from him, and that in consequence of his manager not being at 
home he (Pran Narain) asked Deep Chunder to make the advance, 
undertaking to have it adjusted when he completed a heavier loan 
which he professed to be under negociation. 

This suit appears to me to be one of the series which Pran 
Narain brought to bear against and to beat down Gobind Chunder. 
Under sdl the circumstances educed in the disputed transactioiia 
between parties, 1 can place no confidence in this chum. 1 
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Must acooi^lngly decree the appe&U and iwerse the decree ofthe- 
moonsHf who ^nd for the plaintiff. 


Thb 17th Peobmber 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 16 of 20th April 1846. 

Appeal from the decision of Mouhvee Mahomed Kuleem, Principal 
Sudder Ameen, dated 20th March 1846. 

Soorajmonce, Appellant, (Plaintiff,) 
versus 

Ram Sunker Day, Respondent, (Defendant.) 

Plaintiff, this i^pellant, having sued upon a bond dated 1st 
Bhadon 1244, to recover a loan of Sicca rupees 200, besides inter- 
est, the principal sadder ameen, for these reasons, considered the 
chum untenable : he thought that the bond, from the appearance 
of it, was recently written on old paper ; be considered the cir- 
cumstance of the parties being at enmity, shewn especially in a 
petition presented in the foujdaree court on the 7th Bysack 1247; 
as rendering the transaction itself improbable, for he thought that 
if the debt were genuine it should have been claimed sooner ; and 
at the top of the paper on which the bond was wriUen, as theiwmb 
of the deity was omitted, he inferred that the deed must have been 
written subsequent to the orders issued by the Sudder Court on 
that subject in 1841. 

I will not say that the reasons assigned by the principal sudder 
amjsen are ajitogether satisfactory to my mind, but after a perusal of 
the whole case, I confirm his decree. 1 find that there were five 
men put down in the bond as witnesses, and that of these only two 
h^ave been produced. A subpoena was issued for two others, and a 
return was made, at the instigation of plaintiff, that they were not 
to be found. Plaintiff took no other 8te|M to produce these wit- 
nesses, dhd 1 observe that on a petition presented by her before 
the subpoena had been issued at all, she stated that one of . dm 
witnrases, Rwnsooi^er, was abrearly in BurrisauL In a suit such 
as this, which a plaindff has. put off for about eigh^jears from the 
ddeof the ||ai|8aation upon which it is founded/opyioaaly 
part but didwhole of dib evidence alleged to be avsulabie, should 
be ^ddu(%d, or cause shewn to the contrary. Even , in appeal 
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Soor&jmonee did not profess to offer more evidence than she bss 
already pren. The decree of the principal sudder ameeu is 
accordingly confirmed^ all costs being chargeable to appellant. 


The 18th December 1846. 

Present: A. SCONCD, Judge. 

, No. 21 of 27 th April 1846. 

Appeal from the decision of Motdovee Mahomed Kuleem, Principal 
Sudder Ameeuy dated SQtk March 1846. 

Kishen Mohun Boneijea, Appellant, (Plaintiff,) 
versus 

Kumla Kant Surbabhoom, and Soorajtnonee, wife of Bhugwan 
Chunder Nag, Respondents, (Defendants.) 

In this case plaintiff sued upon a bond dated 1 5th Chyt 1245, to 
recover rupees 1000, besides interest. Soorajmonee being a minor, 
an answer was filed on her part by her sister-in-law Jumoo- 
noh. The bond was altogether denied. And it was urged that the 
transaction was in itself improbable, inasmuch as the plaintiff had 
not carried into 'execution a decree passed in his favor against 
Bhugwan Chunder on the 10th July 1835, (1242,) for aprevious loan 
of rupees 100, that is two years before the date of the bond now 
litigated : and also that Kumla Kant alleged to be associated in 
the debt, was Bhugwan Chunder’s gooroo. 

The principal sudder ameen considered the pleas urged on the 
part of the defendant Soorajmonee to be valid. He also remark- 
ed that a six rupees stamp was insufficient for the bond, for 
though the obligation of the bond was to pay Company’s rupees 
1000, it appeared on the face of it that Sicca rupees 935 had been 
borrowed, and this sum was equivalent to Company’s rupees 
1000-8-6 ; and further he traced the suit to quarrels between the 
parties since Bhugwan Chunder’s death. 

After a careful perusal of the proceedings I find the evidence 
adduced on the part of plaintiff, this appellant, to be unexception- 
able, and I think the claim ought to be decreed. To prove the 
enmity which is said to have induced plaintiff to bring forward his 
clium, thrde witnesses have been brought forward, and their testi- 
mony is merely this that the^ heard plaintiff exprtss a threat, or 
rather an intention of instituting a suit ; and one of the three sidd 
he heard from plaintiff that Soorajmonee (the minor) had quarrelled 
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widi hiaa« With reBpe<^ to the <le£ect impmted M pla^ntift’a o&iiu 
from thp bond being written on a six rupees insteaa of a ten rupees 
sbu!^ 1 renutrk that a Itk rupees stamp was sufficient fmr any sum 
in rupees not exti^eding rupees 1000) that if it were otherwise 
the present bond is an obligation to pay Comppy*s rupras 1000 ; 
and that the order of the Sudder'Ceprt, dated Ibth April 1842/ 
which required the sum to be substitute &r the old currency in 
the determination of such like questions^ waq not issued till about 
two years subsequent to the date of this loan.' 

And finally from the Opinion Which I entertain Af the whole case, 
1 see nothing unlikely in the assertion Of appellant, that Bhugwan 
Chunder had settled with him the debt due upon the first loan of 
rupees 100, some time before he contracted the new debt. The 
appeal is accordingly decreed, all costs being j>ayable by respon- 
dents. 
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Tnk 3 bi> DscRiMBEit 1JS46. 
pRBSBITT : OA&DifiW, JtoOSB.* 

. Cns^ No. 23a 0 ^ 1646 , 

Eegular Appeetl fr6m a (jecjffon «/ the tif Dheika&etree, 

N«^ Mfi^dhvb Abtbkeijemy dated t^ ISik Augmt IS#. 

. Knrta Pur^h (t>efendant,) ApjpelUmV) 

- ' vdfgus < ' 

Bhoirulbnath 'Qbobe, (Plaintiff,) ReSpondant. 

This sub 'Was institifted, on tlie24th April 18#, to rebover the 
sum of Company's rupees 31 ’ 6 - 8 , being on account of an advance 
made by plaintiff to tnie defapdRnt,. (appellant,) on the 12 th Bhadro 
1252, for the delivery ^of paddy. ^ 

The sum advanced was 29 rupe^, the difference between which 
and the amount claimed being the Wpected pr^ at the bazar rate 
of Poos 1252. , 

The defendant .denied the claim, pleading tilgit if the advance 
were true, plaintiff would have taken from him an,fu:khowledgment 
in writing. 

The moonsiff decreed'the suit in favor of plaintiff^ considering 
the advance satisfoctOrily proved by the evidence adduced ; and no 
sufficient grounds having been shown td> impugn the justness or 
correctness of his decision, I confirm the same, and dismisa the 
appeal with costs. ’ 

The 9th Decehbbb 1846. 

Present : F. CABDEW, Judge. * * 

Case No. 131 of 1846. 

Begular Appeal from a decision qf the Moons^ of , Dhekkebarect 
Neel Madhub Mookeryea, dated the Qth May 1846* 

Siboo Mundul, (Plaintlff>) Ap^ellBDjt, 

i>eram ^ 

Tunoo Huldar, (Pifendaiit,) FeS|jb)i4tAl;* 

This suit was instituted, on the 29th Jadualyi 1646, to tiklowe 
the sum of rupees 59-8-3, the value of raw idlk. , * * 

Plmntiff stams that on the 6 th Pdo$ 1251 B. 9., lih soto to the 
defendant, who was in the habit of purdiasuig Blk in his viQiige, 
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5^ seers of raw silk at the rate of 10 rupees the seer; that according 
to the prevailing custom in such transactions^ the silk was deliver- 
ed without a written acknowledgment^ on defendant's verbal 
agreement to pay the price in three days^ but defendant had 
broken the agreement^ and plaintiff was therefore compelled to 
institute this suit. 

The defendant in answer acknowledged the transaction as set 
forth in the plaint^ in part^ pleading that he received from plaintiff 
on the date in question only 4^ seers of raw silk at the rate of 
rupees 9-8^ and that he paid plaintiff the price thereof in the 
month of Magh 1251. 

The moonsiff, on the 6th May 1846, dismissed the suit, record- 
ing his judgment in the following terms : I do not consider the 
plaintiff’s claim proved, for plaintiff cannot file any accounts or 
hat-chitha (note of hand,) he merely produces three witnesses, whose 
evidence^ is contradictory. 2ndly, defendant has brought forward 
three witnesses by whose evidence it is clearly proved that defend- 
ant paid to plaiTitiff the sum of rupees 40-6, the value of 4^ seers 
of raw silk, which he had purchased from him at the rate of ru- 
pees 9-8. 3rdly, pli|intiff says he has no accounts or hat-chitha to 
produce t this is wonderful, tor it is improbable that a person, who 
deals in silk, should keep no accounts or other documents.^^ 

I do not concur with the moonsiff in his judgment. It is in- 
consistent in him to look for documentary evidence on the one 
side and to dispense with it on the other, and in this case indeed 
defendant was the party who might with inore justice have been 
expected* to produce such evidence in support of his pleas, for 
plaintiff is of a class of ^people who it is well known keep no ac- 
counts; he expressly stated in the plaint that the silk was delf- 
vered according to the prevailing custom^^ without a written 
acknowledgment, and the answer does not deny that such is the 
custom. The moonsiff does not state in what rey>ect the evi- 
dence of plaintiff’s witnesses is contradictory, and I can find no 
contradictions or discrepancies in it to entitle it to discredit ; but 
the defendant’s witnesses are in my opinion the more liable to be 
distrusted, because they were not the persons who were present 
when the silk was delivered. It is a well known fact that the 
market price of silk fell suddenly last year, and it is more proba- 
ble therefore that the defendant should thus endeavour to relieve 
himself a bad bargain, than that the plaintiff should, without 
any assignable cause, come into eoturt to recover the value of silk, 
the price of which he had just before recdved in full. 

For these reasons I reverse the moonsiff’s ^cision and decree 
against the defendant (who I observe has not responded to this 
appeal) the ambtint of the claim in full, with cost of suit in both 
coUHs, 

I 



ZILIiAH BEfiRBHOOM* 


137 


The 10th December 1846. 

Present: F. CABDEW, Judge* 

Case No. 173 of 1846. 

Regular Appeal from a decision of the Principal Sudder Ameen of 
Beerbhoom^ Moulvi Nujumul Huq, dated tt^ 27th' June 1846. 

Ranee Katyanee^ (Plaintiff^) Appellant^ 
versus 

Ramsoonder Raee^ (Defendant^) Respondent. 

This suit was instituted, on the 21st June 1845, corresponding 
with the 8th Asar 1252 B. S., to recover the sum of Sicca rupees 
700, or Company's rupees 74^10-8, the amount principal and in- 
terest due on an ikrarnamah. 

The plaint set forth that Seetanath Raee, deceased, on the secu- 
rity of his brother Ramsoonder Raee, defendant, Radhakisto Raee 
and Rooknee Raee, engaged of plaintiff’s son Sreenurain Singh^ 
deceased, the farm of turf Amchoowa at an annual rent of 2^0 
rupees for a term of three years, viz. from 1237 to 1239 B. S. ; that 
Seetanath Raee paid the rent up to the end of 1238, and dying 
in 1239, was succeeded in possession of the farm, according to 
custom, by his brother, Ramsoonder Raee ; that a balance of 350 
rupees having been found duQ at the close of the lease, the defen- 
dant, on the 28th Bhadro 1241, appeared before plain tilTs son and 
signed an account for the same duly attested by witnesses, but no 
specific period having been fixed for the payment of the money, 
he executed to plaintiff’s* son, on the 5th Agrahon 1241, •afi ikrar- 
namah, or agreement, on a stampt paper, promising to liqui- 
date the debt in the course of one year ; that no part of the debt 
has been paid ; that plaintiff’s son died leaving plaintiff his heir, 
and she therefore sues the defendant for the amount of the ikrarna- 
mah and an equal sum as interest. 

The defendant in answer denied the irkrarnamah, and that he had 
taken possession of the farm as stated. He pleaded thatjfiis brother, 
Seetanath Raee, died on the 25th Chyte 1239, leaving two sons, who 
are answerable for his debts, and that they and the whole of the 
securities ought to have been sued; that immediately after his 
brother’s death the zemeendar’s naib deputed an abadhar to take 
charge of the farm ; that he (defendant) was employed from the 
commencement of 1239 B. S., to the month of' Asar 1241 as teh* 
seeldar of Guespore, the zemeendary of Raja Bunwaree Lol, and 
subsequently up to the 1 0th Asia he was in uninterrupted attend- 
ance at the zemeendsuy cutcheriy at Dhekkabaree« it was impps- 
sible therefoto that he could have appeared at Kano^ and signed 
the account and ikrarnamah on the d^es set iorth in the plaint 

The principal sudder ameen dismissed the suit on the ground 
that the ikramamsA produced in support of thei claim was not 
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genuine. He recorded that under the style of signature attached 
to the document the defendant could not he held liable^ the docu* 
ment being signed thus— Parmer Seetaram Raee^ deceased, by the 
hand of Ramsoonder Raee, security, inhabitant of Amchoowa/^ 
which shows that the money was due not from defbndailt but from 
Seetaram Race ; that the document bore the appearance of having 
been recently written^ on old paper ; that as the account originally 
signed by the defendant is said to have been attested by witnesses, 
there was no apparent cause why he should have been called upon 
to sign the ikrarnamah so immediately after it ; and he therefore 
inferred that plaintiif^s people had prepared the latter document 
with the view of preventing the claim from being barred by lapse 
of time. 

To prove that the inference drawn by the principal sudder 
ameen was wrong, the plaintiff, (appellant,) has produced in this 
court the original account referred to, written on plain paper, and 
bearing date 28th Bhadro 1241 B. S., as set forth in the plaint ; and 
I have submitted it together with the record of the case to the opi- 
nion of a punchaet convened under the provisions of Regulation VI. 
1832. 

The punchaet are of opinion that the ikrarnamah is not a ge- 
nuine document. They record that the writing appeared fresh, it 
had sunk thrbugh the paper in seversjl places, and had been rubbed 
over with the hand to give it an appearance of «age, and the signa- 
ture they considered as a copy of that attached to the account, 
for the size of the writing and position of the words corresponded 
to a dot, 41 coincidence that could not possibly have happened had 
the two documents been signed independently of each other ; and 
at the same time the style of the one was free, of the other labored. 

I concur entirely in this opinion, and therefore dismiss the appeal 
with costs. 


The 11th December 1846. 

Pri^ent; F. CARDEW, Judge. 

Case No. 107 of 1846. 

Regvlar Appeal fnm a decision of the Moonsiff of Amduhta^ Gholam 
Buttooly dated the 3d March 1846. 

Rajkishore Mujoomdar, (Defendant,) Appellant^ 
versiis 

Rmnsunker Ghose, (Plaintiff,) Respondent. ' 

inie suit was instituted, on the 15th March 1845, to recover 
the sum M Compands rupees 100-12, under the following cir- 
eiynstimces set forth in the plaint. 
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The defendant^ Rajkishore^ having taken out execution of two 
decrees^ viz. No. 171 for rupees 15-13*16 against Ram Gobiud 
Mookerjea, and No. 212 for rupees 67-9-15-2 against Gungadhur 
Mundul, in both of w|iich plaintiff was made liable as security ; 
plaintiff called upon him in the presence of respectable people to 
adjust the claim, when defendant said ; I do not wish to exact a 
penalty from you, but pay me the amount due on the decrees, and 
when I have realized the money by the sale of my debtors^ pro- 
perty I will return it to you.^^ Plaintiff on this thinking it would 
be better to accept of such terms than to run the risk of suing the 
debtors, which he would be obliged to do if his own property were 
sold in execution of the decrees, paid to defendant the sum of 65 
rupees, defendant remitting the difference, rupees 18-3-11-2, and 
took his receipt for the same, bearing date the 27th Srabon 1247 
B. S,, which stipulates that the money due on the decrees shall, 
when realized from the debtors, be paid to plaintiff. Defendant has 
since realized from the debtors the amount of the two decrees, “ but 
he has paid nothing to plaintiff ; the plaintiff therefore with refer- 
ence to the conditions of the receipt sues for the sum paid thereon 
with interest ; and he includes the debtors amnngst the defendants. 

The defendant, Rajkishore Mujoomdar, answered to the follow- 
ing effect. That the payment of the money as alleged in the plaint 
was not true, if it jvere true, ’plaintiff would have required him to 
file a deed of acquittance in the cases of execution of the decrees, 
or he would have given notice of the transaction to the court ; that 
it was improbable that he (defendant) should give a receipt for the 
money on the terms stated in the plaint ; that the suit has been 
got up against him by Kistochund Mookerjea and Ram Kunaee 
Chukurbuttee vakeel, with whom defendant had had a quarrel ; that 
the plaint does not state in what proportions the money was paid 
on account of the two decrees, and why two separate receipts were 
not taken; that the assertion that he (defendant) had received 
from the debtors the amount of the two decrees wai^ ^ontrary to 
fact, as may be proved by consulting the records of the two cases 
of execution of decree ; and that plaintiff haa instituted this suit 
in anticipation of being called upon to pay the money himself. 

Gungadhur Mundul filed an answer, acknowledging that he had 
not liquidated the amount of the decree No. 212 awarded against 
him. 

Ramdyal Mookerjea in answer alleged, that the amount of the 
decree No. 171 awarded against him had been discharged in full. 

The moonsiff recorded his decision as follows ; “ The plaintiff’s 
statement is proved by the evidence of the witnesses who subscrib- 
ed to the teempt, one of whom is a vakeel of this court. The re- 
cord of the case of execution of the decree No. 171 shows that the 
case was struck off the file on the statement of the decreeholder’s 
vakeel to the effect that the claim had been settled ; but whether 
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the money was paid by the security or the debtor is not shown : 
the sum due on this decree amounted with interest to rupees 
17-10-17. The record of the case of execution of the decree No. 
212, shows that the sum of rupees realized by the 

sale of the debtors^ property. The orders for attachment were 
issued in both of the cases after the date of the receipt. Under 
such circumstances there is no doubt that the amount of the 
decree No. 171 was realized from the debtor. In my opinion 
therefore plaintiff is entitled to the sum of rupees 21-U2, on 
account of the two decrees, with interest, from Rajkishore Mujoom- 
dar, and the balance rupees 43^14-18, with interest, from Gunga- 
dhur Mundul.” 

• Against this decision, an appeal was preferred by Rajkishore 
Mujoomdar. 

I find that by the terms of the receipt, in which the particulars 
of the transaction are given in full, the decreeholder, (appellant,) 
in consideration of an immediate payment of 66 rupees, relin- 
quishes all claim to the amount due on the two decrees in favor 
of the security, (respondent,) to whom the money is to be made 
over when realized fKom the debtors. The transaction is an un- 
usual one, but I see no reason to doubt its validity, for it is cor- 
roborated by circumstances. 

It appears that although in execution of both of the decrees the 
appellant applied for the sale of the security's property as well as 
the debtors^ yet when the orders were issued for attachment, under 
dates pqsterior to the dates of the disputed receipt, he pointed out 
the property of the debtors^ only, which property was duly attached, 
and in the one case. No. 212, the trifljng sum of rupees 3-6-6 was, 
realized by its sale, and in the other. No. 171, in which the pro- 
perty exceeded in value the amount of the claim, the sale was not 
proceeded with, the decreeholder^s (appellant's) vakeel haring in- 
tormed the moonsiff, in confirmation of the report of the attaching 
peon, that the claim had been settled. The two cases were dis- 
posed of acdoldingly on the Tith Phalgon 1247, and the 18th By- 
sakn 1248, respectflrely, and from these dates up to the date of 
the institution of this suit, embracing a period of four years and 
upwards, appellant made no renewal of his application for the exe- 
cution of his decrees. 

The appellant denies that the claim under case No. 171, had been 
settled, asserting that the vakeePs statement was made in collu- 
sion with the security ; but he can show no grounds for the asser- 
tion ; the proceedings of the case were regularly conducted, and be 
is bound bv the acts of hie vakeel. 

He further objects that the receipt bore the names of three 
attesting witn^ses, who vvere not examined in the lower court, apd 
who, the ol^er witnesses were not present when the docu- 

iheiat%as executed. To this ohjection I have permitted him 
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to produce those witnesses in this courts and although they deny 
on oath all knowledge of the matter in dispute^ 1 can place no con- 
fidence in their testimony 5 for their signatures^ as executed in my 
presence, correspond exactly with the signatures attached to the re- 
ceipt, and I therefore admit the explanation offered by the respon*^ 
dent on the point, namely, that they signed the document subse- 
quently to its execution, at the instance of appellant, who had 
objected that none of the attesting witnesses were inhabitants of 
his village. 

The vakeel, Ramkunaee Chuckurbuttee, whose evidence the ap- 

? ellant impugns on the ground that he bore enmity towards him, 
have this day re-examined in this court ; and if there were any 
doubt as to the justness of the respondent’s claim, it would have 
been removed by the satisfactory manner in which this witness 
gave his testimony, which shows that the assertion that he bore 
enmity towards the appellant is utterly groundless. 

For the above reasons 1 confirm the decision of the lower court, 
and dismiss the appeal with costs chargeable to appellant. 

The I2th December 1846. 

Present: F. CARDEW. Judge. 

Case No. 146 of 1846. 

Regular Appeal Jrpm a decision of the Moonsijf of Kundera, Mirza 
Ushkurree Fikrut, dated the dOth May 1846. 

Shama Churn Das, (Plaintiff,) Appellant, 

• versus , • 

Ramdas Dutt, (Defendant,) Respondent. 

This suit was instituted by plaintiff, (appellant,) the late putnee 
talookdar of lot Teora, on the 22nd September 1845, to recover the 
sum of Company’s rupees 72-2-1 on account of arrears of rent, with 
interest, for 1251 B. o. 

The plaint set forth that the defendant held in mouzah Kopa, 
talook lot Teora, under a kubooleeut executed by hinj in Phalgon 
1250,32 beegahs of land bearing a jumma of Sicca rupees 61-4, or 
Company’s rupees 65-5-1 ; that in 1251, defendant had possession 
of the land, but paid no rent ; that the talook was sold at the com- 
mencement of 1252, for arrears of rent due to the zemeendar, and 
was purchased by Kalee Das Hajura; and plaintiff therefore insti- 
tutes this suit as the only means of recovering from defendant his 
dues. 

The defendant in answer denied the claim in toto. He pleaded 
that the plaintiff was in collusion with the present putnee talook- 
dar, Kalee Das Hajura, who had instituted a separate suit. No. 276, 
(case of appeal No. 146 of 1846,) to recover the sum of 23 rupees, 
10 annas on account of arrears of rent alleged to be due from him 
up to the month of Bhadro 1252; that he (defendant) had nothing 
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to do with plaintiff^ he held no lande in the talook^ and did not 
execute the kubooleeut ; that in 1251^ plaintiff proceeded against 
aever^ of the ryots under Regulations VIL of 1799 and V. of 1812, 
and if the claim were true, he would have proceeded agfdpat him 
also in the same manner. 

The plaintiff in his reply stated that the answer was in every 
respect untrue, and that defendant had joined the other ryots of 
the talook in a conspiracy to prevent him from recovering his dues 
by declining to give evidence in his favor. 

The moonsiff in a judgment recorded at considerable length dis- 
missed the suit. The main grounds for his decision are that the 
evidence of the four witnesses produced by plaintiff in support of 
the claim was contradictory, and altogether unsatisfactory ; that 
they repeated their evidence like a parrot,^^ but when they came 
to be cross examined the only answer they could give was, I do 
not know,” or I do not remeniber,^^ and they were unable to give 
the particulars of the land alleged to be held by the defendant ; that 
tlic kubooleeut was not drawn up according to custom, and was 
attested by witnesses, inhabitants of other villages, a circumstance 
inductive of doubt, foy it is not pleaded that the ryots were in con- 
spiracy when the deed was executed ; that the jumma^wasiUhakee 
accounts of 1251, filed by the plaintiff, Kalee Das Hajura, in suit 
No. 276, shewed that defendant held an original iumma of rupees 
64-2-10, to which rupees 7-1-10 were newly addetl in 1251, making 
up the sum total of rupees 61-4, the amount of the kubooleeut 
alleged to have been executed in the preening year, a discrepancy 
which had not been explained; the accounts also exhibited a 
bukaya balance of rupees 18-2-4, which plaintiff had unaccountably 
foregone ; and he, the moonsiff, inferred from the facts of these ac-* 
counts having been made over to the new proprietor, and of the 
suits having been both instituted on the same date, tllat the two 
plaintiffs were acting in collusion. 

On perusal of the record I can find no reason for impugning 
the ^rrectness or justness of the moonsiff ’s decision, and I there- 
fore affirm the same, •and dismiss the appeal with costs. 

The 12th December 1846. 

Present: F. GARDE W, Judge. 

Case No. 146 of 1846. ^ 

Regular jtppealfrom a decision of the Moonsiff of Kundera^ Mirza 
Vshkwree Fikrut, dated the 30th May 1846. 

Kalee Das H^ura, (PUuntiff,) Appellant^ 
vemis 

Das Dutt, (Defendant,) Resppiident. 

Tps is the suit referr^ to in the preceding case^- No. 145 of 
184^)|xs having been instituted on the saine dato by Kakedas 
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Hajura, (appellant^) the present talookdar of lot Teora, to recover 
from defendant the sum of rupees 23-10^ on account of arrears of 
rent alleged to be due up to the month of Bhadro 1252 B. S. 

The pleadings of the parties, and the decision of the moonsiff 
being similar to those recorded under that number, a similar order 
applies to this appeal, which is hereby dismissed with costs* 

The 14th December 1846. 

Present: F. CARDEW, Judge. 

Case No. 155 of 1846. 

Regular Appeal from the decision of the Moonsiff of Kytha^ 
Munovmr Alee^ dated the 23rd June 1846. 

Shaikh Sumee and Shaikh Gufoor, (Plaintiffs,) Appellants, 

versus 

Baboo Kurum Chund Golecha, Zemeendar, Gudadhur Sundyal, 
Naih, Koilasnath Chukurbuttee, Gomashtah, Kedarnath Chukiir- 
buttee, Putwaree, and Shaikh Nuwaboodeen, Tehseeldar, (De- 
fendants,) Respondents. 

This suit was instituted,* on the 1st September 1845, to contest 
a summary decision passed, under Regulation VII. 1799, by the 
collector of Moorshedabad. ^ 

Plaintiffs state that tjiey held in turf Jhaopara beegahs 22-8 of 
land, bearing a jumma of rupees 30-15-15 ; that in the month of 
Phalgon 1250 B. S., the muhal was purchased by the defendant. 
Baboo Kurum Chund Golecha, and they paid to his gomashtah the 
balance of rent due on account of that year in full ; that on the 
24th Maghr 1251, they paid the sum of ^ rupees as rent, and on 
the 7th Phalgon the further sum of 3 rupees, for which a receipt 
was withheld; that notwithstanding they had thus paid the rent of 
1251, in full, the naib Gudadhur Sundyal instituted a summary 
suit under Regulation VII. 1799, No. 395 of 1845, in the Moor- 
shedabad collectorate, against pontiff Shaikh Sumee, claiming an 
arrear of rent, amounting with interest, after crediting the sum of 
28 rupees paid, to rupees 23-9-75 and the collector decreed the 
suit expartCj on the evidence of two tutored witnesses, in favor of 
the zemeendar, tvith costs ; and that plaintiffs sought to set aside 
the collector's award as being unjust. 

The defendant, Kurum Chund Golecha, in answer, pleaded that 
the claim was preferred under the summary suit in virtue of a 
kubooleut executed by Shaikh Sumee on the 5th Srabun 1251, for 
beegahs ^13 of land at a jumma of rupees 47-1 1-8 ; that the ku- 
booleeut was proved before the collector by the evidence of the sub- 
scribing witnesses, and ah award was pasW in his. (defendant's) 
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favor on the 30th July 1845, that if there had been any valid ob- 
jection to the claim, the ryot would have appeared in the collec- 
tor's office and answered it ; that plaintiffs had since offered to set- 
tle the amount of the summary decree, provided the costs were 
remitted, which defendant would not agree to and that the alleg- 
ed payment of 3 rupees, for which a, receipt was withheld, was not 
true. 

The other defendants subscribed to the above answer. 

The moonsiff confirmed the collector’s award. He recorded in 
his decision that the execution of the kubooleeut was satisfactorily 
proved by the tivo witnesses, Furinga, chokedar, and Afsoo, kotal, 
who were examined by the collector, and whose evidence was cor- 
roborated by the testimony of Prankisto Leogee, who deposed that 
he wrote the kubooleeut himself at plaintiffs^ request ; that the evi- 
dence of the two witnesses, Dhtirm Mundul and Kooderam Set, 
proved that plaintiffs offered to settle for the amount of the award 
as stated ; that plaintiffs^ objections to the award were groundless, 
for they could give no good reason for not having appeared in the 
collector's office to answer the claim. 

In my opinion the pollector^s award cannot be upheld. It ap- 
pears that a return of no?i est inventus having been made to the 
process of arrest, the collector issued a proclamation, which was 
affixed to the outer door of the ryotV dwelling on the 20th July 
1845, or only ten days before the date of decisioft. The proclam- 
ation was silent as to the p^Hod within which the ryot was re- 
quired to appear, whereas the law. Clause; 3, Section 18, Regula- 
tion VIII/1819, provides that the period of fifteen days shall be 
specified in it. The non-attendance of the appellants in the col- 
lector’s court cannot therefore be held to their detriment. The' 
disputed kubooleeut is open to suspicion inasmuch as it is drawn 
upon a stampt paper, which was not required by law. The evidence 
of the two witnesses who are said to have subscribed to it I regard 
as unworthy of confidence; so far from being corroborated by, it is 
at variance with that of Prankisto Leogee, in that they state that 
the kubooleeut was written by Kedarnath Chukurbuttee, a discre- 
pancy which the respondent’s vakeel is unable to explain. Neither 
can 1 place any confidence in the evidence of the two witnesses, 
who are brought forward to prove the offer of compromise, for the 
costs of the summary suit amounted to rupees 4-13-9 only, and I 
am of opinion that a new proprietor would have \riffiingly foregone 
that sum, with reference to the prospective advantages, if such an 
offer had been really made, for the appellants produced evidence 
both documentary and oral, which shows that they have heretofore 
paid rent at the amount given in the plaint. 

For the^ reiBons I reverse the collector’s decision and that oiF 
the mmnsiff, and decree the appeal to appellants, with all costs 
payaM4by respondents. 
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The 15th December 1846. 

Present : F. CARDEW, Judge. 

Case No. 159 of 1846. 

Regular Appeal from a decision of the Moonsiff of Gopalpore^ 
Gopeenauth Das^ dated the hth June 1846. 

Debee Purshad Mookurjee, Ram Cbunder Mookurjee, and^Ram 
Soonder Mookurjee, (Defendants,) A^ppeUants, 
versus 

Kaleedas Mookurjee, (Plaintiff,) Respondent. 

This suit was instituted, on the 7th January 1845, to recover the 
sum of Sicca rupees 91, or Company's rupees 97-l-l> being the 
price of 3 beegahs, 3 cottahs of rent free land, situated in mouzah 
Mankur, purgunnah Gopebhooin. 

Plaintiff stated that he purchased the land in question from 
Sunkurnath Mookurjee, the father of tlie defendants, (appellants,) 
for the sum of 91 Sicca rupees, under a deed of sale bearing date 
the 9th Assin 1242 B. S., which conditioned that the price should 
be returned to the vendee in the event of the lands being resumed 
in favor of Government ; that the land has since been resumed in 
suit No. 277^ and the vender^s heirs have entered into settlement 
engagements with the Government ; and he (plaintiff) therefore 
sues to recover the purchase money in conformity with the condi- 
tion of the deed.. 

The defendants in answer denied that their father executed the 
deed of sale mentioned in the plaint. They pleaded that on the 
date indicated their father gave the plaintiff a kubaluy whereby he 
simply mortgaged the land in question for the period of five years, 
viz. from 1242 to 1246, in payment of a debt of rupees 32-8; that 
plaintiff had possession up to the close of 1245, when the land was 
resumed in favor of Government, and they (defejidants) have since 
taken the settlement in perpetuity. 

On the 21st March 1846, the moonsiff struck off the suit on 
default, an order which was overruled on summasy. appeal : and 
the suit having again come before him, on the 5th June 1846, he 
decreed for the plaintiff on the grounds that the execution of the 
deed of sale produced by him, (conditioning that the price of the 
land should be returned in the event of its being resumed,) was 
proved by the evidence of the subscribing witnesses, Degumber 
Ghose and Gooroo Churn liatooee ; and thi^t the plea advanced 
by the defendants that the transaction was of the nature of a 
mortgage, was not satisfactorily established by the evidence of the 
witnesses produced by them. 

It was essentially necessary in my opinion that the deed of sale, 
which plaintiff is accused of having substituted for a mortgage bond, 
should be identified ; but the two witnesses named by the moonsiff 
are unable to read and write, and they not only failed to identify 
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the deed, but they could not explain u^hat its coUditlons were. 
Under such circumstances their evidence cannot be held as consti- 
tuting proof of the execution of the deed in question, and I there- 
fore reverse the moonsiff^s decision, and decree the appeal to appel- 
lants, with costs in both courts. 

Thb 16th December 1846. 

Present : F. CARDEW, Judge. 

Case No. 158 of 18^. 

Regular Appeal from a decision of the Principal Sudder Ameen of 
Beerbhoom, Moulvi Nujumul Hug, dated the \5thJune 1846 , 

Bhuwanund Bukshee and Himut Alee Mundul, (Defendants,) 

Appellants, 

versus 

Amopoorna Dibya and Raeemunnee Dibya, (Plaintiffs,) 
Respondents. 

This suit was instituted, on the 8th February 1845, by plaintiffs, 
(respondents,) as putnee talookdars of lot Dhundadihi, to recover 
from defendants, (appellants,) the dur-putneedars, arrears of rent 
amounting, with interest, to Company’s rupees 1388-2-1 1. 

The plaintiffs state that the defendants purchased the durputnee 
of lot Dhundadihi, bearing a jumma of Sicca rupees 1099, or Com- 
pany’s rupees 1172-3-6, at a sale held by the collector in 1234 
B. S., in execution of a decree awarded against the former dur- 
putneedars, Shama Churn Bhuttacharj and others ; that on the 
13th Magh 1251, the defendants’ rights and interests in the dur- ^ 
putnee were sold in execution of a decree awarded against them, 
in the principal sudder ameen’s court, on account of an arrear of 
rent due up to the close of 1246 B. S., and that the sum now 
claimed is due for subsequent years as follows. 

Durputnee rent from 1247 to 1251 inclusive, being 
five years, at the rate of rupees 1172-3-6 per 

annum, 5861 1 6 

Deduct, putiiee rent paid by defendants 

to the zemeendar, 3523 4 10 

Profits paid to pluntiffs : 

In 1247 ..... 425 0 0 

124P 420 4 0 

1249 300 0 0 

1250 . . . . . 144 6 0 1289 10 0 4812 14 10 

Difference, . . 1048 2 ,8, 
Ad4,%terest as per account, ..... ^340 0 3 

Demand, (Company’s rupees . 1388 2 11 
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Tlie defendants in answer pleaded that, as their rights md in> 
terests in the talook were sold in the month of Magh 12ol} the 
demand for rent in full of that year was untenable ; that the rent 
had been paid up to the year 1250*in fillip and the sum of 300 
rapees, besides six months^ putnee rent^ on account of 1251 $ that 
interest was not demandable, and there was in fact nothing due. 

The parties now filed separate statements giving the amounts 
and dates of the several payments of rent, as acknowledged on the 
one side and allq^d on the other. 

A comparison of these statements, one with the other, shows 
the following items to be disputed. 

ItemNo. 1 120 00 on account of 12^ paid on 5 th Bhadro 1250 

2 „ 45 0 0 ^tto do. 25th idem. 

3 „ 100 0 0 on account of 1250 do. 5th idem. 

4 ,, 175 6 0 ditto do. 17th Poos 1251 

5 ,, 255 0 0 on account of 1251 do. ditto. 

6 „ 45 0 0 ditto do. 5th M^h 1251 

Item No. 1 is supported by a receipt for rupees 130-6, including 

an acknowledged payment of rupees 10-2 on account of 1248. 

Item No. 3 is supported by a receipt for rupees 244-10, of which 
sum rupees 144-10 is acknowledged by plaintiffs. 

Items Nos. 4 and 5 are supported by a receipt, which is denied 
altogether. 

Items Nos. 2 and 6 are unsupported by a receipt. 

The principal sudder ameen decreed the suit to pliuntiffs in full 
of their claim. He rejected the receipts because he did not think 
it probable that two receipts would nave been given oA *one and 
the same date ; because none of the witnesses produced in sup- 

G rt of the receipts were inhabitants of plaintiffs* village ; and 
cause the records of a former smt showed that up to the 26th 
May 1844 alleged payments of reAt supported by receipts granted 
by Gooroopurshad Mookurjee, the same person who granted the 
receipts no\^ disputed, were a subject of dispute between the pre- 
sent parties which was ultimately decided in favoA jaf plaintiffs. 
He objected to the receipts further because they did not give 
Oooroopurshad’s designation, and pliuntiffs denied that he was 
employed by them as naib. 'llie plea that the rent in full, of 1251 
was not demandable from defendants, he rejected, becauK the 
kistbundee signed by the former dur-putneedars, to whose n^ts 
and interests defendants had succeeded, showed that the whole of 
the kUts (or instalapents) were payable up to the month of Magh. 

The reasons given by the principal sudder atiieen for rejecting 
the receipts are insufficient in my opinion, for the evidence of the 
witnesses produced in support of them was given in a manner 
natural add indicative nf truth.' This was the view taken by me 
of the case on the first perusal of the record, but the respondents 
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having pAtposed to fil« thdir account booksiin corroboration of their 
1 permitted them to do ao. 

The account books which they have now produped are not bound ; 
they conust of detached leaves and covert stitched together with 
twine, thus affcr^g every facility for felsificaUon by the subatilm^ 
tion of new leaves In the place of others; and that this has been 
done in this instance I entertain no doubt. The books on account 
of the years not disputed bear no marks of suspicion, the stitches 
are well thumbed over and soiled with the hand as if tb^ had been 
in constant use; but the stitches of the boohs of 1250 and 1251 
are not so, they We evidently been recently opened and seatitehed 
with tito same twine. The leaves of the account book of 1260 are 
numbered arithmetically, and the numbers show that they were all 
written at the same time «md with the same colcuted ink, with the 
exertion of the leaves Nos. 1^ 15, and 16, bemring the dates of 
two of the disputed payments, the numbers on which are written 
frith ink of a darker color. I might mention other suspicious 
appearances, bnt the above is sufficient to show that the accounts 
are unworihy of credit Even the witness produced by respondents 
to authenticate the accounts, — ^not the writer thereof, Gooroopur> 
shad Mookurjee, but a mohurrir who has lately been taken mto their 
employ, — acknowledges in his evidence that the stitches of the 
account books of 1250 and 1251 hear the appearance of having 
been recently opened; he also acknowledges that the receipt-for 
rupees 190^ was in the handwriting of Gooroopurshad Mookur- 
jee, although he had doubts about the other two. But I have no 
doubt oh’toe point myself. The receipts* are evidently written in 
the same handwriting as the account books, and the character of 
the writmg is such as not to be easily imit^ed : they are in my 
opinion satisfactorily proved by the evidence of the witnesses in 
whose presence the pyments were made, in plaintiffs* own houM, 
and 1 therefore admit them as valid. 

As (he tenure was sold on the 13th Magh 1251, the kist of that 
month! was ^mandable not from the appellant, but from the new 
purefa^r; vide Precedents of the Sudder Dewanny Adawlut, cssr 
of Rajah Bidanund Singh, appellant, verm» Lutchmee Dutt Panrey 
mid another, respondents, page 171, volume Vll. I therefore de- 
duct from the claim the sum of 42 rupees on account of the kist 
ofMagh)2M. 

The sum ^ from appellants to respondenta. will thus 
to Compai^s rupees 496^3-4, {udncipal and interest, as per account 
drawn up by Becharam Cbatooijea; a mohurrir of thia court, tbe 
correctiiesa of which bolh!^ parties acknowledge; and 1 acoordiugly 
award that sum to respondents, ui amendment ofthe-princifid 
sadder aiBciaB?ade^nmi, ai^; make tiie ooats of suit ebargeabl^ 
the partis in proportion to the amouot decreed and . 
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Thb 17th DsesifBBR 1846. 

Present: F. CARDEW, JdbQB. ' ‘ 

Case No. 249 pf 1846. , , , k 

Regmker jippetd from, ai^fcinon of the Principal Sadder Ameen ef 

Beerbhoom, Mouloi Nufumul Hug, dated the 2S>th AMignet 1846, > 

Umuraath Chatoorjea, (Defendant,) A{i)p6Uant, 
ver»u» 

Gholam Sufder, (Pliuntiff,) Respondent. 

This suit was instituted on the 1 Itli March 1845, to recover the 
sum of Company's rupees 354-14-8, on account of arrears of rent. 

Plaintiff states that on the 12th Asin 12^ B. S., he purchased 
at public Sale, in the name of his gomashtah, Cheenibas Raee, 
Hooda Radhikapore, and on the 20th Poos following he let One of 
the mouzahs, named Nij Radhikapore oorf Gonud, in form for 
seven years, viz. from 1^8 to 1254, to the defendant, Umumath 
Chatoorjea, on the security of the defendant, Manick Chood Raet^ 
at an annual juma of Company's rupees 439 ; that in 1249, the 
farmer paid the sum of rupees 202, and in 1250 rupees 40/, teav^ 
ing due on account of the two years the principal sum of rupees 
2^ and interest rupees 85-14-8, egual to rupees 354-14*8, the 
amount of claim. 

The defendant, Umumath Cbatooijea, in hfo answer (whidi hh 
was permitted to file after the plaintiff’s proofo^had been received, 
on his having shown tha| the default was not wilful) pleaded timt 
he was entitled to a refund on account of the year 1248, kbe rent 
of which he had paid up in full, although the plaintiff had a rqipht 
to receive the rent from the kist of Kartik only, and the plaintive 
naib promised to settle for the amount of excess payments both in 
1249 and 1250, but he failed to do so ; that the rent due up to the 
close of 1251 B. S., reckoning the rent from Kartik to Chyte 12^ 
at rupees 240, amounted to rupees 1557, of which he has paid at 
different tim’es as per details given, the sum of rupees* V117, leaving 
due the principal sum of rupees 140 only ; that the accounts filed 
by the phuntiff were false, and he begged that the real accounts 
might be called for and the suit decided accordingly. 

The plaintiff in his reply contended that the rent of Oie year 

1248 was not the subject of dispute, and the plsa in respect thereof 
could not be entered upon in this suit, which related to the reUt of 

1249 and 1250 only; and that defendant had coUuded widi his 

(plaintiff’s] discharged naib, Degumbur Sirkar. ^ 

The defendant, Manik Ghund Raee, security, did not appear in 
the lower court. . ' 

The principal sudder ameen decreed the suit agunst thei two 
defen^ts in full of the claim. He was of opinion that the j^ea 
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relative to the alleged excess payments on account of 1248 cemsti- 
tuted a distinct cause of action, wMch could not be entertained in 
this suit, and he therefore restricted himself to an enquiry into the 
alleged pa 3 nnentS of rent on account of 1249 and 1250, as being 
the years of dilute. On examining the several documents pro- 
duced by the deWdant, (appellant,) in support of his pleas of pay- 
ment, he found only three, professing to be on account of pay- 
ments of rent for the years of dispute, the authenticity of which was 
denied by the other party, viz. a rooka (or note) for 5 rupees, 
bearing date the 24th Srabon 1250, and the signature of Shaikh 
Eedoo, nazir, and two dakhUaa (or receipts) for 99 rupees bearing 
dates the2lst Asin and 16th Kartik 1251, and the signature of 
Degumbur Sirkar. These sums were not entered in theseAa Mi, 
or day books, filed by the plaintiff, and the payments were not 
proved, two witnesses only being brought forward in support of 
them, who could merely depose that the signatures attached to 
the dakhilas were in the handwriting of Degumber Sirkar, and 
the principal sudder ameen consequently rejected them. 

I see no reason to interfere with the principal sudder ameen’s 
decree. His decisiop on the plea relative to the alleged excess 
payments of 1248 appears to be correct and in conformity with 
rite practice of the courts. The day books filed by the plaintiff 
seem to have been regularly kept up { the several entries therein 
bear the number of the chulan (or invoice,) but the two disputed 
dakhilas bear numbers appropriated to other items, thus proving 
them to be not genuine. I thei;efore aiiirip the award, and dismira 
the appedl with costs. 


4 
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The 8th December 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 24 of 1846. 

Appeal from a decision of Baboo Nocoor Chunder Chowdry^ Sudder 
Ameen of Bhaugulpore, dated the 2Sth May 1846. 

Sahibram Munder^ (Defendant^) Appellant^ 
verms 

Tekhchund Coor, after his decease Moteeram Coor and others^ 
(Plaintiflfs^) Respondents. 

Claim, rupees 286-10-11, with interest,*on account of arrears 
of rent. 

This suit was instituted before the moonsiflF of Kishungunge, but 
subsequently transferred (with others) to the sudder ameen for 
disposal, by ordet of the Sudder Court. 

The respondent, the proprietor of a 7i anna share in mouza 
Khurrick, pergunnah Qhey, sued. the appellant, who is.tjie moos- 
tajir of the remaining 8 annas, 10 gundahs, for his share of the 
rent of certain lands cultivated by him, the appellant, from 1246 to 
1251 F. S., inclusive. The plaint set forth that in 1246 and 1247 
F., the appellant held the undermentioned land in cultivation, viz. 
Beej^ahs. Cottahs. B. As. Sa. Rs. As. Ghs. 

29 5 at the rent of 1 5 per beegah, or 38 10 10 

9 12 do. 0 11 do. .69 12i 

14 do. 0 8 do. ^ *0 9 12i 

Total, 45 13^5 

To which is added a rate, payable by resident 1 an 

cultivators, called bm-o-basy - - - oO 

Making the total demand per annum, 62 5 15 

From which is deducted, on account of the share \ oo 
held by appellant in ijarah, - - - - j 6 174 

Leaving due to respondent, 29 14 171 

for 1246 F., and a like amount for 1247 F. 

That from 1248 F. to 1251 F., the respondent cultivated 
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Boegahs. Cottahs. B> As. 1 

Sa. Rs. 

As. 

Ghs. 

39 8 at the rate of 1 5 per heegah, or 

47 

12 

0 

9 12 do. 0 11 do. 

6 

9 

12i 

1 4 do. 0 8 do. 

0 

9 

m 

Total, 

54 

15 

5 

To which add bua-o-bas, as above, _ , _ 

16 

8 

0 

Making the total annual demand. 

71 

7 

5 

From which deduct on account of appellant’s ijarah 

37 

2 

m 

Leaving due to respondent. 

34 

4 

m 


* annually from 1248 F. to 1251 F. 8. 

That, in this way, the total amount due to respondent for the 
period in question came to Sicca rupees 179“ 10-5^ or Company's 
riipoea 286-10-11. 

The appellant pleaded that the respondent had over-stated both 
the quantity of land and the amount of rent, and that the demand 
on account of bus-o-bas was contrary to local usa^e. 

The sudder ameen,^, deeming the claim to have been fully proved 
by the evidence of two putwarries named Bussawun Das and 
Benee Lall, and of other witnesses brought forward by respondent, 
and that the demand of bus-o-bas was sanctioned by local usage, 
(and had been shewn to be so, by the evidence given by certain of 
the maliks in another case,) decreed in respondents^ favour for the 
full amojint claimed by him, with interest«and costs. He remark- 
ed that the appellant had not brought forward any evidence in sup- 
port of his pleas. ’ 

In appeal, the defendant reiterates the objections advanced by 
him in the lower court, and contends that the claim of bus^o-bds 
is inadmissible under Section 55, Regulation Vlll. 1793. 

As it appeared from the account given by the witnesses, that the 
item denominated bus-o-bas is not of the nature of ground rent, 
but fL tax levied from resident cultivators at the rate of rupees 1-8 
for every plough, ai‘id as such exactions are prohibited by the Re- 
gulation quoted by appellant, the appeal was admitted on the 
16th November, and notice served upon the respondent. 

Judgment. 

The only point for consideration in this case is whether the de- 
mand of bus-^o-lm can be legally enforced, or not. It is very clear 
that this claim is over and above the actual land rent^ and, conse- 
quently, it can only be considered as one of the impositions prohibit- 
ed by Section 54, Regulation Vlll. 1793. I, accordingly, reverse 
Bonrach of the decree of the lower court as awards bm-o-ba», and 
affiroL thdiremainder. The sudder ameen’s decree is therefore modi- 
fied aicor^ngly, with costs in proportion to the amount decreed. 
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The 8th December 1846, 

Present: F. GOULDSBURY, Judge, 

Case No. 292 of 1846. 

Appeal from a decision of Moulvee Mohioodeen^ Moonsiff of 

Noor gunge y dated the 5th September 1846. 

Noonhoo Manjee^ (Defendant^) Appellant^ 
versus 

Ram Sahay Sahoo, (Plaintiff,) Respondent. 

Claim, rupees 85-5-4, principal and interest of a note of hand 
(teep) dated 6tJi Jeyt 1244 B. S. 

This suit was instituted by respondent, on the 18th May 1846, 
for the recovery of the above amount from appellant under the 
written obligation above alluded to. 

The appellant admitted having borrowed the money from res- 
pondent, and given him the note of hand, but pleaded payment of 
55 rupees on the 18th Bysakh 1253 B. S., to a brother of the 
plaintiff named Pertaub Sahoo, who came forward as third party 
acknowledging the payment, and claiming, for himself a share in 
the transaction. 

The moonsiff, however, decided that as the teep was executed in 
favor of plaintiff only, the defendant had no authority to pay to any 
other party, and ^decreed in respondent's favor, and the appellant 
has shewn no grounds for impugning the justness of this decision, 
which is hereby affirmed under tbe provision of Clause 2, Section 
2, Regulation IX. 1831. 

The 8th December 1846. 

Present; F. GOULDSBURY, Judge. 

Case No. 293 of 1846. 

Appeal from a decision of Baboo Gunga Govind Sprbadeekaree^ 
Moonsiff of Kishengunge, dated the 25ilh August 1846. 

Jhontee Fotedar and Tota Fotedar, (Defendants,) Appellants, 

versus 

Chubbee Gowalah, (Plaintiff,) Respondent. 

Claim Compan/s rupees 64, price of cattle. 

This suit was instituted by respondent, on the 15th December 
1845, for the recovery of the value of 4 buffaloes, said to have been 
forcibly carried off from the plaintilFs (respondent's) ^^bytan’^ by 
the appellants and others. 

The defence was that the defendant, Jhontee Fotedar, is moosta- 
jir of Shazadpoor, and that he had distrained 2 buffaloes belonging 
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to Rungela Gope (plaintiffs brother) for an arrear of rent due by 
him ; that when the anieen proceeded to sell the distrained property, 
the chowkeedar who had charge of it produced 2 other buffaloes 
of inferior value, which, having been reported to the collector, the 
buffaloes originally attached, together with two others, were se- 
questrated, and made over to one Nuncoo Mundul, who became 
surety of the defaulter. 

The moonsiff, considering the claim to have been proved, passed 
a decree in plaintiff^s favor for 60 rupees, the estimated value of 
the buffaloes, with interest and costs, without calling for the record 
of the distraint case from the collector's office. 

In appeal it is pleaded that the moonsiff^s enquiry is incomplete. 

It appears that although the defendants witnesses deposed to 
the cattle having been distrained for arrears of rent claimed by 
Jhontee Fotedar, the moonsiff did not ascertain the truth or false- 
hood of this statement by calling for the record from the collectors 
office, neither did he take the deposition of the surety Nuncoo 
Mundul named in the defendant's answer. The suit is, accord- 
ingly, remanded, in order that he may supply this omission. The 
usu^ order for refund^of stamp duty, &c. 

The 14th December 1846. 

Present: F. GOULDSfeURY, Jwdge. 

Case No. 22 of 1846. 

Appeal Jrom a decision of Baboo Nocoon Chunder Chowdhry, 
Sadder Ameen of Bhaugulpore, dated the 21«/ May 1846. 

Raja Bidanund Sing Bahadoor^ (Defendant^) Appellant, 
versus 

Mohee Loll Jha, cultivator, (Plaintiff,) Respondent. 

Claim, rupees 360-4-10, to set aside a summary award passed 
by the collector under Regulation V, 1812, and to recover the 
value *of distrained property. 

This suit was institflted before the sudder ameen of Moughyr on 
the 24th August 1844, and, subsequently, transferred to Bhaugul- 
pore. 

The plaintiff stated that he cultivated 71 beegahs, 1 cottah of 
land at rate, aggregating 60 rupees, 12 annas, which rent he has 
been in the habit of paying to the former leemindar of Kurruck- 
poor, and to Nund Loll Chowdhree, &c., putneedars, who gave him 
receipts up to the year 1246 F. : That, in 1247 F. S., the defend- 
ant became the purchaser of the estate ; but Mled in ^ attempts 
to annul the pntnee tenures : That, in 1250 F., he (defendant) 
through a servant of his named Reet Loll attached plaintiff’s pro- 
perty (m an alleged arrear of rupees 360-4^ on account of 1249 F., 
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calculated at the rate of rupees 4-10, under Regulation V. 1812: 
That plaintiff, having given security, disputed the demand before 
the collector, who upheld the attachment: That plaintiff had paid 
the rents for 1249 F., to the putneedar, and, consequently, owed 
nothing to the defendant, who had no right to demand enhanced 
rents. 

The defendant pleaded that, when the Kurruckpoor estate was 
sold to him, all engagements between the late proprietor and the 
under tenants became null and void: That the pergiinnah in 
which plaintiff cultivates is not held in putnee; That plaintiff did 
not appear when a notification was served upon him calling upon 
him to pay rent at the rate of 4 rupees, 10 annas, which is not 
excessive, and that the buffaloes attached sold for only 42 rupees. 

Nund Loll Chowdhry, &c., came forward as oozoordarsy plead- 
ing that their putnee tenure had been upheld from the zillah court 
to the Sudder, and that plaintiff had paid his rents for 1249 to 
them according to former usage. 

The sudder ameen, deeming it to have been proved by the evi- 
dence adduced before him, that plaintiff had paid the rent for 
1249, to the oozoordars, and that the putnee^ tenure of the latter 
had been recognized by the collector, who passed a decree in their 
favor for certain rents claimed by them as the holders of it, was of 
opinion that the collector ought not to have upheld the attachment 
under the Sudder Gourt^s Circular of the 3d June 1813, and more- 
over, that the attachment itself was illegal under Section 9, Regu- 
lation V. 1812. He accordingly passed a decree setting aside the 
summary award, and giving to plaintiff the sum for ivliich his. 
buffaloes were sold, viz., 42 rupees, with interest and costs. 

In appeal from this award, it is pleaded that the sudder ameen^s 
decision is contrary to law ; that after appellant purchased the 
Kurruckpoor estate, he caused a general notification to be served 
upon all the cultivators under Section 9, Regulation V. 1812, to 
which respondent did not attend, and, in consequence, his property 
was attached in conformity with Section 13 of tha^nactment ; 
that agreeably to Section 5, Regulation XLIV, 1793, Sections 2, 
Regulation VIII. 1819, 30, Regulation XL 1822,i and Construc- 
tion No. 1312, all engagements between the late proprietor and 
the under tenants became null and void after the sate ; that the 
pergunnah in which plaintiff’s holding is situated was first all held 
khems by him (appellant,) and afterwards let out in farm to Ahmud 
Buksh, and that Nund Loll Chowdhr/s, &c., assertion that they 
held it in putnee is false ; that the Circular Order quoted by the 
sudder ameen has nothing to do with the question at issue ; that, 
according to the decision of the Court of Sudder Dewanny Adaw- 
lut of the 30th May 1844, the appellant, as auction purchaser, has 
jfull power to collect direct from the cultivators under Clause 2, 
Section 18, Regulation Vlll. 1819; that notwithstanding that the 
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Rudder atneen awarded onl)r a small portiooi of pUmitifTs claim 
{142 rupees,) he has saddled the appellant with fM costs, &c. &c. 

On the 13th November 1846^ the appeal was admitted, mid a 
notice ordered to be served upon the respondent! 

JutfOMBNU. 


In this case the appellant, as auction purchaser of the Kurruck- 
poor estate, competent to annul all tenures originatiiig with 
the late defaultirtg proprietor, as declared in Section l^gula* 
tion XL 1822, and consequently, the alleged pu/nee lease of Nund 
Lall Chowdryj^iSEC., and the alleged payment of the rent for 1249 
F;, to them by the respondents, cannot be recognized by the 
qourt. It therefore only remains to be considered whether the 
demand for which the respondent’s property was attached was a 
fair, one, or otherwise. It is in evidence that in 1248 F., the ap- 
pellant issued a notification calling upon the cultivators generally 
to take out leases, or, in default, to pay an enhanced rent of 
rupees 4-10 per bpt there is no evidence to shew that 

such highjateS existed iri the pergunnah, or in the places adjacent, 
and cOhse'qfiellfly the zeimndar had no authority under the pro- 
visions of jRegulatiomV. 1812, t6 so much. The rates in force 
are described by the plaintiff’s witnesses and by Koonj Lall Das, 
(a witness of defendant) to vary from 8 annas to 1 rupee 2 annas, 
and the quaintity of land in plaintiff’s cultivation is said to be 
63 beegahs, 11 cottahs, consequently, the demand of rupees 3^ for 
which the attachment was made was altogether exorbitant; but 
it appears that the sum actually levied was only rupees 42, 
which was not more than the plaintiff’s proper rent at the averse 
of the above rates, and consequently is not liable to be refun^d 
under Section 10, Regulation V. 1812. If the plaintiff has (as he 
states) paid the rent for 1249 F. S., to the putneedars also, (which 
he had no business to do in the face of the zemindar’s notice,) he 
^an sue them for the refund of it. The appeal is, accordingly, de- 
creed, but, uqder all the circumstances, it seems' equitable that each 
party shouffl pay his own costs. 

The 16th December 1846. 

Present; F. GOULDSBURY, Juo«b.‘ 

Case No. 9 of 1846. 


4ppcof from a decision of Moulvee Alii Bukah Khan, Sudder 
Ameen of Monghyr, 

Musiwi^ Kem Coor and others, (Defendants^ Appellants, 

versus 


4 CoCT Raj BiAadoor and others, (Plaintiffs,) feettpondents, 

Claim, Oompaoy’«ipipees5a3-6-l,.for posM^ion of 60 beegahs 
of land with mesne profits. ' ■ 
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This suit was instituted by respondents/ on the 10th of January 
1844, to set aside an order of Khjrrat Alii Khan, deputy collector 
of Patna, dated the I2th of December 1842, confirming the thak- 
bust (or survey) of an ameen by name Jhoomuk Lall, ^pointed to 
survey their (respondents^) estate, by which order. they were disr 
possessed of a parcel of land, called kittah Baeeskoorwahy cpnaist- 
ing of 50 beegahs, which the ameen, in collusion with defendants, 
(appellants,) assigned to mouzas Ooswa and KalUanpobr JSshak 
Chuck, defendants^ estate ; respondents found their claim to the land 
on a surhudbundee (or specification of boundaries,) prepared by the 
canoongoe on the 12th Assin 1228 F. S., by ord^ of the Collector* 

The defendants, (appellants,) contend for the correctness of the 
ameen^s thakbust^ and claim the land as part of their estate above 
named : they state that the respondents^ amlah, as well as the 
proprietors of the neighbouring villages of Sooltanpoor and Dhu- 
rumpoor, signed the ameen^s map, thereby virtually acknowledging 
its correctness. ^ . 

The sudder ameen, after deputing ah atheen (Benee Pershaud,) 
to prepare a map of the disputed land, decid^ ih respondents^ 
favor, in conformity with the surhudbuvS^^ of the canqo^he, copy 
of which was produced by them, (the respbnclent*) He ‘tonsidCTcd 
the order of the deputy collector of the 12th December i84;2, to 
have been passed on insufficient grounds, and ordered if to be set 
aside. • 

Against this decision it is urged by appellants that plaintiffs 
neither objected to the thakbust, nor when the boundary iharks 
were put up ; that the original surhudbundee referred to ’by res- 
pondents does not bear the signature of any public officer, has 
never been proved in any court of justice, and is unworthy of 
credit from the circumstance of the canoongoes, W whom it pur- 
ports to have been drawn up (Deriao Singh and Chummun Lall,) 
having put down Fureedpore as their own village, and made men- 
tion of respondents. 

On the 8th September last, the appeal was admillgd, in order 
that the record of the survey case, and the map relating to the 
same, might be produced, as well as the record a former but~ 
wara or partition alluded to by the deputy collector who fixed the 
boundaries, but, notwithstanding that repeated requisitions have 
been made to Patna and Monghyr for these papers, they are not 
forthcomings and it seems needless to postpone the case any longer 

for them. . • , 

The sudder ameen^s decision is based upon an authenticated 
copy of a surhudbuudeey prepared by an order of '%hfe‘r>t!it)llector 
dated the 20th June 1820, the correctness of whfch h&s^n ascer- 
tained by the ameen deputed by the lower court, the map drawn 
up by whmn (in Vhich the boundaries correspond with those 
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detained in the aurhudbundee) has been signed by the mokhtars of 
both parties. 

This docnment (the mrhMibundee) was not produced before the 
deputy collector, and, consequently. Am determination of the 
boundaries cannot be relied upon. 1 see no reason to interfere 
with the decision of the lower court. Appeal dismissed with costs. 

The 16th December 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 33 of 1846. 

Appeal from a decision of Baboo Nocoor Chunder Chowdry, Sadder 
Ameen of BhaugiUpore, dated the dOth June 1846. 

Sheikh Meher Ali, Lai Mohumud Buffatee, and Karroo Mundil, 
(Defendants,) Appellants, 

versus 

Musst. Beebee Peearin, (Plaintiff,) Respondent. 

Claim, for possession of landed property under a farming lease, 
with mesne profits. Action laid at Company's rupees 972-11-9. 

This suit came before this court in appeal on the 15th March 
1845, and was remanded for re- trial for the reasons set forth in the 
decision passed by me on that date,. of which the following is a 
copy. • 

“ The appellant, (plaintiff,) stated that Musst. Beebee Boodhun, 
the widow of Sheikh Khoda Bux, on the 17th September 1841, 
granted 4)er a lease of certain villages at d yearly jumma of rupees 
917, for 7 years from 1249 F. S., and took an advance of rent from, 
her of rupees 57, but that she could not obtain possession of the 
property. 

Musst. Beebee Boodhun did not defend the suit, but her son. 
Sheikh Meher Ali, appeared, and pleaded that he was the rightful 
owner and possessor of his father’s estate, and that his mother 
nevw had po^ession of it. 

‘‘The su?der ame^n dismissed the claim on the grounds that the 
pottah was invalid, in as much as it purported to have been signed 
by Bebee Boedbun be kullum (or with the pen of) Mohsin Ali 
moktar, whereas, the latter held no power of attorney authorizing 
him to sign for her, and moreover that the grantor of the pottah 
had not dtefended the suit, while her son denied that the pottah 
had been given, &c. 

“ The appellant pleads that the reasons assigned by the sudder 
ameen for msallowing her chum are insuflicient. 

“ It appears that the award of the deputy collector, passed un- 
der the provisions of Section 14, Regulation Vll. 1822, upon 
which the appellant founds her cl^m, has not been filed, nor has 



ZfLLAff BHAUaXJhPOnE, 


149 


the sudder ameen enquired into the real points upon which the 
whole question hinges^ viz. whether the grantor of the pottah 
(Musst Boodhun) was in undisturbed possession of the property 
at the time she glinted the lease of it to the plaintiff, or not, and 
whether she had the right to grant such a lease or not. 

Remanded to the sudder ameen of Bhaugulpore for re-investiga- 
tion.^^ 

The sudder ameen, after taking evidence on the above points, 
came to the following decision. 

A.S it is proved by the pottah filed by plaintiff, which is duly 
registered, the roobacarree of the deputy collector, and the evidence 
of witnesses, that Bebee Boodhun granted a lease of the property 
to plaintiff for 7 years (from 1249 to 1255 F. S.,) and that she had 
possession, and full authority to grant such leases, a fact which 
Meher Ali himself admitted in one of his petitions ; and as it ap- 
peared from a fysala passed in appeal from a decision of the sud- 
der ameen, and from one passed by the moonsiff of Bhaugulpore 
that neither Bebee Mokeema nor Bebee Eedun, parties named by 
one of the defendants, Meer Mohsin Ali, in his answer, had pos- 
session, and, moreover, as no fraud or collusion was apparent in 
the matter, the plaintiff’s lease was, in his (the sudder ameen^s) 
judgment, one which should be upheld upon the principle con- 
tained in Construction No. 540, ancl he, accordingly, passed a decree 
in plaintiff’s favor for possession of the land under the lease, with 
mesne profits to be recovered (with costs of suit) from Meher 
AU. • • 

Against this decision it is pleaded by Meher Ali, (to which the 
other appellants assent,) that he had possession of the property for 
2 years antecedent to the plaintiff’s lease, which fact will appear 
from his (Meher Ali’s) petition of the 27th December 1841, and 
several orders of the civil, criminal, and revenue courts of the district; 
that the roobacarree of the deputy collector cited by the sudder 
ameen was set aside by the collector on the 7tb Ma^842; that 
in a petition presented by Bebee Boodhun on the 29th March 
1834, she declared that her husband (Khoda Bux) had given up 
all his property to him (Meher Ali,) and that she was only entitled 
to subsistence allowances ; that the soolanamah (or deed of set- 
tlement) said to have been executed by Bebeei^ Boodhun, Eedun, 
and Mokeema, had been declared invalid by a decree of the sud- 
der ameen of the 3d May 1834, and one of the judge dated the 
12th July 1844, and even had it not been so, the document could 
not avail plaintiff, as it shewed that Bebee Boodhun ahne had no 
right to grant the lease ; that this suit has been got up by Meer 
Mohsin Ali, in collusion with one Nazim Ali, with a view to de- 
prive him (Meher Ali) of his rights, the plaintiff being a common 
woman of the town who lives with Meher Ali. 
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Judgment. 

In this case the grantor of the lease^ Musst. Bebee Boodhun^ 
has not defended the suit^ but from the petition which she 
presented in the collector’s office on the 27th November 1841, 
it appears that she then declared that the property in question 
had been made over to her by her husband Khodah Bux as her 
dowry {deyn mohur,) and that her son, Meher Ali had nothing 
to do with it ; whereas, in the pottah itself, she signs as mother 
and guardian of Meher Ali, thereby making it appear that she 
acted in behalf of her son in the matter. The suddcr ameen cites 
Meher AlPs petition to the collector of the 27th December 1841, as 
a proof of his having admitted tliat his mother held possession of 
the property, but, on referring to this document, I find that it is 
distinctly asserted therein, that Meher Ali had attained his majority 
two years pre^uslyy and held possession himself ^ and that Meer 
Mohsin Ali had got Bebee Boodhun into his pouer and got her 
to sign the lease to answer his own ends. I do not find any official 
records to shew that Bebee Boodhun had ever been recognized 
as the guardian of Meher Ali ; on the contrary, it is stated in the 
collector’s order of tl^e 9th May 1842, that she was at feud with her 
son, who it seems was not a minor when she granted the lease (the 
17 th September 1841) — he is present in court and appears to be 
about 25 or 26 years of age now — Bebee Boodhun’s statement!^ 
made at difierent times are most inconsistent^ for in a petition 
presented by her to the collector on the 29th March 1834, she 
stated that she was only entij;led to siibsistence allowance, and 
begged *fhat the name of her son, Meher Ali, might be recorded, 
together with that of her daughter, Fuzzeelutoonissa, and there is 
no proof that she had empowered Meer Mohsin Ali to act for 
her, in the matter of the lease, the general power of attorney, 
which has been filed, not containing any stipulations to that effect. 
For these reasons, I am of opinion that the lease under which 
respondent claims cannot hold good, and I, accordingly, decree 
the appealf^d reverse the decision of the lower court, with costs 
against respondent. • 
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The 3ed December 1846. 

Present: A. SMELT, Judge. 

No. 226. 

Appeal from tile decision of Naziroodeen Mohomedy Moonsiff of Culna^ 
dated the 30^A June 1846. 

Doopraj Singh Raee and otliers, (Defendants,) Appellants, 

versus 

Durp Niirain Raee and others, (Plaintiffs,) "^Respondents. 

Judgment. 

This plaint was laid to recover from the defendants, appellants, 
the value of crops, amounting to rupees 30-1, which they h^ taken 
from the plaintiffs. In the investigation before the moonsiff, it was 
clearly proved that the plaintiffs had the right to the crops, for they 
cultivated the lands, and held them under a valid pottah ; and it is 
equally clear, that defendants, appellants, dispossessed the plaintiffs, 
respondents, of the crops. The, moonsiff decreed tlie case in favor of 
the plaintiffs, and there existing no grounds whatever to disturb his 
judgment, it is accordingly confirmed and the appeal dismissed. 

The 3rd DscEiifBER 1846. 

Present: A, SMELT, Judge. 

No. 258. 

Appeal from the decision of Sreekunth Sinph,. Moonsiff of Samuntee^ 
dated the 24:th July 1846. 

Gour Nath Kooer, (Plaintiff,) Appellant, 
versus * * 

Goluk Goopt and others, (Defendants,) ^Respondents. 

Judgment. 

The plaintiff instituted this suit before the moonsiff, to recover 
from the defendants a bhynameh and other documents, relative to 
the purchase of some land, which the plaintiff stated, he had bought 
at a sale held in execution of a decree, and which land, the defend- 
ants state, they themselves bought benamee, through the agency of 
the plaintiff, appellant, who executed, they state, an ikrar, setting 
forth that though he had bought the land in his own name, yet he 
had no right whatever to the property, which the defendants had 
supplied him with the money to for. Tlie moonsiff dismissed 
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the plaint, not deeming tiie evidence adduced by plaintiff wcarthj of 
cr^t Ibe plaintHF and appellant denies having ever executed any 
ikrar of the nature above alluded to, and states that the one produced 
is a counterfeit document. In my oj^on the nuxmuff’s enquiry is 
incomplete, fqr of six witnesses, whom die fdaintiff summoned to 
prove his fdaint, only three were examined, and these the momisiff 
without sufficient reason doubts, and hence, 1 think, the absolute 
necessity arises of his calling before him die remaining three. Under 
these circumstances, 1 send back the case to the moonsiff to complete 
die mquily. 

The Stb Deoembeb 1840. 

Pbesent: A. SMELT, Judge. 

* Na 291. 

Appeal from (ke dedsim of Mahomed Saeem, Sadder Ameen Moonsiff, 
dated the 24tA August 1846. 

Sokee Munee, widoW, and others, (Defendants,) Appellantsi, 

versus 

Shooda |dye Dassee, (Plaintiff,) Respondent 
Judgment. 

The plaintiff sued, in this case, to recover from the defendants, 
appellants, fidy rupees, the value of some wood, 

^e claim of the plaintiff having been established by the evidence 
of witnesses, to the satisfaction of die sudder ameen moonsiff, he de- 
creed the case in favor of {dmiftiff, respoiffient From this judgment 
the defendants appeal, alleging ^t they are not indebtra to npr 
ever had any detuh^ with ue plaintiff of the nature alluded to. 
Beyond this denial of the debt, the defendants have been unable to 
bring forward any thing to disprove or refiite the plaintiff’s demand, 
and there being no grounds to disturb the decision of the lower 
court, it is conmmed, and the t^ppeal dismissed. 

* '' .The 8th Decehbbb 1846. 

Pbesent : A. SMELT, Judge. 

No. 206. 

Appeal from the decision of Nazirooddeen Mahomed, Moonsff of 
> Cuina, dated the I5th June 1846. 

Soobul Qiuuder Puramanick, (Defendant,) Appellant 
versus 

Shfflkh AUee and others, (Plaintiffs,) Reqaindents. 
Judgment. 

1^18 suit was instituted before the moonsiff of Cuhoa, to set aside 
an wwsird (ff the revenue atihoritieB under Regulation V. 1812. 
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The appellant complained in the collector’s court against Ineoodeeu 
and others^ to recover balance of rent due by them to him, as feiv 
mer of Gowara, and obtained a decree in his favor, and sold the 
sugar cane, &c., belonging to Budurooddeen and Sheikh AUee^ 
respondents, in satisfaction of the demand a^nst Ineoodeen and 
others. The first wint to he ascertained is, if the property sold, 
really belonged to ISheikh Allee and Budurooddeen, respondents, or 
to Ineoodeen and others, against whom only the decree had been 
passed. The moonsiff decio^ this point in favor of the respondents, 
who proved that the property sold was really and truly theirs, and 
not that of Ineoodeen and others. The plaintiffs laid flieir claim to 
the amount of 141 rupees, and the moonsiff decreed it to the value 
of rupees 94, whereas the amount actually realized by the sale was 
rupees 38, 15 annas, 10 gundahs; and the second point to be con- 
sidered is, whether the appellant is liable to the extent of the plain- 
tiff’s claim, or to that arising from the sale of plaintiff’s property, or 
that decreed by the moonsiff From the evidence before the moon- 
siff, it is established, that the real amount of properly improperly 
and fraudulently sold was rupees 94, for which 1 am of opinion that 
the appellant is jus^ liable to pay to the respondents. I accordingly 
confirm the moonsifirs judgment, and dismiss the appeaL 


The 8th December 1846. 

Present: A, SMEL^', Judge. 

No. 205. 

Appeal from the decision of Naziroodeen Mahoned^ Moonsiff of Cuhui, 
dated the \6th June 1846. ^ 

Soobul Chunder Puramanick, (Defendant,) Appellant, 

versus 

Sheikh Allee, (Plaintiff,) Respondent ’ 

Judgment. 

This case is of a similar nature to No. 206 this day decided, and 
for the same reasons a similar judgment is passed. 
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The 8th Decbmbeb 1846. 

Present: A. SMELT, Judge* 

No. 228. 

Appeal from the decision of Gkolam P^/urnber^ Moomiff of MunpuU 
cote^ dated ^Oth June 1846. 

Pearree Munee Dossya and others, (Defendants,) Appellants, 

versus 

Surba Nund Doss and others, (Plaintiffs,) Respondents. 
Judgment. 

, The plaintiffs instituted this suit for the possession of an 8 annas’ 
share of a tank, which had been mortgaged to their ancestors by 
tlie defendants. The notice required hyuie law having been proved 
before the moonsiff to have been duly served, and having given to 
the case every necessary enquiry, he decided the suit in plaintiffs’ 
favour, and the sale became consequently absolute. 

From this decision the defendants now appeal, and as It clearly 
appears from tlie record that the appellants, during the year allowed 
by law from the date^of the notification, took no steps whatever to 
contest the point in dispute or to redeem the property mortgaged, 
I can see no reason whatever to interfere with the moonsifPs deci- 
sion, which is accordingly confirmed. * 

¥ * 

The 9th December 1846. 

Present: A*. SMELT, Judge. 

No. 237. 

Appeal from the decision of Pearee Mohun Banerjee, Moonsiff of 
Kytee^ daied the 29th June 1846. 

Ootum Churn Dutt, (Defendant,) Appellant, 
versus 

"•Aj^und Mye Dassee, (Plaintiff,) Respondent 
Judgment. 

This was a suit pieferred to recover a deposit of 26 rupees, 1 anna 
paid by^ the plaintiff on account of rent due to the defendant, who 
had claim^ it on account of a tank and some land a^oining it, and 
to stay the sale the plaintiff paid the amount The defendant, 
appellant, urged his right to rent^ in virtue of a kubala, said to have 
becai granted by the respondent’s ancestors : but this document the 
moonsiff reject^, deeming it an invalid one, and consequently 
decreed &e case in favor of the plaintiff, respondent From this 
decision the d^endant now appeals, and, on a revision of the moonsiff’s 
proctddh^s, it appears that he has entirely omitted to take* any 
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notice of an ikrar, written and delivered by the j)laintiflF, respondent, 
to the furosh ameen, employed for these sales, acknowledging that 
the demand against her was a true and just one, to adjust whidi she 
paid the money. I am of opinion that tms case must be returned to 
the moonsiff; for this ikrar given in by the plaintiff requires to be 
enquired into, and its validity orotlierwise ascertained. Under these 
circumstances, the case must be sent back for re-investigation. 

The 10th December 1846. 

Present : A. SMELT, Judge. 

No. 305. 

Appeal from the decision of Gopal Chunder Ghose, Moonsiff of 
Blwitooreah^ dated 2^th August 1846. 

Bungsee Ghose and others, (Defendants,) Appellants, 
versus 

Ram Komar Huldar, (Plaintiff,) Respondent 
Judgment. 

This case was preferred for the recovery of a bond debt with 
interest, amounting to rupees 145, 3 as., 5 g., which the moonsiff 
decided in favor of the plaintiff, respondent The defendants ap- 
pealed from this jud^ent, and state, ^ the plaintiff from enmity has 
got up this case against tl\em, and had the bond written, but that 
they, the appellants, neither signed it nor borrowed the money. From 
the proceedings held before the moonsiff the bond was duly attested, 
and there are no grounds whatever to conclude it an invalid one, or 
that the plaintiff was actuated by fhalicious motives, and. got up the 
case against the appellants. I therefore uphold the moonsiff^s decision 
and dismiss the appeal. 

The 10th December 1846. 

Present : A. SMELT, Judge. 

Np. 311. 

Appeal from the decision of Pearee Mohun Banerjee, Moonsiff of Kgtee, 
dated the 5th September 1W:6. 

Jai Hurry Pal, (Plaintiff,) Appellant, 
versus 

Ukoor Jus and others, (Defendants,) Respondents. 
Judgment. 

This case was instituted for the recovery of the balance of a bond 
debt amounting to rupees 43, 7 as., 6^ gundahs. The moonsiff, not 
doming the bond a g^tiine document, and one of the subscribing 
witnesses havii^ denied all knowledge of the bond, dismissed the 
riaint, from wUch decision the plaintiff now appeals. In my opinion 
tiie moonsiff ’s judgment is a perfectly correct one, for the bond is of 
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a most suspicious nature. It appears to have been written on paper 
purposely soiled, and has erasures on it I accordingly confirm the 
moonsifi^s decision^ and dismiss the appeal. 


The 11th December 1846. 

Present: A. SMELT, JtJi>aE, 

No. 76. 

Appeal from the decision of Mr. J. S. Belly Moonsiff of Burdwan^ 
dated the 13fA February 1846. 

Ram Koomar Ghose, (Defendant,) Appellant, 
versus 

Kishen Chunder Roy, (Plaintiff,) Respondent 
Judgment. 


This and the following case. No. 87, were instituted before the 
moonsiffi to set aside an award of the revenue authorities under Re- 
gulation VIL 1799. The plaintiff claimed, at the expiration of the 
first quarter of the year, one-fourth of the juma for the whole year, 
but had neither granted pottah nor received a kubooleut, nor was 
anykistbundy to be produced. 

^ere is no dispute^between the parties as to the amount of the 
annual Juma, and the only ppint for consideration was, whetlier the 
plaintiflF was entitled to a quarter of the.annual rent at ^e end of the 
first quarter. This was decided by the moonsiff in4avor of the plain- 
tiff, and from this decision the defendant has appealed. 

From the enquiries I have and from perusal of decrees 

which hanre been passed on the p6int, 1 fincf that such has been and 
is still the practice in this district in many parts of it, and to enable' 
the dur-putneedar to pay up his kists, I can see nothing objectionable 
or unfair in the demand, in the absence of kubooleuts, or kistbundies ; 
and under these circumstances I confirm die moonsifi^s decision, dis- 
missing the appeal. 

The 11th December 1846. 


Present: A. SMELT, Judge. 
Na 87. 


Appeal from the decision of Mr. J. & Bell, Moonsiff of Burdwan, 
^ dated the 2Zd February 1846. 

Sreekunth Moojoomdar and others, (Defendants,) Appellants, 

versus 

Kishen Chunder Roy, (Plaintiff,) Respondent 
Judgment. 


This case being similar to No. 76, diis day decided, the same or^er 
is pasftd on this as on the preceding one. 
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The 11th Decembeb 1846. 

Present: A. SMELT, Jubge. 

No. 324. 

Appeal from the decision of Sreeknnth Singh^ Moonsiff of Samuntee, 
dated the 29th August 1846, 

Budun Chund Sircar, (Defendant,) Appellant, 
versus 

Beharree Lall Misser, (Plaintiff,) Respondent. 

This case was preferred before the moonsiff for the possession of 
three beegahs of land, valued, with the crops stated to have been 
taken by defendant, at rupees 130, annas 8, gundalis 4. 

From the proceedings held in the enquiry before the moonsiff, it 
appears that both parties produced kubalas for the land in dispute. 
The moonsiff, after a full investigation into the merits of the case, 
gave a decree in favor of the plaintiff ; and* from this judgment the 
defendant now appeals. The only point that seems essential to be 
enquired into is, which of the kubalas is the valid one ; and in ad- 
mitting that of the plaintiff, respondent, and rejecting that of the 
defendant, appellant, the moonsiff has to my jud^ent given a very 
correct judgment; for the one produced by me defendant, appellant, 
is suspicious, and several of his witnesses, whose names are sub- 
scribed, as evidence of execution, deny all knowledge of the deed; 
whilst that of the plaintiff, respondent, is free from all suspicion, and 
has been satisfactorily proved, by the evidence adduced by the plain- 
tiff to establish his plaint Under these circumstances, I confirm 
the moonsifTs decision, and dismiss the appeal. 


The 14th December 1846. 

Present: A. SMELT, JynGE. 

No. 1. 

Appeal from the decision of the Collector under Section 30, R^uta- 
tion II 1819, dated the lOth July 1846. 

Maun Govind Biswas, (Plaintiff,) Appellant, 

versus 

* 

Mnheish Chunder Kuberaj, and others, (Defendants,) Respondents. 

This is an appeal under Relation IL of 1819. The plamtiff and 
appellant sets fortli tliat the land in dispute (being 2 be^ahs, 16 
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cottahs) is hhiro^ee, whilst the defendants, respondents, declare it is 
lakherqj, and that they purchased the same in 1246 B. S. In the 
proceedings before the collector, the plaintiff was unable to establish 
his claim, whilst the defendants proved by satisfactory documents 
that the land was lakheraj ; and under these drcumstances he dis> 
missed the case; and as I see no reason whatever to differ from this 
opinion, I dismiss the appeal. 

The 15th December 1846. 

Present: A. SMELT, Judge. 

No. 6. 

Appeal from the decision of Moulovee Fuzul Rubhee, Principal Sadder 
Ameen, dated \Zth August 1846. 

Neelkunt Bhuttacharj, (Defendant,) Appellant, 
versus 

Meer Dad Ali, (Plaintiff,) Respondent 
Judgment. 

• 

Tins .appeal was preferred to set aside an order regarding tlie pay- 
ment of costs in a case which the principal sudder ameen had non- 
suited, and is unconnected with the merits of the case itself. In the 
decree passed by the principal sudder ameen, it is* ordered that the 
costs of suit are to be paid by the plaintiff according to the Regu- 
lationsP The appellant sets forth, that the words according to the 
Regulations” were not written at the time the judgment was deliver- 
ed, and he is consequently entitled to receive the full amouni of 
costs. In the accoimt of costs detailed at the foot of the decree, 
only a moiety of the costs is made payable to the defendant, appel- 
lant, and from this account the defendant now appeals. The princi- 
pal sudder ameen was called upon by me to answer distinctly and 
taoily, if any additions had been made to the order regarding costs, 
for there is cerfainlj some appearance that some words had been 
added, and some are written on the margin of tlie paper. The prin- 
cipal sudder ameen most positively declares in reply, that no alter- 
ation had been made in the order passed by him; but that the 
mohurrer who writes his daily book or roznamchah, had at first 
omitt^the words according to the Regulations,” and that this omission 
was immediately and at the time rectified ; and that no alteration in 
the judgment passed by him was or had been made. It appears to 
me that the order passed by the principal sudder ameen touching the 
costs is correct, and that the defendant is entitied only to one-half of 
the costs, ^th reference to No. 1052, of the Construction Book, the 
v^ole of me pleadings^piily have been filed. I therefore dismiss the 
appeal, upholding the judgment of the principal sudte ameen. 
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The ISth Decembek 1846. . 

Present; A. SMELT, Judge. 

No. 7. 

Appeal from tlie decision of Mouluvee Fuzul Rubbee, Principal Sadder 
Ameen, doled the Augvst 1846.’ 

Kisto Chunder Roy, (Defendant,) Appellant, 
versus 

Meer Dad AJi, (Plaintiff,) Respondent 
Judgment. 

This case is precisely similar to No. 6 this day decided, and the 
same order is passed upon it 

The IdTii December 1846. 

Present: A. SMELT, Judge. 

No. 8. 

Appeal from the decision of Mouluvee Fuzul JRubbee, Principal Sud- 
den Ameen, dated Hth Avgust 1846. 

Chuckun Lall R^y, (DefenSant,) Appellant, 

versus 

Meer Da4 Ali, (Plaintiff,) Respondent, 

Judgment. 

Tins case bein^ precisely similar to No. 6 this day decided, the 
same order is applicable. 

The 15th December 1846. 

Present: A. SMELT, Judge. . 

No. 9. • 

Appeal from the decision of Mouluvee Fuzul Rubbee, Principal Sad- 
der Ameen, dated \Zth August 1846. 

Neelkunth Bhuttachaij, (Plaintiff,) Appellant, 
versus 

Meer Dad Ali, (Defendant,) Respondent 
Judgment. 

This suit was preferred before the principal sudder ame^ to ob- 
tain a dakhila or recemt for rupees 3703, the amount of rent, allied 
to have b^n paid by the plaintiff to the defendant The principal 
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sudcier ameen dismissed the plaint, not deeming the plaintiff to have 
established it, and from this decision the plaintiff now appeals. It 
appears to me, from a revision of all the proceedings, that as the 
plaintiff^ appellant, filed his jumma khurch, in wliich the transmis- 
sion of the above, named amount is entered, and the evidence of the 
plaintiff’s witnesses states that they took the money to defendant, 
respondent’s, kutcherry, where Meer Dad Ali himself was at the time, 
and desired the amount brought to be entered in his accounts, by his 
dewan, that the principal sudfe ameen ought to have called for the res- 
pondent’s khatta or other account book, and having examined it? there is 
no doubt 1 think that it would have shewn at once if the amount had 
ever been brought or not And as the principal sudder ameen has 
omitted this most essential point in his enquiry, I consider it incom- 
plete, and therefore return it to him for revision. 

The 16th December 1846. 

Present: A. SMELT, Judge. 

No. 252. 

Appeal from the decision of Mouluoee Ali Hyder^ Moonsiff of 
Bamunaray dated 2%th July 1846. 

Bissumber Beeda Bfioosim, (Claimant,) Appellant, 
versus 

Beepin Beharree Ghose and others, (Plaintiffs,) Respondents. 

Judgment. • 

This case was preferred before the moonsiff of Bamunara to re- 
cover balance of rent for 1252 B. S., amounting to rupees 5-14, 
which the moonsiff’ decreed in favor of the plaintiffs. It appears to 
me that the moonsifTs decision is correct ; mr he has taken the de- 
position of three witnesses, who prove that the rent is due by the de- 
fendants in the case before him (named Hullodhur Ghose, &c.,) but 
did not attend the moonsiflPs court, and on the institution of the 
appeal in this^court, those defendants have declared tliat the demand 
of the plaintiffs, respondents, is a debt justly due by them to the plain- 
tiffs ; but it would appear, Aat the plaintiffs urge their right to hold 
the land in question, under a mocurreree j^ttah, granted bjr Bissum- 
ber Beeda Bhoosun, who has preferred tliis appeal ; in which he sets 
forth, %hat the mocurreree pottah is a forgery, and that he never 
granted it at all to the plaintiffs, respondents. This point is not now 
however contested before the court, and in upholding the moonsifTs 
decirion regarding the ren^ it is clearly to be understood that this 
d^ree is not to interfere with the rights and interests to the lands in 
dispute, ^ould the validity of the mocurreree pottah produced in 
c^urt 06 hereafter made the subject of a regular suit. 
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The 16th December 1846. 

Present: A. SMELT, Judge. 

No. 253. 

Appeal from the decision of Mouluvee Ali Hyder^ Moons^ of 
Bamunara^ dated the 21 th June 1846. 

Bissumber Beeda Bhoosun, (Claimant,) Appellant, 
versus 

Sheikli Nowajee and others, (Plaintiffs,) Respondents. 

Judgment. 

This case is connected with the one No. 252, decided this day. 
The plaintiffs solicited to receive a dakhilah from Beepin Beharry 
Ghose, &c., for six rupees, on account rent paid to them, which the 
moonsiff decided in favor of the plaintiffs, respondents ; and the ap- 
pellant in this case urges, that Beharry Ghose, &c., can have no right 
to gtant dakhilahs for rents to which they have no legal title, the 
mocurreree pottah under which they claim, being, as alleged by the 
appellant, a forgery. The plaintiffs, respondents, are, to my judgment, 
entitled to receive a receipt or dakhilah for the rent they have paid, 
to Beepin Beharry Ghose, &c., under the impression that they were 
the person^ entitled to receive the samfe, and to whom the plaintiffs 
state themselves tg be justly indebted. The moonsiff’s decree solely 
as it relates to the granting of a dakhilah, is upheld ; but it cannot 
be held to affect in any way the rights of those, who may hereafter 
make the mocurreree pottah the subject of litigation. 

The 17th December 1846. 

Present; A. SMELT, Judge. 

No. 284. 

Appeal from the decision of Gopal Ckunder Ghose^ Moonsiff of 
Bhattooreahy dated 22nd August 1846, ^ 

Ishur Chunder Chuckerbutty and others, (Plaintiffs,) Appellants, 

versus 

Goluck Chunder Bundhoo and others, (Defendants,) Respondents. 

Judgment. 

This suit was preferred to recover the sum of rupees 281, 9 annas, 
9 gundahs, the amount of a kistbundy, with interest The moonsiff 
dismissed the case, al the defendants produced a receipt for the 
amount due to the plaintiffs, appellants. They (the appellants) deny 
the genuineness of the receipt produced by the respondents, defen- 
dants, but it was duly attested and established before the moonsiff ; 
besides which, it appears that the suit was not preferred within the 
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period prescribed by law : there can therefore be no reason whatever 
to intenere with the moonsiff’s decision, which is upheld, and the 
appeal dismissed. 

• The 17th December 1846. 

Present; A. SMELT, Judge. 

No. 300. 

Appeal from the decision of Nazirooddeen Mahomed^ Moo^(fiff of 
Culna^ dated the 2nd September 1 846. 

Nubkoomar Nundun, (Plaintiff,) Appddant, 
versus 

Hullodhur Huldar and otliers, (Defendants,) Respondents. 
Judgment. 

This plaint was preferred to recover the amdunt of a bond debt 
with interest, rupees 282, 10 as., 13 g., 1 c., which the moonsiff dis- 
missed. The plaintiff, teing dissatisfied with this decision, has ap- 
pealed from it 

From a revision of the proceedings of the lower court, I am of 
opinion that the moonsifTs judgment must be set aside ; for the bond 
itself is clearly proved by the subscrilj^ng witnesses, and bears not 
the slightest appearance of being an invalid or counterfeit document, 
and, above all, it appears that defendants were at one time desirous 
of compromising the claim, and asked for some remission of the in- 
terest that -had accrued. The re&sons given by the moonsiff for dis- 
missing the plaint are not to my judgment satisfactory. I therefore 
decree the appeal, and tlie decision passed by the moonsiffis set aside. 



ZILLAH WEST BURDWAN. 


Tiije 3d December 1846. 

Present: E. DEEDES, Judge. 

Case No. 34 of 1846. 

Appeal from the decision of Kazee Hamid Allpy Moonsiff of Sona^ 
mookhp, Zillah West Burdwan. 

Purshaud Sect, (Defendant,) Appellant, 
versiLS 

Mutronauth Roy, (Plaintiff,) Respondent. 

Plaintiff asserts that the defendant holds 53 heegahs, 7 kottahs 
of land, at- a low rent in mouzahs Duloot, Gope mehal, and Utur 
Dhurecapoor, belonging to his pntnee talook lot Utur Dhureeapoor : 
the full rent of the mouzahs is 137 rupees, 12 annas. I served the 
usual proclamation upon defendant in conformity to Regulation V. 
of 1812 ; but he failed to appear. I therefore prefer this suit to fix 
the rent of defendant’s land at the rate of 137 rupees, 12 annas. 

Defendant, Pershaud Sect, says in his«rep]y that he is in possession 
in the mouzahs above-mentioned of 23 beegahs, 15 kottahs of rent 
paying land, the r5nt of which was fixed by the former talookdar at 
35 rupees, 6 annas, from whom I obtained a puttali and executed a 
kubooleeut in his favour on the 7th Bysack 1231. I hold decrees 
in proof of this rent. Plaintiff purchased the talook from the former 
talookdar under a koosh kuwalu, he cannot therefore enhance the 
rent of the ryots who hold their land at a fixed rate, &c. &c. 

The moonsiff of Soiiamookhy passed judgment in favour of the 
claim, assessing 23 beegahs, 6 kottahs, 12 gundahs of land at the rent 
of CO rupees, 9 annas, 4 gundahs, 1 cowree. Defendant prefers this 
appeal. 

On consideration of the proceedings I deem the investigation to 
be incomplete, and that the case must be remanded for furtlier en- 
quiry, because it was necessary to call for proof on the part of the 
defendant, appellant, that the puttah said to have been received by 
him from the former talookdar was given to him, and that he had 
subsequently paid rent at tliat rate, and the talookdar plaintiff 
should have been called upon to shew that, after the date of the put- 
tah, defendant has paid an increased rent thereon, for until that point 
is decided no enquiry can take place whether defendant’s lands are 
liable to assessment. The appeal is therefore decreed, and the de- 
cision of the moonsiff reversed, and the proceedings are to be return- 
ed for further enquiry in the manner above-mentioned, after which a 
decision on the merits of tlie case and relative to costs will be given. 
Tlie value of the stamp in appeal is to be refunded to the appeflant 
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The 3d December 1846. 

Present: E. DEEDES, Judge. 

Case No. 132 of 1846. 

P 

Appeal from the' decision of Baboo Ramtwmoo Roy^ Moonsiff of Bur* 
joru^ Zillah West Burdwan, 

Manick Gurooe, Subhul Gurooe, and Bindrabund Gurooe, 
(Defendants,) Appellants, 

versus 

Anund Gurooe, (Plaintiff,) Respondent 

Plaintiff states that in mouzah Saluka there is a jor named 
Saluka jor, which flows from east to north, and the lands of the 
mouzah are irrigated from the water of the jor : the defendants have 
some land in the mouzah, and I plaintiff hold 10 beegahs therein: 
defendants’ land is first irrigated from the current of water and 
afterwards my land is irrigated therefrom. There was a dispute for- 
merly respecting this jor, and I brought my suit thereon, ease No. 226, 
and obtained a decree in my favour, lliere was also a complaint 
brought before the magistrate, having reference thereto, which was 
also decided in tlie monSi of Srabun 1^51, Defendant, Bindrabund 
Gurooe, closed up a passage through which the water ran into my 
fields, and he made a new nulla tlirough which the water flows into 
liis own newly cultivated land, and in consequence of my lands not 
being suflSciently watered, my crdps are injured. I therefore sue to 
have the water course opened as before, and for the value of thei< 2 rops 
injured, laying my claim at 187 rupees. 

Defendant, Bindrabund Gurooe, in his answer states that plaintiffs 
land and that of the other ryots in the mouzah is cultivated from the 
rain water, and not from the current of water from the jor, there was 
no water course by which plaintiffs lands are watered, and I never 
< closed it up, &c. &c. 

Subhul, Manick, defendants, reply to the same effect 

Doorgachuni Maun, defendant, answers to the same purport as 
plaintiff. 

The moonsiff of Bujorah decreed the claim of plaintiff. 

Drfendants, Bindrabund, Subhul Gurooe, &c., prefer this appeal 
thereirom ; but after perusal of the proceedings, I consider the decision 
of the lower court to be correct, because it is quite clear from the evi- 
dence, ameen’s report, and his deposition taken on affirmation this day 
before this court, tliat first the land in the occupation of the defendants 
was watered from the jor, and then plaintiflTs land was irrigated from 
the water flowing through his water course, and this tlie defendants 
J|ave closed up, it is therefore proper that the water course should be 
re-opened and plaintiff’s land watered therefrom as heretofore. Coin- 
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ciVling therefore in opinion with the decision of the lower court, the 
appeal is dismissed, and tlie decree of the moonsiff of Buijorah affirmed, 
with costs of appeal payable by appellants. 

The 4th December 1846. . « 

Present : E. DEEDES, Judge. 

Case No. 18 of 1846, 

Appeal from the decision of Roy Chunder Seekur Chowdry^ Principal 
Sudder Ameen of West Burdwan. 

Jugissur Mookerjec, (Defendant,) Appellant, 
versus 

Giingapcrsaud Ghose, (Plaintiff,) Respondent 

This suit is brought by plaintiff, under the following circum- 
stances : He states, he purchased at auction under Regulation VIII. 
of 1819, lot Doongalon, included therein is^a tank named Acharj 
pokur, containing 2 beegalis of land, the western bank of the 
Pooniu tiink, the eastern bank of tine Bhoom tank, and some 
fallow land. In Bysack 1251* the defendant, Jugissur Mookeijee, ex- 
cavated a tank in uiat place, which, with the banks, contain 5 beegahs 
of land. I preferred my suit for the rent of the land, 5 rupees, in 
the moonsifFs court, but as the defendant claimed the land as his 
lakheraj, the case was struck off the file. — I therefore ’Sue to set 
aside the objections of the defendant that the land is rent free, and 
for my rights therein as rent paying, and for 5 rupees, rent for 1251, 
laying my action at 147 rupees. 

Jugissur Mookerjee, defendant, in his defence states that the Acharj 
pookur is rent free, and was so previous to the Company’s era ; 
on the 10th Pous 1239, I purchased it from the former proprietors 
Brijmohun Acharj, &c,, and excavated the tank, holdijog possession 
accordingly, &c. &c. ^ 

The principal sudder ameen decreed to plaintiff his rights in the 
tank, as rent paying. 

Defendant prefers this appeal, but after a careful revision of the 

S roceedings, and the report of the collector, I am of opinion that the 
ecision of the lower court is correct and proper, because there is no 
proof that previous to the decennial settlement the tank was held as 
rent free, and the defendant, appellant, has been unable to produce 
a taidad or other document in proof of his rent free rights. Seeing 
therefore no grounds for admitting the appeal, the decision of the 
principal sudder ameen is affirmed, in accordance with Clause 3, 
Section 16, Regulation V. of 1831. 
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The 8th December 1846. 

Present : E. DEEDES, Judge. 

Case No. 154 of 1846. 

Appeal from the decision of Baboo Ramtunnoo Rop, Moonsiff of 
’ Bujjorahy Zillah West Burdwan. 

Budun Sirdar, (Defendant,) Appellant, 
versus 

Khetoo Mirdha, (Plaintiff,) Respondent 

The petition of plaint states that when plaintiff compared ac- 
counts with Oojul Sirdar, deceased, the sum of 7 rupees, 6 annas 
was found to be due by him, and therefore, on the 18th Kartick 1240, 
he executed an instalment bond conditioning to pay the amount due 
between the years 1241 and 1243. During liis lifetime Oojul Sirdar 
did not pay any part of the amount due, but after his, Oojurs, de- 
cease, in Cheit 1245, the dcfendmit paid 2 rupees. The balance due 
being unpaid, I sue defendant, Budun, as the heir of Oojul Sirdar, for 
the amount, with interest, being 13 rupees, 6 annas. 

Defendant, Budun Sirdar, in answer acknowledges that his father, 
Oojul, executed the kisjteebundee, but says in Jheit 1243, during his 
lifetime, he paid 5 nipees, and subsequent to his death, in Cheit 1245, 
I gave to plaintiff rice to the ^lue of 2 rupees. Plaintiff has brought 
this suit without deducting the 5 ruj^ees paid by my father, Oojul 
Sirdar, &c. &c. 

The moonsiff of Burjorah decreed plaintiff’s claim. 

Defendant prefers this appeal, Jbut after perusal of the record I 
consider The decision of the lower court to be correct, because 
although 1 month and 18 days elapsed since appellant was called 
upon by the moonsiff to produce proof of his father Oojul having 
paid 5 rupees, yet he failed to do so, and I cannot perceive any grounds 
for allowing him furtlicr time to produce evidence on tliis point. 
Seeing therefore no gromids for admitting the appeal, the decision of 
< the moonsiff is affirmed, in accordance with Clause 3, Section 16, 

* Regulation \)f 1 831. 

# m 

The 9th December 1846. 

Present: E. DEEDES, Judge. 

Case No. 392 of 1845. 

Appeal from the decision of Moulmee Abdool Uzeezy Moonsiff of 
Oumlahy Zillah West Burdwan, 

Gudadhur Banerjee, (Defendant,) Appellant, 
versus 

Punchanund Biswas, (Plaintiff,) Respondent. 

4 Plaintief states that lot Cheitungunge is included in pergunnah 
TOshenpoor; it contains 39 mouzahs, at the rent of rupees 300. In 
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the beginning of 1243, the lot was sold on account of arrears of the 
former talookdar Neemve Neogee, and I purchased it Included in 
the putnee is a punchukee mouzah called Neebra Machra, which the 
talookdar of lot Rambaud is illegally in possession of. I sued for 
possession of this with other mouzahs in case No. 175p, and obtained 
a decree in rny favour, but on appeal, I was nonsuited, because I had 
claimed possession of several mouzahs, in one suit I therefore prefer 
my claim for possession on the mouzah, or for a reduction in the rent 
paid by me, and for mesne profits, laying my action at 272 rupees, 
10 annas. 

Defendant, Moha Rajah Mohatabchund Bahadoor, states in reply 
that there are several mouzahs in pergunnah Bishenpore which have 
the same name, and the talookdars of the lot they are included in 
are in possession thereof ; if a pimchukee mouzah is included in any 
lot, the talookdar thereof is not entitled to possession of an arazee 
mouzah; in plaintifTs deed of sale there is included a punchukee 
mouzah called Neebra Machra, the rent of wliich is 9 rupees, 6 annas, 
for which an engagement has been entered into with the putnee 
talookdar of lot Cheitungunge : the talookdar of Rambaud has no 
interest therein ; in lot Rambaud there is an arazee mouzah named 
Neebra and an arazee mouzah called Machra, •for which an engage- 
ment has been entered into with the pro|^rietor of Rambaud. A&r 
enquiry and investigation into^the documents of bpth talookdars, the 
real circumstances i)f this case will appear, plaintiff is not entitled to 
a reduction of jumma from me, &c. &c. 

Defendant, Gudadhur Banerjee, in his answer states that plaintiff is 
not the talookdar of a pilnchukee iilduzah or an arazee mwizah but 
of a punchukee jumma ; there is an arazee mouzah Neebra and an 
arazee mouzah lilachra, which are included in my putnee talook lot 
Rambaud, and which have always been in possession of the putnee 
talookdar, &c. &c. 

The moonsiff of Oundah passed judgment in favour of the claim 
of plaintiff against the ryots and putnee talookdar of lot Rambaud. 
Defendant, Gudadhur Banerjee, alo]|e appeals. I am of opinion^ after 
perusal of the evidence and on insp^tion of the documents in this 
suit, tliat the decision of the lowpr court is improper and must be re- 
versed, because it is clear from the evidence of Neudhur Chucker- 
betty, Khettermohun Qungolee, and Gudadhur Chuckerbetty, taken 
in case No. 1750, and copies of whose depositions have been produced 
by plaintiff, respondent, in this suit, that the former taIook(W8 of lot 
Rambaud have realized rent from the ryOts of this mouzah since the 
year 1217, and there is no proof that the putnee talookdars of lot 
Cheitungunge have subsequently held possession thereon, or interme- 
diately realized rent from the ryots of this mouzali ; and since plaintiff 
only purchased the rights of the former putnee talookdar of lot 
Cheitungunge, he is only entitled to possession of the land held by 
him ; moreover as it is evident that the mouzah in dispute has been 
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held for upwards of 20 years ty ^ puteee tajookdars of lot Ram- 
baud, then plaintiffs suit cannot be listened tp irrtder Section .14, Re- 
gulation ni. of. 1793. The appe^ is therefore decreed ^d the deci- 
sion of the moonsiff of Oundah reversed, and the suit of plaintiff is 
dismissed, costs, of suit in both (ports being payable by plaintiff, 
respondent ^ 

The 10th Decembi;^ 1846. 

Present: E. DEEDESi Judge. 

Case ISo. 17 of 1846. 

Appeal from the decision of Koutee NadurudAeek^ Mahomed, Moonsiff 
of Indoss, Zillah West Bnrdwan* ^ ^ 

Muddunmohun Bab(>o, Executor on the part of Khettermohim 
Baboo, nabalegh son of JuggoHiohun Baboo, (leceased, (Plain- 
tiff;) Appellant; ^ . 

" versus 

Sheikh Khidmut, Sheikh Usmut, Sheikh Ruhmut, and their 
security Sheikh Aulum, (Defendants,) Respondents. 

PLAlNTtPP states that the defendants Sheikh Khidmut, &c., on 
the security of Sheikh AuluiA, defendant, borrowed from Juggomohun 
Baboo, deo^ased^ on the 28th Bhadoor*1248, rupees 49, conditioning 
to pay the amount in Maugh of that year, and tliey executed separate 
bonds; in Assin 1251, 7 rupees, 1 anna were paid: the balance being 
unpaid, I^ue defendants for theT'amount due, witli interest, 63 rupees, 
15 annas, 10 gundahs. ^ i 

Sheikh Khidmut, &c., defend^ts, deny bprrowing the money from 
plaintiff, and the execution of tSe bond, &c.''&c. 

Sheikh Aulum, defendant, denies having become security for the 
debt, and states further that on the 28th Bhadoor he Recovered rents 
from the ryots of the Dhurumpore village, therefore he could 
dot have exec^jatM the ipcuritjl bond on that^date. This suit is 
brought against me fpom enmit^&c. &c. 

The moonsiff' of Ii^oss dismissed die suit, because he considered 
that defendant, Aulum Sheikh, had proved the objections urged in 
his defence. 

Plaintiff, kppellarit, prefers this *abpeaL. # Havipg perused the 
evidence adduced by both parties and on' ' insp^tion of the docu- 
ments and the khata or account book produced by appelltot pending 
the appeal, I consider the decision of the lower court to be incorrect, 
and that it must be reversed, because itP appears from the ^cotint 
book of'appellaht that 49 rupees are entered therein as having been 
lent to the defendants, Sheikh Khidmut, &c., on the Security of Aulum 
Sleikh, on the 28th Bhadoor 1248, and I see nothing to induce me 
to suppose that the khata book is not enfitled to credit 5 moreover it 
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is clearly proved by plaintiffs’ ap^llants’ witnesses that the defendants 
borrowed on the date aWe 'mentioned from JTnggoraohun Baboo, the 
ancestor of appellant, the sum above alluded to, and executed separate 
bonds, and although three witnesses on the part of the defendant. 
Alum Sheikh, depose that they paid rent to jhiiti in -the village of 
Dhurmpore on the 28th Bliadoor, and Aulum, respondent, in corro-^ 
boration thereof, has produced some seeah papers, yet I cannot place 
any reliance thereon; moreover although the defimdants acknowl^ged 
the notice served upon them, yet they did not put in their answer to 
the plaint until a long period mter the receipt thereof. For the above 
reasons therefore the objections urged by them are disentitled to cre- 
dit, and the appeal is.decifeed, the decision of the mocmsiff being re- 
versed, and plaintiff, appellant, wjill obtain from the defendants, Sheikh 
Khidmut, &c., and their security, Aulmn Sheikh, the original sum 
sued for, 63 rUpees, 15 annas, 10 gundahs, and interest, on the i^um of 
41 rupees, 15 annas, from the date of .the suit to this date,, 7 , rupees, 

8 annas, being a total of 7l rupees, 7 annas, 10 gundalis, with costs of 
suit in both courts, and interest to date of payment 

The 10th I>ecember 1846. 

Present; E. DEEDES, Judge. 

Case No., 455 of 1^45. 

Appeal from the decision of Nurrohuree Seeromortee, Moonsiff Sudder 
Armen of Bancoorah, Zillah West Burdwan, 

Rammohim Banerjee, (Pbiintiff,) Appellant, 
verms 

Ramlochun Dutt, Mustt Juggissuree and others, Defendants, 
Respondents. 

Plaintiff, appellant, states that he purchased at auqtion the putnee 
talook lot Senaputtee mehal ; in ihe measurement papers in the suit 
against Sounder Mull, ^kc., and includ^ in dag No. 47 are 5 kuttahs 
of land which belong to this lot, andVhich siro ^ the possession of 
Ramlochun Dutt I demand^ rmt from,|iim, bujt.he refused to pay 
it I therefore sue for possession and rent pf the land, laying my 
action at 14 rupees. 

Kishenpershaud^PattiuB^ defefldant, s^s in reply that the land in ’ 
dispute bdongs to his putn^ talook lot Seeromoneepoor, and forms, 
part of the Su^ tank in my possession. In* 1237 1 pve the land in 

r ittah to NunCbo Dhobee, father of Radhalaul ‘"Dhooee, from whom 
receive rent The tdookdar of the Senaputtee mehal has no 
interest therein, &c &c. . 

Radhalaul Dhobee, defendant, stated in reply that he obtained the 
(and in dispute in pottah in 1237 from defendant, Eishenpershaud 
Pattuck, and first of all he gave it in pottah to Ununt Bhaee, after- 
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wards to Beerincliee, subsequently to Mutree Bukhtain, and eventu- 
ally to Ramlochun Dutt, from whom he received rent, &c. &c. 

Ramlochun Dutt, defendant, replies to the same purport as Radha- 
laul Dhobee, &c. &c. 

The moonsiif sudder ameen of Bancoorah dismissed the suit for 
want of proof. 

Plaintilf, appellant, prefers this appeal ; but after a careful con- 
sideration of the evidence adduced on both sides, I deem the decision 
of the lower court to be correct and proper, inasmuch as appellant 
has not proved the land to be included in his talook lot Senaputtee 
mehal, and from the evidence of some of his (appellant’s) witnesses 
.the possession and right df the talookdar of lot Seeromoneepoor is 
proved. Perceiving therefore no reason for disturbing the decision of 
the moonsitf sudder ameen, the appeal is dismissed, and the decision 
of the moonsiff affirmed, with costs of appeal payable by appellant. 

The IS'm December 1846. 

Present : E. DEEDES, Judge. 

Case No. 374 of 1845, 

« 

Appeal from the demion of Pundit Nurrohuree Seeromonee^ Moon- 
siff Sudder %dmeen of West Burdwan^ 

Gopaul Sirmah and others, Ghutwals, (Defendants,) Appellants, 


Lahar Singh, (flaintiff,) l^espondent. 

e* 

Plaintiff states that the entire mouzah Sunkerhaut is lys 
hereditary mokurruree jumma, Kalee Roy and Nubin Sect hold 
9^ beegahs of land therein, and Nubin Day has 6^ beegahs : there are 
altogether 16 beegahs of land, of which I am in possession through my 
ryots. In FaJgoon 1248, the ghutwal, defendants, dispossessed me 
therefrom by order of the joint-magistrate. I claim therefore possession 
with mesne profits, lajdng my suit at 296 rupees, 1 anna, 10 giindahs. 

Gopaul Su1:rooga£n and Radidhun Roy, ghutwals, defendants, state 
in reply that the whole of mouzah Sunkerhaut is not plaintiffs mo- 
kutruree jumma, there therein 56 beegahs of land belonging to 
ghaut Seerampoor and occupied by 6 ghutwals, and there are other 
lands in the jnouzah belonging to the ghutwls of otlier ghauts. On 
our being dispossessed of several beegahs of our ghutwajuee land, we 
were put into possession by the order of the magistrate : and it is 
clear from the reply bf plaintiff in the decree No. 4370, that he has 
only a small quantity of r^t paying land in the mouzah, tihe remaining 
land being ghutwallee and rent fre^ &c. &c. 

The moonsiff sudder ameen of Bancoorah decreed possession to 
plai^ff on the grounds that h© considered it proved that the land 
was included in the mokurruree jumma, 
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The ghutwals, defendants, appeal from his decision. After perusal 
of the proceedings and evidence, and on consideration of the docu- 
ments produced by both parties and the arneen’s report deputed to 
make a local enquiry on the spot p^ding the appeal, and his deposi- 
tion taken this day, and the chittahs and measurement papers of 
1225, called for from the magistrate’s office, I am of opinion that the 
decision of the lower court is improper and must be reversed, because 
plaintiff has not adduced proof of his having amokurruree jumma in 
the mouzah Sunkerhaut, or, if he holds land therein at fixed rent, that 
the land under dispute is included therein, and it is clear from the 
ameen’s report that the 16 beegahs of disputed land are included in the 
56 beegahs, 5 kuttas of jageer ghutwallee land, measured in 1225, as 
belonging tomouzahs Sunkerhaut and ghaut Seerampoor, and although 
the measurement papers have not the signature of any one attached to 
them yet it appears from the roobokaree of the magistrate in the case 
of Subhul Chowdry dated 10th November 1818, 3iat these chittahs 
were produced before him as they are mentioned therein, and from 
the purtul papers of the ameen lately de’puted to the spot, it appears 
that the days correspond one with the other, there cannot therefore 
be any suspicion that these chittahs have been lately forged. More- 
over it is evident therefrom that the ghutwtils, defendants, have 
56 beegahs, 5 kuttahs of land in mouzah Sunkerhaut: the order of 
the magistrate therefore giving them possession of the 16 beegahs of 
disputed land which are included therein is correct and proper. The 
appeal is therefore decreed, and the decision of the moonsiff sudder 
ameen of Bancoorah reversed. The suit of plaintiff being dismissed, 
appellants’ costs of suit in* both courts and the costs of suit of the Go- 
vernment vakeel are payable by respondent, claimant, and the re- 
maining defendants are to pay their own costs of suit. 

The 16th December 1846. 

Present: E. DEEDES, Judge. 

Case No, 366 of 1845. • 

Appeal from the decision of Baboo Tarrakisseit Holdar^ Moonsiff of 
Aoosgaony Zillah West Burdwan, * 

Jugissur Banerjee Gomastah, (Defendant,) Appellant, 
versus * 

Dwarkanath Chund and others, (Plaintiffs,) Respondents. 

From the petition of plaint it appears that the defendant, Jugissur 
Banerjee, was appointed gomastah of mouzah Deeasu on the 13th 
Sawun 1249, on the security of Ramkonye Banerjee : he was employ- 
ed as gomastah from the beginning of 1250 to the 25th Maugh of 
that year, and within that period he collected rents from the rvots 
amounting to 949 rupees, 8 annas, 1 gunda, 1 cowree, 1 kraut, of which 
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sum he sent in tx)plaintiflf 826 rupees, 2 annas, defendant’s salary, in- 
cluding miscellaneous expences, at the rate of 39 rupees per annum, 
is 23 rupees, 15 annas, 1 gunda, 1 cowree, 1 krant, plaintiff therefore 
received from him altogether 850 rupees, 1 anna, 1 gunda, 1 cowree, 

1 krant: the balance of the amount collected, 99 rupees, 6 annas, not 
having been received, plaintiff sues defendant for the same, amounting 
with interest to 101 rupees, 6 annas. 

Defendant, Jugissur Banerjee, acknowledges be^ appointed go- 
mastah of the Deeasu mouzah, but denies having given security : he 
ftu'tlier states he collected from the ryots 949 rupees, 8 annas, 1 gunda, 

1 cowree, 1 krant, and sent in to plaintiff 873 rupees, and by plaintiffs’ 
orddi- 1 have paid 135 rupees, 3 annas, 15 gundahs, besides this I have 
expended on account of plaintiff 9 rupees, my salary at 4 rupees per 
montli amounts to 39 rupees, 5 annas, 7 gundahs, and the pooniah 
expences (expences incurred on the day when the tenants make the 
first payment of annual rents to their landlords) amount to 1 rupee, 
10 annas, 10 gundahs, and the miwscellaneous expences to 3 rupees, 
14 annas, 15 gundalis, there* is therefore an overplus due to me by 
plaintiff. Of the amount remitted to plaintiff*, I have not received 
receipts for 182 rupees, 2 annas, &c. &c. 

The moonsift* of Aeosgaon decreed plaintiffs’ claim for 92 rupees, 
14 annas, wdth interest and costs of suit, against defendant, Jugissur 
Banerjee, releasing the secuMty. ^ 

Ramkonye Banerjee, appellant, prefers this appeal. Having perused 
the evidence on both sides and on consideration of the documents 
adduced by the parties, I deem the decree of the lower court to be 
correct, J^ecause notwithstanding that the ^appellant has been called 
upon pending the appeal to produce further evidence in proof of his 
defence, yet he has not done so. It is therefore ordered that the 
appeal be dismissed, and the decision of the moonsiff be affirmed, with 
costs of appeal payable by appellant 

The 16th December 1846. 

Present: E. DEEDES, Judge. 

• Case No. 60 of 1846. 

Appeal from the decision of Moulovee Asudoollah^ Moarmff of Ra- 
dhanagore^ Zillah West Burdwan^ 

Buddun Dhan, (Defendant,) Appellant, 

verms 

Neilmadhub Sircar, (Plaintiff,) Respondent 

PiiAiNTiFP states that in the arazee lot Beliara, mouzah Muno- 
hurpoor, Muthoor Dhaji held a jumma which he resigned, and on the 
17th bawon 1249, 1 took the land in pottah from the former talook- 
dar rent of 30 rupees, 6 annas, 8 gundahs, and paid rent to him 
accordingly ; within this jui|ima, defi^RWt, Bu^un Dhan, has 3 bee- 
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gahs of land, and on the 25th Sawon 1249, he ^tered into an en- 
gagement with me to rent the land for 3 years, engaging to give the 
ha& produce of the land as rent He gave me the half share of the 
crops for 1249 and 1250, but he has not given me the half share for 
1251. I therefore sue him for the value of the crops, laying my ac- 
tion at 12 rupees, 8 annas. 

Buddun Dhan, defendant, denies having executed the kubooleeut 
in favour of plaintiff. The land in dispute with other lands belongs to 
my hereditary jumma of 12 rupees, and I pay the rent to the talook- 
dar, it was not the jumma of Muthoor Dhan, &c. &c. 

The moonsiff of Madhubgunge decreed the claim for 8 rupees and 
8 annas. 

Defendant, Buddun Dhan, prefers this appeal. On consideration of 
the proceedings in this suit and the report of the ameen deputed to 
make a local enquiry pending the appeal, I deem the decision of the 
moonsiff to be correct, because plaintiff has satisfactorily proved his claim. 

It is therefore ordered that the appeal be dismissed, and the decree of 
the lower court be affirmed, with costs of appeal payable by appellant. 

The 16th December 1846. 

Present; E. DEEDES, Judge. 

Case No. 82 of 1846. 

Appeal from the liecision of Ramtunnoo Roy^ Moonsiff of Buijorah^ 
Zillah West Burdwan. 

Muthoor Ghose «tnd others, ^Defendants,) Appellants, 
versus 

Bissumbhur Roy, (Plaintiff,) Respondent 

This suit is instituted by plaintiff under the following circum- 
stances. He states mouzahs Tal Turee, &c., to be his hereditary mo- 
huteran rent free property. The mouzahs were resumed by Govern- 
ment, and an engagement entered into by Governmeijt with plaintiff 
for the same ; with these mouzahs diere is in t|jLe name bf Neetanund 
Ghose a saja jumma (a rent payable in kind) of 11 maps, 7 sullees, 
11 seers, 5 chittacks, or 47 maunds, 31 seers, 5 chittacks of rice; on 
the death of Neetanund, the defendants, Muthoor, &c., as his heirs, 
held possession of the jumma. On the 21st Pous 1247, subsequent to 
my taking the land from Government, the defendants, Muthoor Ghose 
and Gungahurree Ghose, since deceased, gave me a fresh engagement 
to pay the above rent; they paid the entire rent for 1247, and in 1248 
in consequence of a small quantity of their land being injured, the 
jumma was r^uced to 44 maunds, 20 seers of rice. A portion of the 
rent for that year, and for 1249,- 1 received, but no part of the rent 
for 1250 and 1251. I therefore sue for the value of fixe rice, laying 
my action at 61 rupees, 10 annas, 6 gundahs. 
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Mothoor, Joygopaul Ghose, &c., defendants, deny having executed 
the ikrar in plaintiff‘’s favour. Previous to 1246 we held some land in 
the mouzahs above alluded to: in the resumption suit according to the 
measurement papers, we were in possession of 8 beegahs, 13 kuttahs, 
1 1 gundahs of land, the rent of which was fixed at 6 rupees, 12 annas : 
we pay rent to plaintiff accordingly, &c. &c. 

The moonsift' of Burjorah passed judgment in favour of the claim. 

Appellants, Mothoor Ghose, &c., appeal therefrom; but after perusal 
of the proceedings, and evidence of both parties, and the ameen’s re- 
port, I consider the decree of the lower court to be just and proper, 
because the defendants, appellants, have not proved their defence, and 
although they were allowed further time pending this appeal to pro- 
duce proof in support thereof, yet they have failed to do so, and the 
claim of plaintift', respondent, is satisfactorily established. Perceiv- 
ing therefore no grounds for disturbing the decision of the inoonsiff, 
it is therefore ordered, that the appeal be dismissed and the decree 
of the lower court affirmejji, costs of appeal being payable by 
appellants. 

The 18th December 1846, 

Present:^. DEEDES, Judge. 

Case No. 2 of* 1846. 

Appeal from the decision of Nurrohurree Seeromonee Pundity Sudder 
Ameen of Zillah West Burdwan, 

Gora’cliand Thakoor and otlfers, (Defefidants,) Appellants, 

versus 

Jadubind Roy, (Plaintiff,) Respondent 

Peaintxee states that on 12th Bysack 1236 he took in pottah 
from Brijomohun Banerjee, the former talookdar of mouza Kool Kool, 
82 beegahs of fallow land, at the rent of 5 rupees, 2 annas, which he 
surrounded with a ditch and planted some mangoe cuttings and 
brought into cultivation 7 beegahs of land, holding possession through 
his ryots. Afterwards when Neilmonee Dibiya got the talook, she pre- 
ferred a suit against me in the moonsift*’8 court. No. 3142, to fix the 
rent on this lana. An ameen was deputed to make a local enquiry, and 
from his report it appears there were 80 beegahs, 15 kuttahs of land, 
which were sfssessed at the sum of 10 rupees, 2 annas, 10 gundahs. 
The talook was subsequently sold on account of arrears due by 
Neilmonee Debiya, and was purchased benamee by the ancestor of 
the defendants: he preferred an appeal from the decree in the 
nerikh suit, and while it was pending re-investigation the de- 
fendants took away the crops of the 7 beegahs of land belonging to 
my ryot JPunoo Gope, and they destroyed Sso about 1000 mangoe 
plants. The nerikh suit was eventually decided on re-investigation 



ZILLAH WEST BURDWAN. 


99 


b;^ the moonsiff as before, 'Jlie defendants dispossessed Tunoo Gope 
of the 7 beegahs of land in 1245, and in 1248 they dispossessed me of 
25 beegahs of land belonging to my garden, I preferr^ my claim for 
possession thereon in the moonsiff'’s court, but was nonsuited because 
the suit had been preferred at an inadequate value, • I now sue for 
possession, for the value of the damaged trees and for mesne profits, 
laying my action at 405 rupees, 13 annas, 

Gorachand Thakoor, &c., defendants, in reply deny that the dis- 
puted land is included m plaintiff’s garden, it is outside the ditch 
made by plaintiff, and has been under cultivation for a very long 
period, being now cultivated by Tunoo Gope : we did not dispossess 
plaintiff* of the remaining land or destroy the mangoe plants, &c. &c. 

Tlie sudder ameen of Bancoorah passed judgment in favor of the 
claim for possession on the land, value of the trees destroyed, and for 
mesne profits, his decision being founded on the report of die ameen, 
from the evidence of plaintiff’s witnesses who proved the land to be 
included in his garden and that the defendants had dispossessed him 
thereof, and from the rejdy of Timoo Gope in a suit previously 
brought, and in consequence of defendants having failed to prove 
their allegations. 

Defendants being dissatisfied prefer this appeal, but on consideration 
of the proceedings in this case, I am of ^pinion that the decree of the 
sudder ameen is correct, and 4;hat there are no reasons for disturbing 
it One ground df appeal urged by the defeiidants is this, that in 
suit No, 150, preferred by them against plaintiff for arrears of rent, 
a decree was passed in their favour because plaintiff’s possession of 
the land had been proved ; and therefore they say that J)laintiff is 
not entitled to mesne profits in this case. This point however is not 
worthy of attention, because plaintiff had at that time preferred his 
suit for possession of the land under dispute, and his being dis- 
possessed thereon is satisfactorily established. The appeal is there- 
fore dismissed, and the decision of the sudder ameen, Nurrohurree 
Seermonee, is affirmed : costs of appeal are payable by appellants. 
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The 5tii December 1846. 
Present: J. B. OGILVY, Judge. 
No. 14. 


Appeal from Moolvee Muneeroddeeuy \si Principal Sudder Ameen. 

Kanai Singh, (Defendant,) Appellant, 
versus 

Hunooman Turbedie, (Plaintiff,) Respondent. 

This is a suit for rupees 1169 and 4 pie, principal and interest, 
upon a bond for rupees 968.^ ♦ 

The defendant admits havfiig signed the bond, but explains the 
transaction in this way. lie says that he was already indebted to 
plaintiff in the sum of rupees 250-5 on account of the price of 
some cloth, and being in want oi money he applied tov plaintiff, 
who agreed to lend him the sum of rupees 48! if he would exe- 
cute a bond for rupees %8 on account of the sum* to be thus 
advanced, and the rupees 250-5 he already owed him, and illegal 
interest and interest in advance upon both those sums ; that he 
(defendant) consented and signed the bond, hut that, as plaintiff 
was unable at the moment to pay him the sum to be lent, the wit- 
nessing of the deed was deferred till the afternooi\, and that he 
left the bond with his signature to it, trusting^ to the plaintiff^s pro- 
mise to pay him, and considering the document to be incomplete ; 
but that plaintiff never paid him, and that the bond was never 
witnessed and completed. 

The principal sudder ameen considering it to be fully proved by 
ample evidence that the bond had been duly executed and witness- 
ed, and that the money mentioned in it had been paid in full, and 
considering the story of defendant to be exceedingly improbable 
and to be unsupported by the only two witnesses he brought for- 
ward, decreed for the plaintiff. 

The probabilities in this case are much in favor of the plaintiff. 
I see no reason to disturb the principal sudder ameen^s decree, and 
I therefore dismiss the appeal with coi^ts. 
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The 9th December 1846. 

Present: J. B. OGILVY. Judge. 

No. 15. 

Appeal from MooUee Muneerooddeen^ l^i Principal Sudder Ameen. 

Ram Ram Bose, Appellant, (Defendant,) 
versus 

Shorafut Alii and Ahmed Alii, Respondents, (Plaintiffs.) 

In this case the plaintiffs, in virtue of their being zemindars of 
turnff Mahomnd Hossein, sue to assess 4 doons, 16 gundahs, 5 teels 
of land as goonzaish or surplus lands of talook Anunderam Bose, 
stating that at the time of the decennial settlement the talook was 
said to contain only 10 kanees, 5 gundahs, 3 couries, 2 kaks, at a 
jumma of Sicca rupees 7-3, but that at the Government measure- 
ment of 1 242 B. S., there were found in possession of defendants 
4 doons, 12 kanees, 15 gu^ahs, 6 kaks, 6 teels, and that defend-^ 
ants refuse to pay rent for the surplus lands. 

Appellant, defendant, pleads that the talook having been in exist- 
ence at the decennial tsettlement at a jumma of Sicca rupees 7-3, 
the plaintiffs, who are only zemindars by right of private purchase, 
can have no right to enhance the jumma, and he states that his 
ancestor obtained a jungle boorie pottah for the talook in 1177 
B. S,, with specified boundaries within which the lands in ques- 
tion are situated ; and he also pleads the law of limitation in bar 
of plaintiffs^ claim. • • 

The pottah mentioned by appellant is not forthcoming, nor is 
there any evidence to shew when and under what conditions the 
talook was originally constituted. The principal sudder ameen, 
however, has held it to be sufficiently proved that the jumma of 
Sicca rupees 7-3, at the decennial settlement, was only assessed 
^upon 10 kanees, 5 gundahs, 3 couries, 2 kaks, and he states that 
‘the jumma on^that quantity of land certainly cannot be increased 
(and this I ‘may observe is not sued for,) but that plaintiffs are 
folly entitled to an assessment now \mon the surplus lands now 
found in their possession, and which in his opinion were not in- 
cluded in the assessment at the decennial settlement. The princi- 
pal sudder ameen has decreed accordingly, having first ascertained 
the quantity of surplus lands in possession of defendants by the 
deputation of an ameen, and he has decided that the jumma he has 
now fixed shall be payable from the year in which the suit was 
brought, and has refused the claim for the rents of preceding years. 
And the principal sudder ameen quotes as a precedent for this 

« ecision the case of Khaja Arratoon, appellant, versus Doorgaper- 
had Buttacharjay and others, Sudder Dewanny Reports, Vol. 
III. page 34. 
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The precedent quoted by the principal sudder aineen is exactly 
in point, and with reference to it I alfirm the decree of the princi- 
pal sudder ameen, and dismiss the appeal with costs. 

The 9th December 1846. 

Present: J. B. OGILVY, Judge. 

No. 16. 

Appeal from Moulvee Muneerooddeen^ Principal Sudder Ameen, 
Sharafut Alii and Ahmud Alii, (Plaintiffs,) Appellants, 
versus 

Ram Ram Bose, and others, (Defendants,) Respondents. 

This is an appeal in the same case as appeal No. 15 this day 
disposed of. The appellants urge their claim to wassihit. But, 
under the precedent quoted in appeal No. 15, the decree of the 
principal sudder ameen is affirmed, aUd the appeal dismissed with 
costs. 

The 9tu December 1^46. 

Present: J. B. OGIiiVY, Judge. 

. ' No. 17. 

Appeal from Moolvee Muneerooddeen^ Principal Sudder Ameen. 

Devvan Alii and Rohman AlU, (Defendants,) Appellants, 

versus 

Toofar Alii Serang, (Plaintiff,) Respondent. 

In this case it appears that the plaintiff, having purchased one 
hidf of talook Scrajdeen and obtained possession of a portion only 
of his purchase, sued the appellants for the remainder, and obtain- 
ed a decree, adjudging that an ameen should be deputed to divide 
the talook into two equal parts between plaintiff aYul appellants. 
No provision however was made in the decree awarding mesne 
profits, and the plaintiff, having applied for mesne profits in the 
execution of his decree, was referred to a regular suit, the decree 
having been passed before the date of Circular Order 11th January 
1839. The plaintiff, however, instead of bringing one action for the 
whole amount of his claim against appellants, has divided his cledm 
into several parts, having already obtained a decree in the court of 
Mr. Snell, moonsiff, for wassilut upon a portion of the lands, and 
this suit is for wassilut upon another portion, and he states in his 
plrint his intention to bring yet another suit for the rents of an- 
other portion. He states as his reason for this mode of proceed- 
ing that the several portions on account of which he sues separately 
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are in the cultivation of different jotedars ; but I do not consi- 
der this to be a sufficient reason for his dividing his claim against 
the appellants, I am of opinion that the plaintiff must be non- 
suited^ I therefore reverse the decree of the principal sudder ameen 
in favor of the plaintiff, and decree the appeal, respondent paying 
the costs in this court, and nonsuit plaintiff. 


The 9th December 1846, 

Present: J. B. OGILVY, Judge. 

No. 18. 

Appeal from Moolvee Muneerooddee% Principal Sudder Ameen. 

Dom Alii Musst. Bi Khatum, (Defendants,) Appellants, 

versus 

Toofanee Serangf (Plaintiff,) Respondent. 

This is an appeal in the same case as appeal No. 17^ and, for the 
reason given in that case the plaintiff having been nonsuited, the 
decree of the principal sudder ameen is reversed, and the appeal is 
decreed, respondent paying the costs of this appeal. 

• 

The 12th December 1846. 

, Present: J. B. OGILVY,* Judge. 

No. 308. 

Appeal from Khyrolla Ska, Moonsiff of Zorowargunge. 
Birjokissen alim Becharam Sein and Radanath Sein, (Plaintiffs,) 

Appellants, 

J versiis 

Judisthee tfnd Mus^. Sreemotee, (Defendants,) Respondents. 

In this case the plaintiffs sue to obtain possession, with mesne 
profits, of 2 gundahs of land, stating that defendant, Judistee, and 
Ram Monee, the late husband of Musst. Sreemotee, defendant, 
always culttvated the land till 1 199 and paid rent, when they ceas- 
ed to pay rent and refused to pve up the land. The moonsiff, on 
proof that rent had been paid until the end of 1203 M. S., that in 
that year the land was given up as unprofitable as situated under 
the shade of trees, and that since then the land had lain fallow 
bemse no one would undertake to cultivate it, dismissed the 
claim| I see no reason to interfere with this decree, and dismiss 
the appeal with costs. 
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The 12th December 1846. 

Present: J. B. OGILVY, Judge. 

No. 318. 

Appeal from Moolvee Chidah Hossein, Moons^ of 1st Town Division, 
Abdool Novie^ Appellant, (Defendant,) 
versus 

Einudeeri Kalifa, Respondent, (PlaintiflF.) 

In this case although the plaintiff^s suit was of a most compli- 
cated nature, yet the point to be disposed of in appeal may be 
briefly stated. The moonsiflf gave a decree for the plaintift’ for 
7 kanees, 12 gundahs, 3 cowries, 1 krunt, 4^ dunts, part of talook 
Balee Kootub, in Chandgang village, as having been purchased by 
plaintiff from Noor Bibi, defendant. The appellant claims the land 
as having been purchased by him from Noor Bibi previously to the 
date of the plaintift’^s alleged purchase. The point to be decided 
here is a simple question of fact, and I see no reason to interfere 
with the moonsiff^s judgment upon it, which he has pronounced 
after a full and sufficient enquiry. 

Noor Bibi, it would appear, first sold tlie l^nd to plaintiff, and 
afterwards colluding with appellant gave appellant an antedated 
quabala for the land, which /piabala the alleged writer of it denies 
having written, and which is otherwise not proved. I dismiss the 
appeal, and affirm the decree of the moonsift’. 

• ? 

The 14th December 1846. 

Present: J. B. OGILVY, Judge. 

No. 323. 

Appeal from Moonsiff of Bhojpore, 

Moorley Dhur, (Plaintiff,) Appellant, 
versus 

• 

Haree Dhur, Respondent, (Defendant.) 

This is a suit for rent upon a quobooleat for 4 kanees, 10 gun- 
dahs of land, at a jumma of 9 rupees, dated 7th Jeit 1199 M. S., 
in which there is this condition, that if on measurement more land 
should be found in possession of the cultivator, defendant, an increase 
of the jumma should be paid at the rate paid for the 4 kanees, 10 
gundahs, and the claim is for the rent of 2 kanees, 5 gundahs, 
which plaintiff states proves to have been in possession of defendant. 

Defendant denies the quobooleat, but admits having cultivated 
6 kanees, 1 1 gundahs, without any written agreement, for wkich he 
paid a jumma of 9 rupees. 
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The moonsiff, on the ground that he is not satisfied with the evi- 
dence to prove the quobooleat^ and that no notice was ever served 
upon defendant claiming an increase of jumma, and that there was 
evidence of enmity between the parties^ dismissed the claim. 

The claim^ it is to be observed^ is not to enhance the jumma of 
the land for the future, but is for back rent only, the defendant 
having given up the land at the time the suit was preferred ; and it 
is very doubtful therefore whether the claim is admissible under 
the quobooleat. But setting this consideration aside, I agree with 
the moonsiflF iji distrusting the quobooleat. It seems to have been 
all written with the same hand, both the body of the quobooleat 
and the names of the witnesses and of defendant, and the writer 
of the document is not brought forward in evidence. Under all 
the circumstances I affirm the moonsiff^s decree, and dismiss the 
appeal with costs. 

The 14th December 1846. 

Present: J.*B. OGILVY, Judge. 

No. 337 . 

Appeal from ]^r. •Finney ^ Moonsiff of 2d Town Divismi. 

Mehur Alii, (Defendant,) Appellant, 

^ verms , 

Buxoo Jemadar, (Plaintiff,) Respondent. 

This is a suit for rupees 8-12, the price of a doolce which plain- 
tiff states he bought for 1 ru^ee from appellant^a mother, and 
afterward}# repaired at an expence of rupees 7-12, and that Mehqr 
Alii, defendant, appellant, hired it out for a day and never returned 
it. 

The moonsiff on full and satisfactory proof decreed in fiivor of 
plaintiflT ; and the appellant having neglected to defend the case in 
the lower court, his appeal is now inadmissible. I therefore dis- 
miss the appeal, and affirm the moonsiff’s decree, 

Th^ 15th December 1846. 

Present: J. B. OGILVY, Judge. 

No. 709. 

appeal from Alii Noaz, Moonsiff of Bhutteary. 

Ameer Khan, (Plmntiff,) Appellant, 
versus 

Loodce and others, (Defendants,) Respondents. 

Appellant and his brother sued to obtain possession of 12 
gundal)8 1 cibwrie of land, with mesne profits, as part of talook 
Kad« Reza, in turuff Sunker Baidnath. Respondent, Loodee, 
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claimed the land as his noabad land for which he has entered into 
engagements with Government, and as having been previously part 
of a talook belonging to him. 

Appellant only adduced the evidence of two witnesses to sup- 
port his claim, and did not agree to the deputation of an ameen to 
make a local enquiry ; and the moonsiff, considering the evidence of 
the two witnesses, totally unsupported by documents of any kind, 
as insufficient to establish a claim of this nature, dismissed the 
suit. 

I see no reason to interfere with this decree, which I therefore 
affirm, and dismiss the appeal. 

The 15th December 1846. 

Present : J. B. OGILVY, Judge. 

No. 467. 

Appeal from Mr. Wright^ Moonsiff of Sundeep. 

Musst. llotal Banoo, (Plaintiff,) Appellant, 
versus • 

Mahomed Ahsun and others, (Defendants,) Respondents. 

Aupellant sued to recover rupees 16, the price of certain 
jewellery, stating that on her marriage to respondent, Ahsun, she 
received from him 17 rupees^ worth of jewellery ; that afterwards 
lier husband put her away wit]i all this jewellery on her person, and 
formally divorced Jier, but subsequently took an opportunity to 
seize her and convey to his house, where she was detained 24 days 
and stripped of this jewellery, of which afterwards 2 rupees’ worth 
were returned to her. • • i 

Respondent, Mahomed Ahsun, denied having divorced plaintiff, 
and said that her father had persuaded her to leave him, and be- 
cause he refused to get a divorce plaintiff has brought this false 
action. 

The moonsiff, considering the evidence for the plaintiff most 
unsatisfactory and even contradictory of the plaint, dismissed the 
claim. • 

I see no reason to interfere with this judgn^nt, and'dismiss the 
appeal. 

The 16th December 1846. 

Present : J. B. OGILVY, Judge. 

No. 492. 

Appeal from Moolvee Abool Hossein^ Moonsiff of HcUhazaree. 

Nussurolla, (Defendant,) Appellant, 
versus 

Nooruddeen and Ahmud Alii, (Plaintiffs,) Respondents. 

Plaintiffs state that they cultivate 13 gundahs, 1 cowree of 
land in talook Nusurollah, turuff Jewan Khan, at a jumma of 
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rupee 1-13 annas^ but that defendant took from them rupees 6-2-8 
on account of 1205 M. S., of which rupees 4-2-8 were realized 
by distraint, and they sue to recover the amount taken in excess 
of rupee 1-13 annas, with damages. 

Defendant states that in the talook in question the plaintiffs 
cultivate not 13 gundahs, 1 cowrie only, but 1 kanee, 6 gundahs, 
2 cowries, for which they pay rent at a jumma of rupees 4-2-8, 
but that at the measurement of 1203 M. S., the plaintiffs in de- 
fendant’s absence contrived to get the land in excess of the 13 gun- 
dahs 1 cowrie, measured as in their own possession instead of as 
belonging to the talook, calling it rent free charity land, and that 
they have entered into engagements direct with the zemindar for 
the rent of it. 

The defendant produces two quobooleats upon which he founds 
his claim to the rent he realized, but the quobooleats are unac- 
companied by any documentary proof of rent having ever been 
received in previous years upon them, and looking at the claim 
which, according to oefendant’s own shewing, the plaintiffs have 
advanced in regard to the lands, the defendant was not justified in 
resorting to the process of distraint. 

Under these circumstances 1 see no reason to interfere with the 
moonsiff’s decree in favor of plaintiff, and therefore dismiss the 
appeaL * , 


The 16th December 1846. 

* Present: J. BT. OGILVY, Judge. 

No. 643. 

Appeal from Moonshee Mahomed Danish^ Moonsiff of Hutteah, 
Ramjai Seel, (Defendant,) A.ppellant, 
versus 

< 

' . Kuleemodeen, (Plaintiff,) Respondent. 

This is 'a suit far possession of .1 gundah, 1 cowrie of land 
claimed by plaintiff as part of a howlah called Hafiz Mohamed 
Kaim in talook Kufulooddeen, in the village of Chur Afzul, from 
which he states the defendant forcibly dispossessed him. 

Appelfent claims the land as part of howlah Cumlakant Sein in 
the same talook. 

Both parties have produced witnesses in support of their re- 
spective claims, but no documentary proof whatever, and the moon- 
siff has decreed in favor of the |>lmntiff apparently for no other rea- 
son than thut the number of witnesses on his side rather predomi- 
nate. I consider a local enquiry to be necessary to determine a 
boundary dispute of this sort, and 1 therefore remand the case to. 
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the moonsifT^ with orders to call on the parties for the chittas of 
measurement and any other documents they may possess^ and to 
depute an ameen to make a local enquiry^ and to compare the land 
with the chittas. 


The 17th December 1846. 

Present: J. B. OGILVY, Judge. 

No'. 312. 

Appeal from Khyrollah Sha, Moonsiff of Zorowargunge^ 
Ramlochun Surma^ (Defendant^) Appellant, 

verms 

Ramsoonder Surma, (Plaintiff,) Respondent. 

This is a suit for possession of 1 courie of land, Shahee measure- 
ment, of which the plaintiff states he was dispossessed by defend- 
ant in 1199 M. S. Appellant claims the land as his ancestral pos- 
session. Three witnesses are adduced by plaintiffs and one by 
appellant, and all four depose in support of plaintiff^s claim. The 
moonsiff accordingly decreed the land for the p^intiff. 

From the depositions it appears that there are two wells or 
small tanks lying ngrth and south of each other; that on the north 
belonging to plaintiff, that on the south to appellant ; the road 
which divides the two being the common entrance to the houses of 
both. The appellant ha» now taken into his cultivation the bank 
of both tanks on either side of the common road, and from the de- 
positions it is clear that the bank of the north side belongs to the 
plaintiff^s tank. I see no reason therefore to admit the appeal, 
which is accordingly dismissed, both parties paying their own costs, 
as respondent appeared without being summoned. 

The 17th December 184^ 

Present: J. B. OGILVY, Judge. 

No. 319. 

Appeal from Moolvee Guda Hossetn, Moonsiff oflst Town Division. 

Magun Dass, (Plaintiff,) Appellant, 

versus 

Kasheenath, (Defendant,) Respondent. 

This suit was preferred on 10th Srabun, 1207 M. S., to recover 
rupees 15-10, the price of certmn ornaments, which, the plaintiff 
states, the appellant hired from him in Maugh 1205, to return in 
five months, or on failure to do so to pay the price of them. 
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Defendant (appellant) denies having hired the ornaments^ atid 
says the suit is brought against him through enmity^ from rivalry 
between him and plaintiff in their respective callings. 

Three witnesses are called by plaintiff^ and there is no documen- 
tiiry evidence. The proof therefore*^ is verj^ unsatisfactory, and 
I accordingly see no reason to interfere with the decree the moon- 
siff has given dismissing the claim* The appeal is therefore dis- 
missed. 


The IJth December 1846. 

Present: J. B. OQILVIE, Judge. 

No. 882. 

Appeal from Additional Moonsiff^ Syud Ahmud, 
Shahabdie Manjee, Appellant, (Defendant,) 
versus 

Sunaolla, Plaintiff, (Respondent.) 

This is a suit for rupees 10-1, the price of certain bamboos and 
other articles furnished, alleged to be due according to a statement 
of accounts adjusted on the 5th Assin 1207 M. S., defendant, 
appellant, admitte*d the adjustment of the 5th Assin, but pleaded 
that he had subsequently paid the inoney to th^ son of the plaintiff. 

Appellant neglected to defend his cause before the moonsiff ; and 
the plaintiff having supported his claim by ample proof over and 
above appellant's admission, the moonsiff decreed for the 
plaintiff. > 

Appellant having omitted to defend his cause before the moonsiff, 
his appeal is inadmissible, and it is therefore dismissed with costs. 

TbB 19th DEiEMBER 1846. 

I Present: J. B. Judge. 

No. 320. ‘ 

Appeq^Jrom Poomo Chunder, MooTisiff of Howlah. 

Musst. Asbruf Bebee^- (Defendant^) Appellant^ 
verms 

' Mogul Chand and Alii ^and, (Plaintiffs^) Respondents. 

In this^case tbe plabj^tiffi ^'tp recover tbe sum of rupees 9^ 
realized frou^ them on^compUlsipn tJirougb the attachment of their 
property .n an unjust ckhn 

A|q^d^|kt founoW her cla&' ^ ih« rent npon a quobooleat. 

<1^ mplnnff held the to the pupl^leat to be rnostna- 

sm^actoiy. o* pl!untlmr',M|h^ tl^ they h&d paid the rent 
ofthe land in'qnestipn Samla^B^N^aad Shei^tuliiiffimf defe% 
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dants (the wife and daughter of the late Jewan Khulefa,) who also 
admitted to having received the rent from him, and as it appeared 
that the land was disputed between Samla Bebee and Sherfutulnissa 
on the one hand and appellant on the other (who is a daughter by 
another wife of Jewan,) the moonsiff decided that -the attachment 
was improper, and decreed for plaintiflfs. 

It appears that the attachment of the plaintiffs^ property was 
taken off on their compulsory payment of rent on account of two 
years 1205 and 1206 M. S., and it is also apparent that whatever 
right appellant may have to the land, she is in fact at present out of 
possession. The resort therefore on this occasion to the process 
of attachment was, in my opinion, an abuse of the law, and I 
therefore confirm the moonsims decree, and dismiss the appeal. 
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The 2nd December 1846. * 

Present: W. J. H. MONEY, Additional Judge. 

No. 244 of 1846. 

Appeal from the decision of the Moonsiff of Deeang» 

Mahomed Mussood Moonshee and others. Appellants, 
(Defendants,) 
versus 

Moonshea and others. Respondents, (Plaintiffs.) 

In this case the plaintiff sued to recover excess rent levied from 
him. Damages laid at 4 rupees 10 annas. As this case is precisely 
similar to the case No. 242 decided on the 25th November last, 
the same order is applicable. * 

The 2nd December 1846. 

Present : W. J. H. MONEY, Additional Judge. 

No. 246 of 1846. 

Appeal fvom the decision of the Moonsiff of Deeang. 

Mahomed Mussood Moonshee and others. Appellants, 
(Defendants,) 
versus 

Hyder Alii, Respondent, (P)aintiff,) 

Golam Hossein and Dewan Alii, Respondents, (Defendants.) 

In this case the plaintiff sued to recover excess rent levied from 
him. Damages laid at 6 rupees 1 anna. This case is also similar to 
the one just decided, and No. 242 decided on the 25th November 
last. The same order therefore is applicable. 

The 3d December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 33 of 1845. 

Appeal from the decision of the late Sudder Ameen. 

Teeta Ram Dutt, son of Santee Ram Dutt, Appellant, (Plaintiff,) 

versus 

Turahee Ram Dutt and Nittanund Dutt, sons of Ramkishore Dutt, 
and Goluk Chunder Dutt, son of Kishenmungul, Respondents, 
(Defendants.) 


/ 
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In this case the plaintiff (now appellant) sued to recover posses- 
sion of 2 gundahs mi 2 crunts of ground connected with the 
family dwelling house. It appeared from the plaintiff^s statement 
that there were three brothers/namely, the plaintiff, Ramkishore 
Dutt^ and Kishenmungul. In the year 1171 M. S. a deed of 
partition was drawn up, agreeably to which the property was divi- 
ded into three shares, but the ground on the south side of the 
dwelling house remained entire. During the recent measurement 
the defendant Turahee Ram called himself the proprietor of the 
ground, and retained possession of the same, in consequence of 
which the plaintiff brought his present action. The defendant 
Nittanund Dutt sided with the plaintiff and alluded also to the 
deed of partition. The defendant Turahee Ram Dutt allowed 
that there had been a deed of partition in 1171 M. S., but declar- 
ed that the ground in dispute had been in his special possession 
for a very long time. The sudder ameen objected to the deed as 
it had not been attested by any court, and upon the strengtli of 
Turahee Ram^s possession fcit- so many years dismissed the plain- 
tiff’s claim. 

The appellant laid great stress upon the deed of partition 
filed with the papers^ but Turahee Ram objected to it iis not 
being a fair and genuine copy of the original document. The 
appeal was accepted by the judge ^on a former occasion ; and 
on the 11th November last the appellant was, allowed, in this 
court, an opportunity of producing the original deed. The 
parties appeared this day, but thg appellant could not produce 
the original document called* for. There is therefore good 
ground for suspecting the authenticity of the copy filed with the 
case. It is clear moreover from the papers and evidence filed by 
Turahee Ram Dutt, and from the evidence of Sree Ram, one of the 
plaintiffis witnesses, that Turahee Ram Dutt has been in posses- 
sion of the disputed ground for many years. Under these circum- 
stances the order of the lower court is confirmed, and the appeal 
dismissed with, costs. 

The 3d December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 34 of 1846. 

^Appeal from the decision of the late Sudder Ameen. 

Nitanund Dutt, son of Ramkishore Dutt, Appellant, (Defendant,) 

versus 

Teetaram Dutt, Respondent, (Plaintiff,) 

Traheipram Dutt and others. Respondents, (Defendants.) 

The iq)pellant was dissatisfied with the decision of the sudder 
am^n, because in the c^e just decided he had not recorded the 
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appellant’s share in the ground under dispute. The appeal was 
accepted on a former occasion by the judge ; and oh the 1 1th 
November last the case was deferred, in this court, for the purpose 
of inspecting a paper of agreement dated 27th Bysack 1238 B. S., 
in which the respective shares of Nitanund and Traheeram Dutt 
were recorded. The case was heard again this day in the presence 
of the parties. It appears from the paper alluded to that Nita- 
mind has received his share, and as Traheeram’s right in the 
ground in question was proved by the evidence recorded in case 
No. 33 just decided, I see no reason to disturb the decision of the 
sudderameen, which is hereby confirmed, and the appeal dismissed 
with costs. 


The 3d December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 36 of 1845. 

Appeal from the decision of the late Sudder Ameen. 
Nittanund Dutt, sounpf Kishore, Appellant, (PlaintiflF,) 

^versus 

Turahee Ram Dutt, son of Ram Kishore Dutt, and Teeta Ram 
Dutt, and Goluk Chunder Dutt, son of Kishen Mungul, Re- 
spondents, (Defendants.) * 

In this case the appellant sued for possession of 1 gunda and 
2 crunts of ground connected with the family dwelling house, 
which he stated Avas purchased by him from Kishen Munjgul by 
virtue of a deed, dated the 4th Magh 1194. 

The defendant, Turahee Ram, declared that the ground claimed 
by the plaintiff had been in his (defendant’s) possession for nearly 

30 years. • 

The sudder ameen dismissed the plaintiff’s claim on the ground 
of Turahee Ram’s uninterrupted possession for many years, and the 
absence of any proof regarding Kishen Mungul’s previous posses- 
sion. The appeal was accepted by the judge on a former occasion ; 
and on the 11th November last the case was deferred, in this court, 
for the purpose of inspecting an agreement said to have^ieen drawn 
up by Nittanund and Turahee Ram on the 18th Kartik 1199 M. S. 
The parties appeared this day, when the appellant declined pro- 
ducing the paper in question because he had been defeated in 
his claim in case No. 33, previously decided. 

There is no proof that Kishen Mungul ever had possession of the 
ground in dispute, or that the deed referred particularly to it. 
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besides which Turahee Ram’s possession has been abundantly 
proved^ and the claim now set up forms a portion of the ground 
which in case No. 33 was proved to be altogether the property of 
Turahee Ram. 

Under these circumstances the order of the lower court is con- 
firmed^ and the appeal dismissed with costs. 

* « 

The 4th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 248 of 1846. 

Appeal from the decision of the Moonsiff of Puttea. 

Abdool Muzeed, Appellant, (Defendant,) 
versus 

Caleeshunker Choudree, Respondent, "(Plaintiff.) 

The plaintiff sued for possession of 13 gundahs of land situated 
in turuff Goolam Rahut Khan. Damages laid at 31 rupees, 7 annas, 
4 gundahs. 

It appeared from t the plaintiff’s statement that turuf Goolam 
Rahut Khan was sold for a balance of ^vernment revenue, and 
purchased by one Huldbar Bunoiyea o* the 15th Bysack 1195 
M. S., who subsequently sold the property to^ the plaintiff. The 
defendant replied that he had never paid rent either to the former 
proprietors or the auction purchaser, and that this land was includ- 
ed in ti\ruff Ashuck Kumer Mujeed Rurazan. 

It appeared from the report of an ameen who was deputed by 
the moonsiff, that the land in question was included in turuff 
Goolam Rahut Khan, and the defendant moreover could not sup- 
port bis own statement. 

Under these circumstances I see no reason to disturb the deci- 
sion of the moonsiff, which is hereby confirmed, and the appeal 
disimissed w}th costs. 

T^hb 4th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

^ No. 256 of 1846. 

Appeal from tJie decision of the Moonsiff of Satkanea. 

Radachurn, Appellant, (Defendant,) 
versus 

Rajbullub Thakoor, Respondent, (Plaintiff,) 

g Gopeechurit, Respondent, (Defendant.) 

The plaintiff sued for the payment of money lent upon a bond* 
Damages laid at 32 tuples, principal and interest. 
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The defendants in the case declared that they had duly borrowed 
ten rupees from the plaintiif^s brother Sreedhur/' deceased ; that 
sixteen rupees with interest in advance had been inserted in the 
bond in lieu of ten rupees, and they had moreover paid at different 
times the sum of twenty rupees Arcot, for which. Sreedhur (de- 
ceased) gave them a receipt. . 

The bond was duly attested, and the receipt alluded to by the 
defendants was not forthcoming. Under these circumstances the 
order of the moonsiff, as regards the principal sum awarded against 
the defendants, was correct; but as the respondent has urged ob- 
jections, and claimed the interest also, he is in my opinion entitled 
to it agreeably to Construction No. 868, dated the 14th February 
1834. The decree therefore of the moonsiff is thus amended, and 
the appeal dismissed, with costs of both parties against appellant. 

The 8th December 1846. 

Present; W. J. H. MONEY, ♦Additional Judge. 

No. 54 of 1846. ' 

Appeal from the decision of the Moons^ of Satkanea. 

Ramsari^l^irdar, Appellant, (Plaintiff,) 

• versus * 

Aman Alii Choudfee and Hyder Alii, Respondents, (Defendants.) 

According to the plaintiff^s statement there was a wedding in 
the house of Aman Alii Choudree, one of the defendants in this 
case, and the plaintiff was engaged by him as a musician for the 
sum of thirteen rupees, which he claimed. Aman Alii Choudree 
denied the transaction, and yet acknowledged having given the 
plaintiff nine rupees. The moonsiff, being of opinion that there was 
a discrepancy in the evidence adduced by the plaintiff, dismissed 
his case. The plaintiff’s engagement and employment however 
were proved ; and if the assertion of Aman Alii Choi\dree had been 
correct, there was no necessity for remunyating the plaintiff at 
all. Under these circumstances the appeal was accepted on 
the 28th August last, and notice issued to the respondents. 
As no reply has been given, the appeal is decreed as regards 
Aman Alii Choudree, and the order of the lower court reversed, 
and respondent will pay the costs of both courts. 
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The 8th December 1846. 

Present: W. J, H. MONEY, Additional Judge. 

No. 65 of 1846. 

Appeal from the decision of the Moonsiff of Puttea. 

Sanchee, Appellant, (Defendant,) 
versus 

Bakur Alii, Respondent, (Plaintiff,) 
and 

Gokul Chunder and Obhoychurn, Respondents, (Defendants.) 

In this case the plaintiff sued for possession of 1 canee, 2 guii- 
dahs, and 2 couries of lakheraje land, which were sold to him, by 
Obhoychurn and Gokul Chunder, the sons of Data Ram, deceased, 
for the sum of 20 rupees, by virtue of a deed, dated the 6th Kartik 
1204 M. S. Obhoychurn and Gokul Chunder acknowledged the 
sale, and added that the land had been pledged to the defendant, 
Sanchee, who denied the right of the plaintiff to land which was 
in his own possession. The moonsiff decided upon the strength 
of the deed, which was duly attested, but it was clear that the land 
had been previously pledged to Sanchee^efendant, and it was 
proved also that 8 rupees ©nly had been *d to Obhoychurn, and 
the balance 12 rhpees were to be paiS to Sanchee, who had a prior 
lien upon the land. 

The appeal was therefore accepted on the 1st September last for 
the purpose of ascertaining wheJher tho money alluded to had 
been paid to Sanchee, appellant. A compromise has since been 
filed by the parties, namely, Sanchee, appellant, and Baker Alii, res- 
pondent, to this effect, that the appellant would give up half of the 
land in, his possession to the respondent, and one rupee rent for 
the current year, and retain the other half of the land in his own 
possession. Upon these terms therefore the appeal is decreed, and 
ithe order of tjie lower court reversed. 

The 8th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 72 of 1845. 

^ Appeal from the decision of the late Sudder Ameen. 

0 Nitanund Dutt, Appellant, (Plaintiff,) 
versus 

Turahee Ram Dutt, Respondent, (Defendant.) 

In this case the plaintiff claimed 2 doons, 13 canees, 6 gun- 
lahs, 3 cowrecs, 2 krants, 4 dunts of land, with its usufruct, and 
cash, with interest, amounting in all to 989 rupees, 8 annas, 10 pies. 
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It appeared that the defendant was the brother of the plaintiff. 
On the 27 th Bysack 1238 B. S., an agreement was drawn up, 
agreeably to which the property, which had devolved upon them 
from their father, was to be divided by mutual arrangement, which 
included also the share of ready money, and the sum which was 
due from one Joorawar Sing amounting to 2000 (two thousand 
rupees.) According to the plaintifTs statement it further appeared 
that he had sent to the defendant a bank note for 140 rupees, for 
the purpose of prosecuting their case in court relative to the debt 
above mentioned, and as he (plaintiff) could not obtain possession 
of his share of the property, nor payment of the money, he was 
compelled to sue the defendant in court. The defendant, Tarahee 
Ram, acknowledged that the paper of agreement, dated the 27th 
Bysack 1238 B. S., had been prepared, according to which each 
party was in possession of their respective shares, but denied the 
allegations regarding the money alluded to by the plaintiff. He 
further acknowledged having collected rents from the plaintiff^s 
share in the mofussil during his abseflce, as it w^as indispensably 
necessary to pay the Government revenue, for, although there had 
been a private division amongst themselves of their respective 
shares, no regular partition had been effected or* sanctioned under 
Regulation XIX. 181||t; consequently the whole property was 
responsible for the Government demand. 

The sudder ameen decreed in favor of the plaintiff upon the 
strength of the agreement drawn up on the 27th Bysack 1238 
B. S., and passed no order upon the other points set forth by the 
plaintiff as no proof had*been established. 

The sudder ameen further directed that the defendant should in 
the course of twelve months prepare a sepaiate dwelling house for 
himself according to the terms of the agreement, and the expences 
were to be defrayed by the plaintiff. The appellant is dissatisfied 
with the sudder ameen for not having awarded to him the profits 
of the land decreed to him, nor his share of the money which was 
due from Joorawar Sing. As the appellant was not in my opinion 
dispossessed of his share of the property, thtre was no ground for 
awarding him the profits thereof, and on the other points sufficient 
evidence was not adduced. Under these circumstances I see no 
reason to disturb the decision of the late sudder ameen, which is 
hereby confirmed, and the appeal dismissed with costs. 
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The 8th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 74 of 1845. 

Appeal from the decision of the late Sudder Ameen. 

Turahee Ram, Appellant, (Defendant,) 
v'ersus ^ 

Nitanund Dutt, Respondent, (Plaintiff.) 

This case is connected with the case No. 72 previously decided. 
The appellant is dissatisfied with the decision of the sudder ameen ; 
1st, because he did not saddle the respondent .with costs for the 
part of his claim which was rejected; 2d, because the sudder 
ameen had by the wording of his decree awarded to the plaintiff 
more than what was recorded in the paper of agreement ; 3d, the 
appellant wishes for an extension of the period allowed by the 
sudder ameen for the erection of a separate dwelling for himself. 
I see no reason to disturb the decision of the sudder ameen upon the 
first point ; 2d, as the plaintiff in case No. 72 cannot of course receive 
more than what is recorded in the paper of iigreenient, the decree is 
amended on that poirft, and the plaintiff will obtain possession ac- 
cording to his share described in the paper referred to ; 3d, at the 
suggestion of both parties, the period of two years is allowed for 
the erection of tlie dwelling house for the defemhint, Turahee Ram, 
and the sudder ameen’s decree is thus amended. The appeal there- 
fore is dismissed as regards the fir^t point, and the sudder umeeii^s 
order amended as above directed. • 


The 8th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 129 of 1846. 

Appeal* from the decision of the Moonsiff of Noaj)arah. 

Hushmut Alii, Appellant, (Plaintiff,) 
versus 

f Nusuroollah, Respondent, (Defendant.) 

The appellant stated that he had engaged the respondent 
as a servant for three months, and advanced him 3 rupees, 
8 annas, and it was arranged that if the respondent absented 
himself the money was to be refunded. The respondent how- 
ever remained, for one month and a half and then absconded. The 
|respondent declared that he was engaged by the appellant on a 
salary of 14 rupees per annum, that he remained three months. 
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but in consequence of his receiving no wages, he left the appel- 
lant's service. The moonsiff dismissed the appellant's case, be- 
cause he considered the evidence of his witnesses contradictory. 

The discrepancy was slight and immaterial, and the appellant 
had proved the payment of the money upon the condition stated. 
Under these circumstances the appeal was accepted on the 26th 
August last, «yid notice issued to the respondent. As he has given 
no reply, nor nled any evidence in his defence, the appeal is de- 
creed, and the order of the lower court reversed, and the respond- 
ent will pay the costs of both courts. 

tf 

The 9th December 1846. 

Present : W. J. H. MONEY, Additional Judge. 

No. 58 of 1846. 

Appeal from the decision of the Moonsiff of Puttea* 

Musst. Mitrobinda, wife of Ramdo5lall, deceased, and Musst. 
Sooburna Bhadra, wife of Suda Ram Deo^ deceased. Appellants, 
(Plaintiffs,) 

versus 

Bun Malee Sircar and Cpyla^ Chundei^Sein, Chundee Churn, auc- 
tion purchaser,, and the Collector of Chittagong, Respondents, 
(Defendants.) 

The plaintiffs sued to reverss the measurement paper, and set- 
tlement and sale of 1 canee sincf 8 gundahs of land, situated in 
turuff Gopal Dya Ram. Damages laid at 16 rupees, 43 annas, 
5 pie. 

The plaintiffs declared that the land in question was included in 
turuff Gopal Dya Ram at the measurement of 1126 M. S.,*but at 
the recent measurement it had been recorded as noabad, and a 
settlement of it concluded with Bun Malee Sircar on the part of 
Government. In consequence of arrears of revenue it was subse- 
quently sold and purchased by Chundee Ohurn. It was quite 
clear that the land in question was measured as described by the 
appellants at the recent measurement, but he could not prove that 
it was included in turuff Gopal Dya Ram at the measurement of 
1126 M.S. 

The appeal therefore is dismissed, and the order of the lower 
court confirmed. ^ 
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The 9th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 71 of 1846. 

Appeal from the decision of the Moonsiff of Noaparah. 

Fukeer Chand Battachaije, Appellant, (Plaintiff,) 
versm ^ 

Rainpershaud Thakoor and others, and the Collector of Chitta- 
gong, Respondents, (Defendants.) 

The plaintiff sued to cancel the measurement paper of 6 cow- 
ries of land. Damages laid at 3 rupees, 4 annasr From the plain - 
tiiTs statement it appeared that the land in question belonged to his 
ancestral property, and at the measurement of 1126 M. S. was re- 
corded as birmootter, but at the recent measurement RamptTshaud 
Thakoor colluded with the measuring aineen, and caused these 6 
cowries of land to be measured as dewutter in the name of Sristee- 
dhur. The defendants den ltd the plaiiitiff^s allegation, and as the 
plaintiff could not support it, the moonsiff dismissed his case. As 
I see no reason to interfere with this decision, the appeal is dis- 
missed, and the ofdeFof the lower court confirmed. 

. The 9th December- 1846. 

Present: W. J. H. MONEY, AdditkJnal Judge. 

No. 76 of 1846. . 

Appeal from the decision tf the MotTasiff of Noaparah. 

Rampershad Thakoor, Appellant, (Defendant,) 
versm 

. Fukeerchand Farengie, Respondent, (Plaintiff.) 

This case is similar to the case No. 71 previously decided. In 
this case Fukeerchand Farengie was plaintiff, and, calling himself 
the cultivator on the part of his master, Fukeerchand Buttacharje, 
complained against the defendant for cutting his crops. The 
appeal was accepted on the 2d September, and notice issued to the 
respondent. As it was proved in the case previously decided that 
the land in dispute did not belong to Fukeerchand Buttacharje, 
th^ appeal is decreed, and the order of the lower court reversed. 
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The 10th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 73 of 1846. 

Appeal from the decision of the Moonsiff of Puttea. 

Bocha Gazee, brother of Shamut Alii, deceased. Appellant, 

^ (Plaintiff,) 

versus 

Kumer Alii and Mahomud Tunnoo, Respondents, (Defendants.) 

The plaintiff sued to cancel an engagement taken from him by 
the defendants for 9 canees of land, the rent of which they claimed 
as belonging to their estate talook Rogoonundun, but which the 
plaintiff asserted belonged to the Setulchurree hill, which he had 
cleared and cultivated. The defendants declared that the land in 
question was included in their estate at the measurement of 1126, 
1150, and 1162 M. S. 

The moonsiff without calling for tflese proofs decided merely 
upon the strength of the written engagement, and dismissed the 
plaintiff^s claim. The appeal was accepted on the Ist September 
last, and notice issued to the respondents. *As lio proof has been 
adduced that the land in question ^is connected with talook 
Rugoonundun, the appeal is* decreed, and the oi;der of the lower 
court reversed, aild respondent will pay the costs. The moonsiff 
will explain the omission to call in the first instance for the proof 
referred to by the defendants in support of their statement. 

The IOth December ]846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 83 of 1846. 

Appeal from the decision of the Moonsiff of Satkaneah. 

Gour Mohun, Appellant, (Defendant,) 
versus 

Bulram, Respondent, (Plaintiff.) 

The plaintiff sued to recover 75 arees of mustard seed, valued at 
32 rupees. According to the plaintiff’s statement it appeared that 
the defendant had received from him 16 rupees, and engaged upon 
a bond to deliver 75 arees of mustard seed, which he had neglect- 
ed to perform. The moonsiff decided merely upon the evidence of 
the witnesses without calling for the bond alluded to. The appeal 
therefore was accepted on the 4th September last, and notice 
issued to the respondent for the production of the bond, with 
which order he is unable to comply. The appeal is decreed, and 
the order of the lower court reversed, and respondent wiU pay 
costs. 
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The 10th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

•Nb. 89 of 1846. 

Appeal from the Moomiff of Puttea. 

Banoo Talookdar, Mahomed Zumma^ Chokeydar, and Dunwa, 
Appellants^ (Plaintiflfs,) 
versus 

Pardeshee, and Kumur Alii, son of Kamdar, Respondents, 
(Defendants^ 

This case is similar to the one No. 73 previously decided, and 
the same order is applicable. The appeal was accepted on the 2d 
of September, and notice issued to the respondents, who have not 
produced any proof in support of their right to claim rent from 
the land in the possession of the appellant. The appeal therefore 
is decreed, and the order of the lower court reversed, and the res- 
pondent will pay the costs. ^ 

The lOrH December 1846. 

Present: W. J. H. MONEY, Additional Judge, 

No. 91 of 1846. 

Appeal from the decision of ihh Moonsiff of Issapore. 

Wallee Mahomud, son of Bussur Mahomud, Appellant, 
(Defendant,) 
vm^sus 

Jan Alii, Respondent, (Plaintiff.) i 

The plaintiff in this case sued to reverse the order of the de- . 
puty magistrate regarding 2 canees of land in the possession of 
the defendant. Damages laid at 31 rupees 6 as. The defendant 
resisted the application upon the grounds of these two canees 
being nankar land, and forming part of 6 canees granted many 
years ago to the ancestors of Punditta from whom he purchased 
the land for a consideration. The moonsiff decided upon the 
strength of the recent measurement papers, and decreed in favor 
of the plaintiff. It was clear however from an inspection of the 
pottah, d^d the Ist Bhadoon 1116 M. S., corresponding with 
the year 1752, that 5 cannees of land had been granted by the 
former zemindar as nankar, whidi land subsequently came into 
the possession of the appellant, of which the 2 canees in question 
formed a portion. Under these circumstances the appeal was ac- 
cep^ on the 10th September last, and notice issued to the res- 
pondent^ The case was again heard this day, and as no fiesh 
d^umerits have been produced to induce me to alter my opinion, 
he appeal is decreed, and the order of the lower court reversed, 
and respondent paying costs. 
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The 10th December 1846. 

Present: W. J. H. MONEY, Additionai^ Judge. 

No. 98 of 1846. 

Appeal from the decision of the Moonsiff of Puttea, 

Ramnarain, son of Chundeenarain, Appellant, (Plaintiff,) 

versus 

Musst. Sohagee, Respondent, (Defendant.J 

The plaintiff sued to recover the sum of 60 rupees 10 annas, 
his portion of the usufruct of his property for the period of five 
years. According to the plaintlff^s statement it appeared that his 
brother Ramdass (deceased,) the husband of the defendant, Sohagee, 
managed their ancestral property in mouza Jafferabad, in consi- 
deration of which the plaintiff allowed him 1 rupee 8 annas as 
commission. After the payment of the Government revenue, their 
assets were equally divided amongst them, and the plaintiff’s share 
amounted to 12 rupees 2 annas. Frqm the year 1199 M. S., to 
the year 1203 M. S., he did not- receive any r^nt from his brother, 
who died in 1204 M. S. He was therefore obliged to collect the 
rents himself, and hoped to have deducted from the assets to the 
amount due to him, but the defendant, Sohagee, in collusion with 
one Rammunee Thukoor, attached the^ property of the ryots, and 
he was unable to reimburse himself. The defendant Sohagee 
denied the plaintiff^s statement, and charged him with embezzling 
the rents of the estate. The moonsiff discredited the evidence on 
the part of the plaintiff jind distfdssed bis case. On the 6th Sep- 
tember the appeal was accepted, and notice issued to the* respond- 
ent for the purpose of ascertaining whether she had any receipts of 
the plaintifi’ for the payment of rent during the period her husband 
managed the property. The case was heard again this day, and 
no document of the nature called for has been produced. *As the 
statement of the plaintiff” was in my opinion fully established, the 
appeal is decreed and the order of the lower court reversed. 

The 10th December 1?46. 

Present: W. J. H. MONEY, Additional Judge. 

No. 103 of 1846. 

Appeal from the decision ^of the Moonsiff of Puttea. 

Rammessur, Appellant, (Plaintiff,) 

versus ^ 

Rumzan Alii, Harroo Jemadar, Chand Gazee, and Musst. 

Arman Bebee, Respondents, (Defendants.) 

In this case the plaintiff sued to recover rent illegally levied from 
him. He stated that he had 2 canees of land in cultivation in 
mouza Kliaxana, talook Rajbullub, the rent of which he paid to one 
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Chand Gazee. fie subsequently had 1 droon 1 caiiee of land in 
bis possession ffltd paid the rent to fiaroo Jepiadar, but the defen> 
dantj Rumzan Alii, with whom he had no connection, also realized 
rent from him for ^ cahpes this land. Rumzan Alii asserted 
that the land .belonged to his talook Arman Bebee which he had 
purchased at the Government sale, lor which the 'had en- 

gaged to pay him rent for the year .1205 M. S.. The nioonsiff de- 
cided merely upon the strength of ’the written engi^ement pro- 
duced by the defendant. From a. perufid of the. papers however 
it was evident that the land elaim«4hy Rumzan Alii did not belong 
to the property purchased by hith»- and, therefore the engagement 
was of no avail. i . , . . 

The appeal was acce|ilei&!^ the l lth September last, and notice 
issued to the respondent. . cake was heard again this day,'und 
as I see no reason for altering opinibn, the appeal is decreed, 
and the order of the lower cmixt reversed. 

The iOrh IIecembeb 1846. 

Present ! W. J. H. MONEY, * Aooitiqnal Judge. 

No. 106 of 1846. 

AppeMfrom the M^nsiff of Puttea, 
fiaroo JemadsT) Appellant, (Defendant,) . 

• verms' 

Rammessur, Respondent, (Plaintiff,) and Kunlzan Alii, 
Respondent, (Defendant.) 

This .pase is similar; to t^ie case No/ 103 previously decided, 
which was connected ^th the rent for the year 1205 B’. In 

the present instance tK plaaitilT. sued to recover rent illeg^ly 
levied from him for 6 Oanees of land for the year 1^06 A^. 8. 
As it .was proved in case Nq,{ 1^3, that the land for which 
rent was claimed by Ramzan Affi did nob belong to him, the appeal 
is^ decreed, and bhe order* of the lower court reversed, ana the 
respondent I^mzan Alii will pay the costs, and refund the amount 
which he had collected from the plaintiff, Rammessur^ 

The 11th December 1846. 


Present: W. J. H. MONEY# Additional Judge. 

9 No.63of«1846. 

Appeal from the decision tf the Moon^ of Puitea. 

Needhee Shickdar, son of Mokhtaram, deceased. Appellant, 

(Defendant,) 

versus 

Dabee Chum and Gowree Chum, Respondents, (Plaintiffs.) 

. The plaintiffs insdtdted a suit to cancel the summary award of 
The deputy collector regarding 1 canee, 12 gundahs and 2 cowries 
of land. ^ 



ZILLAH CHItTAGONO* 


37 


It appeared that on the 11th Chyte ll$8 M. S., the defend- 
ant's father and the defendant gave up to the plaintUf^s father 
by a deed of acquittance 1 canee, 1/ gundahs and 2 cowries 
of land in mouza Busharutnugger. Notwithstanding this ar- 
rangement^ the" defendant instituted a summary, suit against 
the plaintiffs foy rent for the year 1204 M. S., and obtained 
a decree. The defendant admitted that the land had been 
given up as stated by the plaintiffs^ but it was subsequently ,,, 
restored, and an engagement executed by the plaintiffs for the 
payment of rent. The plaintiff^s statement was substantiated by 
the deed of acquittance filed with the papers, and the defendant 
could not support his allegation. Under these circumstances I see 
no reason to interfere with the decisioui of the moonsiff^ which is 
hereby confirmed, and the appeal dismissed with posts* 

The 1 1th December 1846. 

Present: W. J. H. MOji^EY, <^dditional Judge. 

No. 112 of 1846. 

Appeal from the decision qf the Moonsiff of Satkanea* 

Baker Alii, Appellant, (PlaidtiflJ) 


versus 


Rammanick, Bu^tumchurn, and Musst. Gilonee/ Respondents, 
(Defendants.) 

The plaintiff sued to recover 880 arees of mustard seed, valued 
at IBO rupees. According to thfe plaintifTs statement’ the de- 
fendants received from him 70 rupees^ and gave a bond on stampt 
paper, dated the 10th Assiir 12(^ M. S., promising to deliver to 
the plaintiff in Phagoon of that year 2W arees of mustard seed, 
which engagement they had neglected to perform. 

The defendants denied the transaction. Bustumchurn declared 
that on the 1st Jyte 1202 M. S., he went to Akyab, and remained 
thei‘e till Phagoon of that year ; Rammanick asserted that on the 
14th Assar 1202 he was at a place catted Baneegram; and each 
party brought forwardiCvidence to defeat the validity of the bond. 
The moonsiff considered that there was discrepancy in the evidence 
adduced by the plaintiff,, and he suspected the bond, because it had 
been pasted together. The hoU however was duly attested, and 
there was no reason for suspecting it, as it had been pasted in con- 
sequence of being tom. In fact there was greater reason for sus- 
pecting the evidence brought forward by the defendants. 

Under these circumstances the appeal was accepted on the 14th 
September last, and notice issued to the respondents. 

The case was heard again this day, and* as I see no reason to 
alter my former opinion, the appeal is decreed, and the order of 
the lower court reversed, and respondent will pay the costs. 

h 
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The ]1th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 117 of 1846. 

Appeal from the decmon of the Moomiff of Puttea. 

Cowree Sing, son of Rubhee Dass, Appellant, (Plaintiff/) 

verstis 

Rutten Sing and Musst. Boodea, Respondents, (Defendants.) 

^ The plaintiff sued to recover po^s^ssion of 4 canees of land, or 
the rent. Damages laid at 62 rupees. 

It appeared that on the 29th Phagoon 1205 M. S., the plaintiff 
had purchased from Musst. Boodea, for 100 rupees, 8 canees of 
land in mouza Chayachur, of which 4 canees were in the culti- 
vation of the defendant Rutten Sing, who would neither pay his 
rent, nor give up the land. The defendant, Rutten Sing, declared, 
that the plaintiff wanted to exacts rupees, for each canee, whereas 
one rupee per canee was the prd|>er rent. 

The appeal was accepted on the 14th September last, and notice 
issued to the respqndent for the purpose of ascertaining what was 
the proper rent for each canee. As it appears from a proceeding of 
the deputy collector, and the evidence taken in this court, that 
Musst. Boodea, the formei* owner of the land, received only one 
rupee for each canee as rent, the appeal is dismissed, and the order 
of the lower court confirmed. 

. C •' 

The 41th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 
No."l28 of 1846. 

'Appeal from tlie decision of the Moonsiff of Satkanea, 

I Mahomed Budul, Appellant, (Defendant,) 

. , verstis 

Musst. Meeronissa 6lias Munnee Bebee, wife of Mosun Hajee, 
deceased. Respondent, (Plaintiff.) 

The plaintiff sued to recover the value of three cows, which were 
attacfied, together with those of Hllhz and Ashtnut,, and illegally 
sold. Damages laid at 55 ru|>ees, 3 annas, 6 pie. 

The def^dant denied having attached or sold any cows belong- 
ing to the plaintiff. Mahom^ Shuffee Hafiz and Ashmut Alii, 
who lived ip the plaintiff’s house, were defaulters to the amount of 
fifteen napees as rent for the year 11205 M. S., their cows therefore 

f rete attached and sold, and no objections were urged at the time 
y the plaintiff or nay, one else. The moonsiff was of opinion that 
the cattle of the defaulters had been released firom attachment, and 
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those of the plaintiff sold for the balance of the rent^ and therefore 
decreed in the plaintiff^s favour. There was reason however to 
believe that the defaulters had colluded with the plaintiff, and in- 
stigated this suit. The appeal therefore was. accepted on the 26th 
October last, and notice issued to the respondent, As no reply 
has been filed in the matter, the appeal is decreed, and the order 
of the lower court reversed, and ^respondent will pay the costs. 

The 14th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 160 of 1846. 

Appeal from the decision of the Moonsiff of Issapore, 
Jyegopal and Musummat Sundee, Appellants, (Defendants,) 

versus 

Musummat Sooa Beebee, Respondent, (Plaintiff.) 

The plaintiff sued to recover 200 rupees, lent to the defendants 
for two months, without a bond, on the 2d Assar 1201 M. S. The 
defendants denied the charge, but the plaintiff^g witnesses corro- 
borated Jier story, on the strength of which the moonsiff decreed 
in her favor. There was however no document in support of the 
plaintiff^ s statement, besides which her silence fornix years render- 
ed the transaction extremely improbable. 

The appeal therefore was accepted on the 31st October last, and 
notice issued to the respondent. • 

The case was heard again this day, and as no fresh proof has 
been brought forward to induce me to alter my opinion, the appeal 
is decreed, and the order of the lower court reversed, and the res- 
pondent will pay the costs. 

The 14th December 1846. 

Present ; W. J. If. MONEY, ADDy'ioNAL* Judge. 

No. 160 of 1846. 

Appeal from the decision of the Moonsiff of Deeang, 

Musummat Noabee, mother of Hydunnea, and Baker Alii, 
Appellants, (Defendants,) 

versus 

% 

Musummat Billooa, (Respondent,) Plaintiff. 

Thk plaintiff sued to gmn possession of 3 gundahs, 3 courees of 
land. Damages laid at 21 rupees^ 6 annas. According to her state- 
ment, it appeared that her husband, Loodee, (deceased,) on the Ist 
Bysak 1100 purchased, by virtue of a deed from Mahomed Bhuffee, 
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the son of Sumeer Mahomed, 3 gundahs and 3 couries of land, 
situated in mouzah Puchun Chal. In the year 1198 M. S. Hy> 
dunnea, son of Hossein, dispossessed her husband, who died in 
1201 M. S. llie defendant, Hydunnea, alias Hyder Alii, denied 
the phuntiiTs statement, and declared that his father had mortgag- 
ed 1 canee of land to the plaintiff^s husband. At his fathers 
death, in consequence of his youth, the plaintiff continued to 
maintain possession, but when he attained his majority he took 
possession for himself. The deed alluded to by the plaintiff was 
said to have been stolen, but the moonsiff decreed in her favor 
because the defendant could not produce the agreement relative to 
the mortgage in the lifetime of his father. It was however in- 
cumbent upon the plaintiff to prove her case, and produce the do- 
cument upon which she claimed the land in question. The appeal 
was accepted on the 12th November last, and notice issued to the 
respondent. The case was heard this day, and as I see no reason 
to alter my opinion, the appeal is decreed, and the order of the 
lower court reversed, and respondent will pay the costs. 

The I4th December 1846. 

Present: W. S. H. MONEY, Additional Judge. 

No. 161 of 1846. 

Appeal jxom the decision of the Moomiff of Deeang, 

Sada Ram Dutt, Appellant, (Defendant,) 
versm 

Munnoo Ruma, Respondent, (Plaintiff.) 

It appears that the plaintiff sued the defendant for possession 
of 1 canee and 5 gundahs of land, and was cast in the moonsiff^s 
court. This order was confirmed in appeal on the 30th October 
last in case No. 144, and the appellant now complains that the ^ 
moonsiff did not allow him costs in that case. As he is however 
clearly entitled to costs, the appeal is decreed, and the mounsiffs 
or^er amended on that point, and he will explain why he did not 
in the first instance ^ow the appellant costs in the case. 

The 14th December 1846. 

Present: W. J. H. MOJJEY, Additional Judge. 

No. 218 of 1846. 

Appeal from the decision of the Moons^ of Deeang. 

Mohussun Koolal, Petunnea, and Lobonea, Appellants, 

' (D^en^nts,) 

versm 

Sunaolla Koolal, Respondent, (Plaintiff.) 

^E plifintiff sued the defendants for ejecting him from their 
socRty, and obtained damages. 
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It was proved, however, by the defendants, that the plaintiff had 
acted improperly, and contrary to his caste, and therefore his 
neighbours had unanimously expelled him from their society. 

The appeal was accepted on the 6th November last, and notice 
issued to the respondent. As I see no reason to alter my opinion, 
the appeal is decreed, and the order of the lower court reversed, 
and respondent will pay the costs. 


The 14th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 230 of 1846. 

Appeal from the decision of the Moonsiff of Issapore. 

Moolvee Budeeoddeen Ahmed, Appellant, (Defendant,) 
verms , 

Kumer Ali, Sadoo, Hyder Ali, and Matadeen Tbakoor, and Achbur 
Sing, Respondents, (Plaintiffs.) 

* 'i 

The plaintiifs sued to cancel a chelan, and recover rent illegally 
levied from them. Damages laid at 13>rupees. 

They stated tl^p.t they had in possession 3 chnees, 5 gundahs 
and 3 cowries of land in mouza Muchbunder^ talook Kumer Ali, 
turuff Gunesham Kalloo, the property of Matadeen and Achbur 
Sing, to whom they had always paid rent. They had no connec- 
tion with the defendant, who had nevertheless taken a clielan from 
them and collected rent for 1 canee, 1 gunda and 3 cowries of land 
as noabad. The defendant replied that 1 canee 7 cowries of land 
* in turufif Gunesham Kalou were measured as noabad at thp recent 
measurement, and Mudhoo and Mahomud Ali, son and brother of 
Kumer Alii, concluded a settlement for it with Government at a 
rent of 1 rupee, 4 annas, 4 pie, on the 4th January 1841, corres- 
ponding with 22 Poos 1202 M. S. This land,was subsequently sold 
for arrears of revenue, and purchased by him, (defendant,) and 
finding the plaintiffs in posseSsbn he called upon them for rent. 
The moonsiff decreed in favor of the plaintiffs. It was clear how- 
ever from the papers that the land was settled as described by the 
defendant, and subsequently purchased by him. It was clear also 
from the ameen’s report that the plaintiffs were in possession of 
this land, and were responsible for the rent. The ‘appeal was 
accepted on the 5th November last, and notice issued to the 
respondents, who have filed no reply in the matter. The appeal 
theWore is decreed, and the order of the lower court reversed, and 
respondents will pay the costs. 
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The 15th December 1846. 

Present : W. J. H. MONEY, Additional Judgi^. 

No. 82 of 1846. * 

Appeal from the decision of the Moonsiff of Satkanea. 
Rammohun Sirdar, Appellant, (Defendant,) 
versus 

Mahomud Kanoo Sikdar and Sumeer Mahomud, Respondents, 

(Plaintiffs.) 

The plaintiff sued to recover the sum of 3/ rupees, 12 annas, 
improperly levied from him. It appeared that there was a balance 
of rent due from defendant, Sumeer Mahomud, for the year 1202 
M. S., in consequence of which his cattle were attached by the 
appellant. The plaintiff then became security for Sumeer Maho- 
mud, and engaged to pay the balance of rent, which was accord- 
ingly realized through him. The moonsiff released Sumeer 
Mahomud from all responsibility, and decreed against Rammohun 
Sirdar. It appeared that Sumeer Mahomud had sued the appel- 
lant for exacting excess rent, and obtained a decree on that point. 
The appeal was accepted on the 4th September last for the pur- 
pose of seeing the decree in that matter. 

It is evident from the papers that Kanoo Sikdar voluntarily 
became security for Sumeer Mahomud in the first instance, who 
is therefor responsible for the money which was realized from 
Kanoo Sikdar. Whatever claim therefore Kanoo Sikdar has, 
should be against Sumeer ^Mahomud,* and not against the 
appellant. The appeal therefore is decreed, and the order of 
the moonsiff amended in this point, and Sumeer Mahomud will 
pay to Kanoo Sikdar the amount claimed, as well as the costs in 
both courts. * 

* The J5th December 1846. 

j Present: W. J. H. MONEY, Additional Judge. 

* No. 104 of 18^. 

Appeal from the decision of the Moonsiff of Rungunea. 

Ramnarain and Anund Mohun, Appellants, (Defendants,) 

^ versus 

Bux AlU, Noor Bux, Mahomed Ameer and others, Respondents, 

" (Plaintiffs.) 

The plaintiffs sued to cancel a kistbundee, and recover rent 
improperly levied from them. Damages laid at 63 rupees, 4 annas. 

According to their statement it appeared that 2 doons, 10 canees 
of land in talook Fukeer Chand, turuff Muneeoochub, were in their 
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possession as etmamdars at a rent of 36 rupees Arcot, which they 
paid up to 1195 M. S. From 1196 to 1203 M. S,, in consequence 

S f an inundation^ 14 ranees of land were cut away, and the remain- 
er covered with sarm. Notwithstanding this fact, the talookdars 
still demanded rent for the years alluded to. They wished to 
resign their land, but the resignation was not accepted. In 1203 
M. S. their property was attached for the rent, 8 rupees cash 
realized, and a kistbundee taken for the remainder. The defen- 
dants denied the statement of the plaintiff, and remarked that if 
the land had been, as stated, cut away and deteriorated in 1196 
M. S., how did Mahomud Reza, the father of Noorbux, and Maho- 
mud Ameer, defendant, depose in the year 1199, that 2 doons and 
11 canees of land were in the possession of plaintiff and party, 
and made no sort of allusion to the land being cut away. 

From the report of the ameen, who was deputed to the spot by 
the moonsiff, the statement of the plaintiff was not in my opinion 
established. The appeal therefore was accepted on the 11th Sep- 
tember last, and notice issued to the respondents. The case was 
heard again this day, and no further proof has been adduced by 
the respondents. ^ 

It is clear from the deposition of Mahomud Reza in 1 199, before 
the deputy collector, which has been filed by the appellant, that 
there was no deterioratiq;n o^ land at that time, nor was any com-^ 
plaint urged regarding the land being cut away. The appeal there- 
fore is decreed, i|^nd the order of the lower court reversed, and re- 
spondents will pay the costs. . 

Thb 15th December 1846. 

Present; W. J. H. MONEY, Additional Judge. 

No. 149 of 1846. 

Appeal from the Moonsiff of Rungunea* 

Magun Dass, Appellant, (Defendant,) 
versus * 

Bocharam alias Bocha Joogee, Respondent, (Plaintiff.) 

The plaintiff sued to cancel an engagement which had been 
taken from him for the payment of rent. Damages laid at 15 
rupees. 

From the plaintiff^s statement it appeared that, on the 25th Jyte 
1 198 M. S.,^ he took two canees of land from Rajbullub Mahajun, 
in mouza Gujullea, pergunnah Rajnuggur, at a rent of six rupees 

S er annum, which he paid him up to 1204 M. S., and after his 
eath to his wife Oorna Poorna, and Musst. Koosoollea, wife of 
Ramlochun Mahajun. Notwithstanding this, Magun Dass, defen- 
dant, called him to his house and forcibly took from him an en- 
gagement for the payment of six rupees rent. The defendant 
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denied the plaintiff’s statement, and the appeal was accepted on 
the 23d October last, for the purpose of ascertidning what authority 
the appellant had to take the engagement in^uestion. The casu 
was heard this day, and as no authority has been produced, except 
a decree of the moonsiff, dated 28th February 1845, which relates 
to another casej the order of the lower court is confomed, and the 
appeal dismissed with costs. 

The 16x8 December 1846. 

Present: W. J. H, MONEY, Additional Judge. 

No. 168 of 1846. 

Appeal from the decision of the Moonsiff of Deeang. 

Eashenat, son of Gowreekant Surma, Appellant, (Defendant,) 

versus 

Dybokkee Nundun Chukurbuttee, Respondent, (Plaintiff.) 

The plaintiff complained 'against the defendant for blocking up 
a road whjch led to the plaintiff’s premises. The defendant denied 
the charge, but the moonsiff, being of opinion that the road was 
the joint property of the plaintiff and others, decreed in his favor. 
As the report of the ameei; was not in my opinion satisfactory, 
the appeal was accepted on the 16th*NoT?ember last, and another 
ameen deputed at the instance of both parties for the purpose of 
ascertaining whether the road had been blocked *up recently, or 
some years ago, and whether a^ ihconveipence was occasioned to 
the plaintiff in consequence, 'nie case was heard again this day, 
and from the evidence of one witness before the ameen it seems 
that the road , has been narrowed for about thirty years, and 
from the report Ilf the ameen himself no inconvenience appears, 
to have 'been occasioned to the plaintiff, nor the access to his pre- 
i^ses obstructed. Under these circumstances the appeal is decreed, 
and the order of the lower court reversed, and respondent will pay 
the costs. 

The 16th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 184 of 1846. 

Ajpealfrom the decision of the Moonsiff of Issapore. 
Mahomed Kkma and MusstAyshaBebee, Appellants, (Defendants,) 

versus 

Achbur Sing, Respondent, (Plwntiff.) 
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It appeared that the plaintiff had a 4-annas share in 3 doons, 8 
fences and 10 gund^s of land, in inouza Lellong, talook Panchoo 
Kudul, tiirulf Gunesham Kaloo, and the defendants were in balance 
to the amdunt of thirty rupees, besides interest, from the year 1 196 
to the year 1202 M. S. The defendants denied the balance, and 
produced receipts in support of their statement. The moonsiflf gave 
no credence to these documents, and decreed in favor of the plaintiff. 
The appeal was accepted on the 18th November last, and notice 
issued to the respondent. The case was heard this day, when the 
respondent positively denied the receipt, written upon the back of 
the dakhilas filed by the defendants. On a closer examination it is 
clear that the ink on the back is much fresher than that in the 
body of the dakhilas, and there is certainly reason for suspecting 
their authenticity. Under these circumstances the order of the 
lower court is confirmed, and the appeal dismissed with costs. 

• 

The 16th December 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 219 of 1846. 

Appeal from the decision of the Moonsiffiof Deeang, 

Ramjye Dutt, son of Teetaram Dutt, deceased. Appellant, 
(Defendant,) 

versus 

Ram Dass, son of Tupossea Ram Dass, Respondent, (Pluntiff.) 

The plaintiff sued to recover from the defendant 3j[ rupees, 
9 annas, principal and interest. It appeared that on the 7th A^hun 
1 197 M. S. the defendant borrowed from the plaintiff 14 rupees 
Sicca, and 2 rupees Arcot, which withinterest subsequently amount- 
ed to 33 rupees, 1 anna. In Kartik 1205 the plaintiff received 
1 rupee 8 annas interest, which left 31 rupees 9 annas due to him. 

The defendant acknowledged having borrowed 12 rupees Arcot 
with interest in 1 196, which was deducted from 37 rupees, 8 annas, 
due to him for the hire of a boat. The plaintiff filed a paper attest- 
ed by witnesses in which 14 rupees Sicca, and 2 rupees Arcot were 
stated to have been borrowed by the defendant, on which grounds 
the moonsiff decreed in his favor. The appeal was accepted on the 
19th November last, for the purpose of giving the appellant an op- 
portunity of proving his statement regarding the deduction made 
for the hire of a boat. The case was heard this day, and as no 
such proof has been adduced by the appellant, the order of the 
lower court is confirmed, and the appeal dismissed with costs. 
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The 19th Decembeh 1846. 

Present: W. J. H. M0NEY> Additional Judge- 
No. 71 of 1846- 

Ap^ealfrom the decision of the Moonsiff of Deemg. 

A^usst. Mooteoriiiessa) (Defendant^) Appellant^ 
versm 

Sheik Jynooddeen Subadar, (Plaintiff,) Respondent. 

The plaintiff sued to gain possession of 3 doons, 6 canees and 
18 gundahs of land. Damages laid at 106 rupees, 13 annas. 

It appeared from the plaintiff^s statement that, on the 3d Agluin 
1207 M. S., he bought by virtue of a deed from Ahmed Alii, the hus- 
band of the appellant, 3 doons, 6 canees and 18 gundahs of land 
lakheraje> in Chur Fureed, for 495 rupees, but could not gain pos- 
session. The appellant denied the plaintiff’s statement, and at- 
tempted to prove that her Iwisband, Alimud Alii, had previously 
transfen*ed this land to her by a deed of gift, dated the 20th Kar- 
tik 1207 . Besides the deed of transfer, which was duly attested, 
the plaintiff filed the»tiUe deeds connected with this land which he 
had received from the husband of the appellant. From a copy of 
a petition filed with the papers, it w^s (^parent that when the 
plaintiff wished ter have his name registered in. the collector's 
office for the land which he had purchased, the husband of tlic ap- 
pellant, on the 29th January 1846, acknowledged having sold the 
land in question to the plaintiff, and assented to the transfer of 
names. * » 

The appellant filed the deed of gift by virtue of which she claim- 
ed the land, but j|iur witnesses to this document declared that it 
had been drawn up' in March 1846, subsequent to the purchase 
made by the plaintiff, from which it was evident that the deed of 
gift filed by the appellant had been antedated. Upon these 
l^ounds the moonsiff decreed in plaintiffs favour. 

The appellant was dissatisfied with that decision, but as I quite 
concur in it, the order of the lower court is confirmed, and the ap- 
peal dismissed with costs. 
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The 12th December 1846. 

Present : HENRY SWETENHAM, Judsb. 

No. 67 of 1845. 

Appeal from the Principal Sadder Ameen ofDacca^ Mr. James Reily. 

Moulvee Abrfool Allee^ Appellant^ 
versus 

Meer Miiwazim Hossein, Respondent. 

Suit to recover the value of personal property^ rupees 792. 

Huyatunnessa Khanum was also a defendant in this suit. She 
was excluded by the principal sudder ameen, Mr. Reily, who 
decreed the amount against the appellant, 12th July 1845. 

The principal sudder ameen observt^s in his decree that Abdool 
Allee has appeared through a vakeel, but has not answered the 
claim, his silence was therefore taken as an‘ admission of the claim. 

Appellant states the other defendant, his jnother, answered, and 
therefore he did not answer — that his answer is the same as hers. 

The reasons assigned by^ the apj>ellant for not answering the 
claim are frivolous. He^as wilfully neglected to defend his suit in 
the lower court. * Confonnably therefore to Circular Order, dated 
the 12th March 1841, the appeal is dismissed with costs. 

The 17th December 1846. 

Present: HENRY SWETENHAM, Judge. 

No. 73 of 1845. 

Appeal from the decision of Mr, James Reily, Principal Sudder 
Ameen of Dacca, 

Kishen Chuud Shah and others, Appellajits, 
versus • 

Radhanath Race and others, Respondents. 

Suit for possession of mouza Kulasoor mootaluqa hissa six 
annas, pergunnah Khuleelabad, valued with mesne profits at rupees 
2709-7-19 gundas. 

The respondents, plaintiffs in the lower court obtained a decree 
on the 6th September #845. • 

The decision of the principal sudder ameen is reversed, and the 
property decreed to appellants, under mutual agreement of the 
parties recorded in the case ; the parties to bear their own costs 
respectively. 
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The 12th December 1846. 

Peesent: JAMES GRANT, Judge. 

No. 7 of 1844. 

Apjpeal from the decision of Moulvee Mahomed Khoorshed^ 
Principal Sudder Ameen, 

Atiuiul Gopal Das and Kishoree Dassee, (Plaintiffs,) Appellants, 

versus 

Kucluin Ali, (Defendant,) Respondent. 

Claim, possession of 5 beegahs, 11^ cottahs of lakheraj land, 
being part of 17 beegahs, sold by th% defendant’s father. The 
defendant pleads that only 13^ of 21 beegahs were sold. The 
principal sudder ameeii dismissed the case on the evidence for the 
defendant, supported by a document from Xhff collector’s office, 
regarding the said 21 beegahs, the non-speciheation of orchard or 
residence in either kawala” or kabo^eot,” file(\ by the plaintiffs, 
and the fact that the ewparte*^ summary decision in the plaintiffs’ 
favor by the collector was reversed by the same author! W in the 
year following. Plaintiffs state 4;hat the land is part of 1/ beegahs 
sold by the defendant’ gf father, by two kawalas,” the one for 
13^ beegahs duly registered, the other for 3| beegahs, but not 
registered ; that in 1242, they purchased this and other land from 
the person to whom it was sold by the defendant’s father, as per 
registered kawala” in which both the aforesaid kawalas” for 
13^ and 3^ beegahs are specified; that defendant in 1241, gave a 
kabooleot” for the land in dispute, and that they obtained a sum- 
mary decision against him’ for the rent of 1245. Now it is clear 
as above stated that the defendant’s fathei* had 21 beegahs, of 
which the defendant asserts only 13^ were sold, leaving 7i in his 
possession. The point for decision therefore is the authenticity 
of the •^kawala” for 3^ beegahs and kabooleot for 5 beegahs, 
ll^ cottahs. I consider both spurious for the following reasons. 
By the registered kawala” 13i out of 15 beegahs were sold, 
leaving only 1^, yet the other one purporting to be for the remain- 
der is for 3^ beegahs and not registered. The kabooleot” of 
1241, is said to have been made over to the plaintiffs when they 
purchased in 1242 ; and the first use made of it appears to have 
been in the exparte summary decree for the rent of 1245, in which 
a portion of the rent is said to have been previously paid, though 
the plaintiffs’ claim for the rent of the following year was disputed 
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the defendant and disallowed by the collector. In both the 
summary suits the plaintiffs allude to the land as in Rampore 
instead of Rubbypore, which could hardly have occurred had the 
kabooleot^^ (for land in the latter) been genuine. It is also 
most improbable that the defendant should have given a kaboo-; 
leot” in 1241, the year preceding the purchase by the plaintiffs, 
for land on which he and his father had lived for years, and tliat 
there should be no specification either in kabooleot’^ or kawala^^ 
of the land containing a dwelling and orchard. On the above 
grounds I dismiss the appeal with costs. 

The 16th December 1846. 

Present: JAMES GRANT, Judge. 

No. 286 of 1846. 

Appeal from the decision ofJRamnarain Rai^ Moonsiff of Puteer am, 

Gobind Chunder (Defendant,) Appellant, 
versus 

Gourinoney Befra, (Plaintiff,) Respondent. 

Claim, rupees 27-14-9, due on a bond for rupees 25, dated the 
2d of Bhadoon 1242« .One defendant, ‘‘ Juggernath,^^ acknowledges 
the debt, but Gobind Chunder charges him with being in league 
with the plaintiff, and asserts that he himself was on the above date 
at Dinagepore, where h^ witnessed a*bc)n9. The case was formerly 
decreed and remanded in appeal as Gobind Chunder^^ then filed 
copies of evidence and a bond in another case which so far bore 
out his assertions, though he ^ould give, no good reason for not 
having filed them in the moonsiff^s court. The moonsiffba^again 
decreed the case on the evidence for the plaintiff which is^lear 
and satisfactory,^ overruling the appellant’s plea of not having been 
at Put^eram on the date of the bond, as the evidence of his witness- 
es was contradictory, and his signature corresponded with ih^ 6n 
the bond. 1 am satisfied from the documents and evidence in this 
^ase, as well as the one above alluded to, No. 277 of "1846^ now 
pending in appeal, th^ the moonsiff’s decision is just, and 1 there^- 
fure dismiss the appeal with costs. , ^ ^ , 

The 17th December 1846. . 

Present: JAMES GRANT, Judge. > 

^ No. 277 of 1845. * 

Appeal frojn the decision of ^dkamolji^un Chowd^ree^ Moom^f of 

najairamptyre, 

Gourmohun and Kirpenatb, (Defendants,) Appellantj!i, 
verms 

Kiret Chund Baboo, (Plaintiff,) Respondent. 

IClaim, rupees 130-1-11^, due on a bond for rupees 100, dated 
the 2d Bhadoon 1242, and payable in 1243. Both defendants 
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deiiy the authenticity of the bond. Gourmohun states that frop 
1240 to 1243^ he was in another part of the country where he held 
land and received receipts for the rent of it, and*attributes his being 
included in this suit to his having given evidence in a case between 
the other defendant and the plaintiff. Kirpenath^^ pleads that he 
was a minor in 1242, and in another part of the country, learning 
to read and write, and urges that if payments as entered on the 
bond had actually been made by him they would have been in hia 
hand-writing. He attributes this claim against him to the plain- 
tiffs having been defeated in several cases which originated in an 
unjust demand made against him for 1244 to 1246, when he was 
the plaintiff’s putwaree. He states that having been kept in dur- 
ance for 11 days by a dependant of the plaintiff and mulcted of 
15 rupees, he complained in the foujdaree, when his opponent was 
fined 25 rupees, and he directed to sue in the civil court for the 15 
rupees, which he did and obtained a decree, while the plaintilTs 
suit against him for an asserted balance was dismissed. The 
moonsiff decreed the case on the evidence for the plaintiff to the 
bond, payments, and wish of the defendant, Kirpenath,’^ to give 
an instalment bond for the balance, overruling the documents and 
evidence for the defendants on the ground ojf ^sufficiency, rarity, 
and discrepancies. The non-production of the plaintiff’s khata- 
bye” he considers immaterial, the loan being said to have been a 
private one by the plaintiff and not by hH firm.* The fact that a 
decree was given J^jainst one of the witnesses to this bond for money 
borrowed at Puteeram on the day he is said to have attested this 
bond at Dinagepore, the moonsiff^ gets over by attributing it to a 
conspiracy between the Puteeram plaintiff, (an old woman,) and the 
defendants in this case. .The main prop of this opinion is that this 
case was instituted in June 1844, and the evidence of the said wit- 
ness taken in December following, while the Putneeram case^ against 
him was not instituted until March 1845. 1 do not concur with the 
moonsiff in respect to the evidence and documents for the defend- 
ants, which are as satisfactory as such things generally are, regard- 
ing age, employment, and residence some l^ years back. There is 
at all events nothing improbable in the assertions of the defendants, 
or in what they have brought in support of them : on the other 
hand there is not even the shadow of probability in favor of the 
plaintiff, who now declines to produce his ^^khatabye” on the pjea 
that the loan was a private one and not made by his firm, while in 
his petition against the moonsifi’s fonner decision honsuiting his 
claim he distinctly stated to the ^contrary. The plaiittiflPs reply 
is evasive, made up of denial md assertion without an attempt to 
account for Kirpenath’s” success in several cases against him, 
while he remained inactive regarding this bond. The decision of 
the moonsiff of Putneeram has been confirmeil in appeal, and I see 
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no reason whatever for suspecting the plaintiff in that case of 
having entered into a conspiracy with the defendants in this one. 
On the al)ove grounds^ I reverse the moonsiff’s decision and decree 
the appeal with costs. 

The 18th December 1846. 

Present: JAMES GRANT, Judge. 

No. 2 of 1846. 

Appeal from the decision of Moahee Mahomed Khoorshedy 
Principal Sudder Ameen. 

Syud Mahomed Bux, (Plaintiff,) Appellant, 
tersus 

Kirpomoye Dassey, guai-dian of Guntaserry and Narainee, 
minors, (Defendant,) Respondent. 

Tins suit was instituted to recover possession of 178 beegahs, 
8 cottahs, “jumma^^ rupees^ 89-3-2-2, with mesne profits, claimed 
by the defendant as 70 beegahs, 19 cottahs, istumrar jmnma’^ 
rupees 53-9-7- The defendant having been put in possession by 
a summary decree of t*he collector, the plaintiff’s suit for arrears of 
rent was dismissed. Tins |uit was nonsuited because the plain- 
tiff^s estate had .been sold, but was tem^nded for revision on the 
ground that it was nevertheless necessary to d&cide whether the 
plaintiff was entitled to rent previous to the sale of his estate at 
the rate demanded, or merely at the rate allowed by the defendant. 
The case has now been dismissed on the ground, that the plaintiff 
failed to prove the ^and liable to a variable jumma,^’ and that the 
defendant's ^^^istumraree pottah,” dated Bysack 1I30B. S., is sup- 
ported by sundry measurement papers obtained from the collec- 
tor’s office, and discharges for rent, including two by the plaintiff’s 
gomashta. 

I The pottah” of 1830, 1 do not consider genuine, as there is no 
signature on % and the seal does not bear the name of the Rmah 
by whom the “ istuiprar” is said to have been created. The i^er 
documents do not in any way prove that the land w'as held at a 
fixed jumma” for more than 12 years before the permanent set- 
tlement, and the ^plaintiff purchased the estjj^e at a sale for arrears 
of revSnue. I therefore do not concur in dismissing the plainiiff^s 
claim, but, before finally disposing o^ the case, is .neoesaary tp 
ascertain whatiquantity of limdi in the plaintiff’s estate was held by 
the defendant, and at what rates it t^iras assessed* The case » 
accordingly remanded for revision*^ 
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Tije 6th December 1846. 

Present: F. W. RUSSELL, Judge. 

No. 1 of 1845. 

CoUertor*s Appeal. 

Oodoy Chond Achargee and Persunno Chunder Acliurjec, 
(Defendants,) Appellants, 

versus 

Petamber Dhutt, (Putnee Talookdar,) (Plaintiff,) Respondent. 

Claim for the reversal of an order of the collector, and esta- 
blishing the fact that the land in dispute is lackeraj, rent free, laid 
at the sum of rupees one hundred and forty-five, annas thirteen. 

The plaintiff m his plaint sets fortl^ that the father of the de- 
fendants, Choorainonee Acharge, &c. by name Guddadhur Acharge, 
had instituted a suit under Act IV. of 1840, against the plaintiff, 
stating that he the plaintiff had disposscsaeiL him, Guddadhur 
Acharge, of two beegahs, three cottahs and a half of alleged lackeraj 
rent free land, and obtained possession sof the land aforesaid in dis- 
pute, under orders from the court of the sessions judge : but the land 
in dispute being three beegahs, nine cottahs and a quarter, not two 
beegahs, three cottahs and a half, as alleged by Guddadhur Acharge, 
and being situated witldn his talpok, Rungoopore Chu«k Chat- 
tackeea. Maul Khamar, the plaintiff, Petamber Dhutt, instituted a 
suit in the court of the collector, to establish the fact that the land 
aforesaid in dispute was maul rent paying land as formerly. 

The defendants, in their answer, state that the land aforesaid in 
dispute has been held lackeraj rent free by their ancestors through 
successive generations, from a time previous to the accession of the 
East India Company to the dewanny of Bengal, up to the present 
time ; that in the fysallah of a suit instituted by their father, 
(No. 382,) the land aforesaid now in dispute was ptoved to be 
lackeraj, rent free, the taidaud of which is among the official 
records in the office of the collector, and b^ars the number. 
No. 41,040, besides phoolbundee dhakhillahs ^ven by the former 
talookdar and the plmntiff ; the land aforesaid in dispute is stated 
to be rent fi%e : hence it is evident that the plaintiff instituted this 
suit merely to harass and annoy the defendants, iA cofttrayention 
of thA dhakhilas. 

T^ collector, on the 4th of March 1845, decreed the case on the 
grounds, that the defendants could not file any valid document, to 
prove thM the land aforesaid in dispute is lackeraj, rent free; the 
tft idaud alone, unsupported by any other valid documents, not 
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being considered sufficient evidence to establish the fact that th^ 
aforesaid land in dispute is lackeraj^ rent free : that the plaintiff 
clearly proved by the lowazimah napeis filed by him, and by the 
evidence of his witnesses, that the land aforesaid in dispute, is 
maul, rent paying. 

From a lysalla. No. 382, dated 22d of June 1834 A. D., the 
dakhillah for charges of phoolbundie of lakheraje laud, dated 
Aghuii 13th 1239 B. S., signed by Thakoordass Ghose, on behalf 
of Petamber Dutt, and a copy of a roobiikaree of the sessions 
judge, dated 9th December 1843 A. D., and the copy of the 
taidaud, No. 41,040, and a copy of the fysalla under ^gulation 
VIL of 1799 A. D., No. 1738, dated 25th of July 1836 A. D., 
and a roobukaree of Roy Radhagovind Shome Baboo, sudder 
ameen, dated 11th June 1836 A. D., filed by the defendants, as 
well as from the evidence of their several witnesses — that the land 
aforesaid in dispute, viz. the two beegahs, three cottahs and a half, 
was held in posses&ion as lakheraje by their, the defendants^ father 
Guddadhur Acharge, has been clearly and distinctly established 
and proved. The lowazimah papers filed by the plaintiff could 
easily have been fabricated and filed by a talookdar, who is even 
able to induce hv% own people to give evidence in his favor, 
hence I cannot give any credence or weight to them. I decree 
this appeal, and reverse the' decision pf tlje collector, dated the 4th 
of March 1845 A. D. The costs of both coiirtj are to be paid by 
the respondents. 

• • 

The 5th December 1846. • 

Present: F. W. RUSSELL, Judge. 

No. 2 of 1845. 

Collector's Appeal. 

Debnarain Roy, (Plaintiff,) Appellant, 

• versus 

Bhowanee Churn Bi^se, (Talookdar,) Gorachand Sein, (Gomashta,) 
Myrtonjoy Moozoomdar, and Nusseeram Sawunt, (Defendants,) 
R^pondents. 

THi|^dlaim was to obtain the reversal of an order of the collector, 
and for establishing that the land in dispute being lackeraji sent 
free, calculated at rupees one hundred and eight. 

The p)|lhtiff sets forth in Ids plaint that the three beegahs of 
laud^vithm the east plain of the village Nowparah, in Seetakhalee 
Chuck, are situated within the lackeraj, rent free lands enjoyed by 
him ; that he the plaintiff having quarrelled with the defendants, 
Nusseeram Sawunt and Bhowanee Churn Bose, they, the defen- 
dants, leagued together, got the defendant, Myrtonjoy Moozoomdar, 
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institute a suit under Act IV. of 1840 A. D.;, before the magis- 
trate of Howrah, purporting that the aforesaid land, four beegahs, 
seventeen cottahs, which in fact is three beegahs, was his father’s 
maul, rent paying land, and that the plaintiff had caused him to be 
dispossessed ; and he obtained an order from the magistrate to be 
put in possession of the aforesaid land : for the reversal of which 
order, and to establish, that the land aforesaid is lackeraj, rent free 
land, and also to obtain possession, the plaintiff instituted the suit 
in the court of the collector. 

The defendant, Bhowanee Churn Bose, states in his answer, that 
the land aforesaid in dispute is by measurement four beegahs, seven 
cottahs and three quarters, maul land, rent paying, which rent is 
duly realized. 

The defendant, Myrtonjoy Sawunt, in his answer states that he 
holds possession of the three beegahs (which by measurement is 
found to be four beegahs, seventeen cottahs and three quarters,) 
being the land aforesaid in dispute, and pays an ann\ial rent of ten 
rupees and four annas to the talookdar.* 

The collector, on the 18th of April 1845 A. D., dismissed the 
case on the grounds that the plaintiff could not produce any 
sunnud, nor char, nor any valid instrument «or documents to 
establish the fact that the land in dispute aforesaid, was rent fr.ee, 
lackeraj, that the taidaud jiled. by the plaintiff is of itself insuffi- 
cient, unsupported.by other valid evidence, tq prdve that the land 
aforesaid in dispute was lackeraj, rent free. 

The appellant being dissatisfied with the decree of the collector 
preferred this appeal, on the grounds that he had filed a cljar, dated 
10th of Bysack 1199 B. S., under the signature of a Mr. Brooke, 
as also another, dated 12th Joistee 1195, also a taidaud from the 
official records of the office of the collector, that he produced three 
Mntnesses who distinctly affirmed that the land aforesaid in dispute 
was lackeraj, consequently the assertion made by the collector in 
his fysallah that with the exception of the taidaud no other docu- 
ments had been filed by him, the plaintiff, must have been inad- 
vertently and erroneously made. • 

On examination of the char, dated the 10th of Bysack 1199 
B. S., filed by the plaintiff, there cannot be a doubt but that it is 
what it professes to be, an authentic and original document, and 
therefore valid, and from the copy of the taidaud. No. 16,803^, dated 
1209 B. S., filed by the plaintiff, together with the evidence of his 
several witnesses, it is distinctly established and proved, that the 
plaintiff had for a long period held possession, and enjoyed the land 
aforesaid in dispute as lackeraj, rent free : hence I am unable to 
confirm the decree of the collector, but I decree this appeal and 
reverse the decision of the collector, dated 28th April lM5 A. D* 
Costs of both courts to be paid by the respondents. 
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The 5th December 1846. 

Present: F. W. RUSSELL^ Judge. , 

No. 7 of 1844. 

CallectoT^H Appeal. 

Kasheenaut Sawuiit^ (Defendant^) Appellant^ 
versus 

Byednauth Biswas, (Plaintiff,) Respondent. 

This claim is on account of certain sheewutter^^ ^^mohothraii’^ 
lackeraj, (rent free) land, valued at two hundred and nine rupees, four 
annas. 

From the papers in this case it appears that the plaintiff, 
(respondent,) purchased in the year 1242 B. S., from one Kallee- 
pershad Roy, lot Nazeeram Nuzzurpore, and had his name regis- 
tered in the books of the collector’s oiBce, and holds possession of 
the same. The appellant having omitted to pay his rent for the land 
cultivated by him for the y^ars 1242 and 1243 B. S., the respon- 
dent, Bydeenauth Biswas, instituted a suit in the moonsiff’s court for 
those arrears of rent against the appellant, Kasheenauth Sawunt, 
who alleged that nine beegahs within the aforesaid land is rent free. 
On this the respondent filed a suit in the collector's court, to esta- 
blish the fact of the aforesidd land ir; dispute being maul, (rent pay- 
ing) land, laid ^t two hundred and ninety-nine /upees, four annas. 

The appellant in answer states that of the land given by 
Jus ancestors for religious purposes, lackeraj, dewutter, and mo- 
hatran, part is cultivated by himself, and part of it is let out in 
farm, and tliat he (the appellant) is in possession of the aforesaid 
land : that in the year 121 1 B. S., the deeds and papers regarding 
this property, the aforesaid land in question, were destroyed by 
fire, hig brother's house having been burnt down, that the respon- 
dent had falsely claimed the land as maul (rent paying) and filed 
a suit in the court of the moonsiff of Ooloobereea, under the provi- 
sions of Regplation V. of 1812, when from the evidence adduced 
by the appellant, thebmoonsiff dismissed the case, and decided that 
the land in dispute was rent free. The respondent subsequently 
again filed another suit, No. 135, in the moonsiiPs court, against the 
appellant for arrears of rent, which was likewise dismissed, and 
that oije of the ryots under the appellant, by name Moizooddeen, 
filed a suit, No. 166, against the respondent, for having taken by 
force a kubooleeaut from him, the aforesaid Moizooddeen, in the 
moonsiff'^ court, the moonsiff on the 14th of September 1840, 
decreed the case, &c. 

'Ihe officiating collector, Mr. D. J. Money, on the lOth of May 
1844 A. D., decreed the case, on the ground that the appellant 
could not prove that the aforesaid land in dispute was lackeraj, rent 
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free, for he did not file any sunnud from the proprietor of the land, 
nor any char nor sunnud from the officers of the resumption depart- 
ment^ on the part of the Government of Bengal; that iri the 
taidaud filed by the appellant, three tanks are stated to be situated 
within the land aforesaid in dispute, whereas there is not any tank 
within the aforesaid land, that the appellant’s answer is contrary to 
the kyfeeut, or the remarks embodied in the taidaud, that some of 
the appellant’s witnesses call the land in dispute by the name 
Nazirannuzzurpore, and some name it Nuzzurpore, consequently 
the objections offered by the appellant cannot be admitted, more- 
over the documents filed by the respondent ^rove the land afore- 
said in dispute to be maul, rent paying. 

The appellant, being dissatisfied with this decision passed by the 
collector, preferred this appeal on the grounds set forth in his peti- 
tion of appeal. 

1 consider the decision of the collector to be correct, and shall 
not therefore disturb it. The appeal is therefore dismissed with 
costs. 


The 5th December 1846. 

Present; F. W. RUSSELL, Judge. ^ 

. No. 9 of 1844. 

Collector's Appeal. ' 

Roop Chand K 0 I 005 (Defendant,) Appellant, 
versus 

Syud Ahmud, (Plaintifl,) 

Rammohun Paul, Ramdhon Paul, Bhowanee Churn Paul, Juggo- 
’ mohun Muddock, and Brijmohun Muddock, (Defendants,) 

Respondents. 

This claim was for the reversal of the^orders of the collector, 
and for the establishment that the land in dispute was lackeraj, 
calculated at one hundred and forty-four rupees. 

It appears that out of the aymah land belonging to the plaintiff, 
Syud Ahmud, in turruff Diggungo, pergunnah Boro, six and half 
beegahs are in possession of the appellant, Roop Chand Koloo, 
namely, five beegahs as rent free, and one and a half as maul, rent 
paying land, on which the plaintiff, Syud Ahmud, instituted a suit 
in the court of the collector under Regulation 11. of 1819 A. D., 
against the appellant, &c., for rupees one hundred and forty and four. 

The defendant, R am mohun Paul, in his answer states that the 
land in dispute is situated within the pergunnah Khosaulpore as 
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lakeraj, in the village Buddeepore, and was purchased by his ances- 
tors^ and which Rammohun Paul sold to Punchanund Muddock^ 
the father of Juggotnohun Muddock. 

The defendants, Juggomohun Muddock and Brijmohun Muddock, 
in their answer, state that the five beegahs aforesaid, together with 
five other beegahs of land purchased by them,^ making in all ten 
beegahs, had been sold by them to the father of the appellant, 
Ramdone Koloo, 

The defendant, Roop Chand Koloo, in his reply, states that his 
father had purchased the ten beegahs aforesaid of land, and is in 
possession of the sailie, and that the plaintift' has no ayniah right 
in it. 

The collector on the 17th of June 1844, decreed the case, on the 
grounds that the defendants could not produce any valid documents, 
which were worthy of credit, to prove the land aforesaid in dispute 
wvls rent free ; that the fussul char filed by them, under the signa- 
ture of Mr. Marriott, could not be proved agreeably to Regula- 
tion XIX. of 1/93, to have^any connexion with any taidaud, for 
no such taidaud could be found as being in the official records of 
the collector ; moreover the char in question does not appear to be 
an original and tru^ope; that in the sunnud, dated 1156 B. S., 
filed by the appellant, it is stated that Ramkunto Dhutt, talookdar, 
gave^)remutter land, now in^the year IJ^ B. S., there could not 
be an officer called^ talookdar/^ for tliere was not then a division 
or portion of land called a talook^^ there is therefore every reason 
to suspect the document in question is a fabricated or forged one. 

From tbe documents filed by tl^e plaintiff, and from the evidence 
of his witndisses, and the lawazima’^ papers, it is proved that the 
land in dispute is the aymah land of the plaintiff, and the rent is 
annually realized from it. 

The appellant being dissatisfied with the above decision prefer- 
red this appeal, on the grounds, that the collector had not instituted 
any investigation or enquiry on the point as to within which pur- 
gunfaah the land aforesaid in dispute is situated ; that from the evi- 
dence of his witnesses, <^d the document filed by him, the aforesaid 
land in dispute was proved to be rent free ; that the lawazima pa- 
pers filed by the respondent, Syud Ahmud, are not legally authenti- 
cated, yet notwithstanding all these proofs the collector had unjustly 
decided the case against him* 

The documents filed by the appellant clearly appear to have 
been recently written on old paper, and the evidence of his wit- 
nesses is not worthy of credit. Under these circumstances, and 
from the reaions stated in the decree and fysalla of the collector, I 
see just ground to interfere or disturb that decision, dated 
June 17th 1B44 A. D., therefore I dismiss this appeal with costa 
of this court ; and confirm the decision passed by the collector. 
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The 5th December 1846. 

Present ; F. W. RUSSELL, Judge. 

No. 10 of 1844. 

Collector's AppeaL 

^ Muddun Mohun Khan, (Defendant,) Appellant, 
versus 

Muddoosoodun Lushkur, (Plaintiff,) Respondent. 

Claim for the reversal of an order of the collector, and for the 
establishment of the fact of the land in dispute being maul, (rent 
paying,) calculated at rupees seven hundred and ninety-four, annas 
nine, gundahs nineteen. 

The plaintiff* instituted a suit in the court of the collector, pray- 
ing that the three beegahs of land in the village named Mukhoo- 
wah, and eight beegahs, sixteen cottas, and ten chittacks and a half, 
in the village named Gwoahbeerea, making in all eleven beegahs, 
sixteen cottahs, and ten chattacks and a half of lackeraj rent-free 
and bremutter land, which he had purchased from Bholanauth 
Chukerbutty and others, might be established as lackeraj, rent- 
free land, and also for mesne profits. • • * 

The defendant in his answer states that the land in dispiifce is 
ten beegahs and a half of miuil land, tfnd that the land aforesaid is 
situated within tj.look Podhra which is his property, and the rent 
of which maul land is duly realized. 

The collector decreed the ca^eon the 24th of July 1844 A. D., 
on the ground, that from the dfeds of sale and from.the copy of 
the report of the ameen in the case, No. 222, before the moonsiff, 
filed by the plaintiff, it is clearly established that the land (belong- 
ing to the plaintiff) aforesaid within the villages Mukhoowah and 
Gwoahbeerea, is luckeraj, rent-free land : that from the original 
^^char,^^ bearing the signature of Mr. Marriott, and from the evi- 
dence of the witnesses for the plaintiff, it is also established, that 
the ancestors of the vender held the land aforesavi in dispute as 
lackeraj, rent-free, previous to the accession of the East India 
Company to the dewanee of Bengal; that the defendant could 
not produce any documentary evidence such as chittahs, and the 
lawazimah papers, to establish his statement, that the land afore- 
said in dispute, was maul, rent paying; and that the land aforesaid 
ki dispute, was situated within the talook, called Podhra, belonging 
to the defendant. 

The appellant, being dissatisfied with the decree of tbe collector, 
preferred this appeal, on the ground that he, the appellant, had 
purchased at a public auction the zeemeendary of the individual, 
alleged to have sold the land in dispute to the plaintiff, and there- 
fore in order fraudulently to retain the maul land aforesaid in dis- 
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piite^ as lackeraj, rent-free, the individual vender in question 
leagued with th^ plaintiff^ and induced him to file the petitionsji 
documents, &c. to prove that the land was lackeraj, but he, the 
plaintiff, omitted to file the taidaud to prove that the land aforesaid 
in dispute is lackeraj, rent-free : that the collector had not, as laid 
down in Section 17^ Regulation IV. 1793 A. D., instituted orraused 
to have instituted a local enquiry to the fact whether tnl land 
aforesaid in dispute was situated within the villages Mukhoowah 
and Gwoahbeerea, or not. 

On the perusal of all the documents and papers of this case, and 
the char filed by the plaintiff, and from the evidence of the witnesses 
for the plaintiff, I can see no valid reason to disturb the decree of 
the collector, dated 24th of July 1844 A. D., for it is a just and 
sound decision ; therefore I dismiss this appeal with the costs of 
this court, and confirm the decree of the collector, dated July the 
24th 1844 A. D. 

« 

The 5th December 1846. 

Present; F. W. RUSSELL, Judge. 

No, 39 of 1845. 

• • 

Principal Sudder Ameen*s Appca\. 

Aruffa Beebee, (Plaiptiff,) Appellant, 

VfffSUS 

Casseenath Ghose, Doorgachurn Dhutt, Bujnah Beebee, Sullee- 
mah Beebee, Nusseehuth Beebee, Sukeena Beebee, Kcefyut 
Beebee, Tunzeel Ahmud, Buxoo Beebee, and Hosseina Beebee, 
(Defendants,) Respondents. 

jThis cldm yas for the reversal of a sale, and for possession ci a 
two annas, three spnidi^is, and two krants share of aymah khrraj 
(rent paying) and lackeraj (rent free) land, calculated at rupees 
one thousand four hundred and forty-one, five annas, eleven gon- 
dahs, and one korah. 

The papers of the original suit and of this appeal shew that the 
plaintiiPsued for the reversal of a sale, and for possession of a two 
annas, three gundahs, and two krants share of the aynudi kberaj 
and lackeraj land, left her father Hujjutoollah ; and her bro- 
thers, She&h Hadee and Sheikh Rubbee-ool-Hussein, deceased, 
as^r right by “Furrahez." 

Tlie defendant, Kasheenath Ghose, in his answer states, that tite 
property in dispute belongs to Sukeenah Beebee, the wife of 
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Hiijjutoollah; given by him as dower in her marriage contract^ and 
that the property aforesaid was sold in a case of execution of 
decree, No. 308, in his, Kasheenath Ghose^s, favor. 

The defendant, Doorgachurn Dhutt, in his answer states, that he 
had purchased at the above mentioned sale under the decree. No. 
308 aforsaid, one hundred and one beegahs of lacketaj, (rent free) 
land, id mouzahs Kotah, &c., and which land was, according to 
Regulation IL of 1819, resumed by the Government of Bengal, 
with whom he, the defendant, Doorgachurn Dhutt, settled to con- 
tinue in perpetual possession. 

The additional principal sudder ameen, Moulvee Mraooddeen 
Sufdar, dismissed this case on the 23d of September 1^5, on the 
ground set forth in his fysullah or decree. 

The appellant, being dissatisfied with the decision aforesaid of the 
additional principal sudder ameen, preferred this appeal, for the 
reasons set forth in her petition of appeal. 

It is perfectly clear that the additional principal sudder ameen, 
Moulvee Mynooddeen Sufdar, ought cejtainly to have had distinctly 
proved before him the two following facts, asserted to be such by 
the respondent, Kasheenath Ghose, namely, first, whether Sukeena 
Beebee got the property in dispute by dowjy/rom «Hiijjutoollah, 
and secondly, whether she was in possession of the share aforesaid 
prior to the sale under the decree, N». 308, under her maiflage 
contract. Moreover the*plauitifF, Arrefah Beebee, states in her 
plaint, that at the* time of the death of her father (Hujjutoollah) 
she was a minor and under age.^ The additional principal sudder 
ameen, Mouivi Mynooddeen Sufdar^ ought to have clearly ascertained 
that fact, and to have had proved before him, how long a pe- 
riod had passed, after that she, the plaintifi*, Arreefah Beebee, 
had attained her majority, it was that she had instituted this 
suit. As the additional principal sudder ameen, Moulvee Myn- 
ooddeen Sufdar, had not noticed all these important * points, 
his decision is incomplete and imperfect, therefore, I decree this 
appeal, and reverse the decision of the additional principal sudder 
ameen, Mouivi Mynooddeen Sufdar, dated the 23d of September 
1845 A. D., and order that the case be remanded for re-tri^ to the 
present additional principal sudder ameen, Mouivi Syud Oosmaun 
Ali, with instructions, that the case be restored to its original 
number on his file, and having called for the proof on the points 
asserted by the respondent, Kasseenauth Ghose, and ascertained 
the* age, &c., of the minor, and the period at which the plaintiff, 
Arreefah Beebee, instituted the suit after she had attained her 
majority, and then decide the case to the best of his judgment. 
Each party are respectively to pay their costs for the present, and 
ultimately the losing partjr are to pay them. 

The value of the stamp in the petition of appeal is to be refund* 
cd to the appellant. 
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The Uth Decemher 1846. 

Present: F. W. RUSSELL, Judge. 

No. 16 of 1846. 

Principal Sudder Ameen^s Appeal. 

Bhojhurree Roy, Pauper, (Plaintiff,) Appellant, 
verms 

Peereetram Roy, Ramsoonder Roy by his son Jadoo Rby, Ram- 
chand Roy, ana Thakoordass Kamar, (Defendants), Respondents. 

This claim is for lackeraj land and tank, and for possession of 
them, and for loss, calculated at rupees one thousand, nine hundred 
and eighty-nine. 

This case having this day been brought forward it appears from 
the papers that the principal sudder aineen dismissed this case 
according to Act XXIX. of 1841, before six weeks had expired, 
therefore the decision is irregular and illegal. Hence 1 decree the 
appeal and reverse the decrej of the principal sudder ameen, James 
Reily, Esq., dated 5th May 1846, and this case must be returned 
to the principal sudder amcen for re-trial, with orders to replace it 
in its original»numljjer,on his file, and, having received the neces- 
sar^vidence from the appellant, to re-try the suit and decide it 
acc^ing to the best of hia judgment. Costs to be paid by the 
parties respectively for the present, and ultimately by the losing 
party. 

• ^ The 17th December 4846. 

Present: F. W. RUSSELL, Judge. 

No. 15 of 1841. 

Special Appeal, 

Oomachurn Chuckerbuttee, (Plaintiff,) Appellant, 

, versus 

bhobosoondeeree DeJ^ea, Osheneekoomar Mookerjee, Hunee- 
narain Chuckerbuttee, Bishonauth Paul, Ouggon Chuckerbuttee, 
Ramshunkar Chuckerbuttee, Ramdhon Chuckerbuttee, Radha- 
monee Bebeea, Soorujmonee Debeea, Kunnye Sircar, Hurree- 
dyal Sing, Ramdoss Sheeromonee, , Goverdhun Mullick, Nobbo 
Kaf, and Suddanund Dass, (Defendants,) Respondents. 

This suit was for the reversd of a sale, and laid at Company's 
rupees two hundred and Binety-nine, annas twelve. 

On the perusal iff the records of this case, it appears that the 
a]|>ellant^8 father, Tarrachum Chuckerbuttee, had a share of one 
anna of the property left by his ancestors in His possession, and 
his brother Eamjeewun Chuokerbuttee, having no issue, left his 
one anna share to his brother Tarrachand Chuckerbuttee, the 
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father of the appellant, who subsequently built a house, dug a 
tank, and purchased otixet rent free and rent paying maul lands. 
On his (viz. Tarrachand Chuckerbuttee^s) death, his son Ooma* 
churn Chuckerbuttee, the appellant, inherited the aforesaid pro- 
perty. 

The respondent, Bhobosoonderee Debeea, having obtained a 
decree against one Hurreenarain Chuckerbuttee, attached the pro- 
perty belonging to the appellant, believing the same to be the 
property of the aforesaid Hurreenarain Chuckerbuttee ; and the 
appellant states that notwithstanding his just claim to the pro- 
perty aforesaid, it was most illegally sold, and therefore he, the 
appellant, prays for the reversal of the sale. 

The respondent, Bhobosoonderee Debeea, in her answer denies 
the plaintiff to have any right in the property aforesaid, and 
repeats that it is the property of Hurreenarain Chuckerbuttee. 

The late sudder ameen, Hurruchunder Ghose, decreed the case 
ill favor of the plaintiff, Oomachurn Chuckerbuttee, on the 9th 
August 1839, which decision was amended by the late principal 
sudder ameen, Syud Ahmud Khan, on the 23d of December 1840, 
on the grounds that the deed of gift executed b]g Ramjeewun 
Chuckerbuttee had not been written on stamped paper ; nor had 
it been properly witnessed: as well as, that some of the docuiu^ts 
filed in the case by the appellant appe&red suspicious. 

Mr. Cunliffe, t)\e officiating judge, confirmjed the decision of the 
principal sudder ameen on the 26th March 1844, on a special 
appeal. No. 15. • 

The appellant, being dissatisfied«with the decision of tjxe officiat- 
ing judge, Mr. Cunliffe, presented a petition, dated 12th June 1844, 
praying for a review of judgment, filing at the same time as a new 
document, an opinion of the Hindoo law officer of the Court of the 
Sudder Dewanny Adawlut, and a copy of the application of Pro- 
rosmonee Debeea, (plaintiff^s mother,) which he, the plaintiff, had 
not been previously able to discover, shewing that the late Tarra- 
chand Chuckerbuttee, (the father of the plaintiff,) wa&the talookdar 
of Chandbattee previous to the phriod on which the respondent, 
Bhobosoonderee, obtained the decree in the court of the sudder 
ameen for six beegahs of sallee^^ land and fifteen cottahs of 
maul rent paying dhoba, which had been in the ppssession of 
Ramkunye Nyabaggees as lackeraj, and he instituted a suit under 
Regulation II. of 1819, against the aforesaid Ramkunye Nyar 
baggees, on the trial of which suit it was decided that the land 
aforesaid was truly lackeraj, and he the aforesaid Tarrachand 
Chuckerbuttee, the plaintiff^s father, purchased the aforesaid 
lackeraj land and other lands to the extent of twelve beegahs and 
a half in the name of his (Tarrachand Chuckerbuttee^s) wife, 
whose name was Prorosmonee Debeea, the mother of the plaintiff, 
from the aforesaid Ramkunye Nyabaggees and his son Uamdoss 
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Seromonee, on the 11th Maug 1229 B. S.^ from which period 
Tarrachand Chuckerbuttee aforesaid oontinned in possession of 
the aforesaid lands. Kadembennee states she had purchased 
the talook Chandbattee from the petitioner’s mother, Porosomonee 
Debea, who complained gainst Kadembennee on the 9th of Chyt 
1239 B. 8., for the value of the crop (on six beegahs of land) 
forcibly taken away by her, Kadembennee : the latter on making 
oyer the said crop to the former, the case was, on the 23d of 
April 1843 A. D., struck off the file. The right of the mother, 
Porosomonee Debee, of the plaintiff Oomachum Chuckerbuttee, 
wa^ clearly and satisfactorily proved to the six be<^ahs of the 
aforesaid lackeraj land in dispute. 

On the perusal and examination of the records in this case, 
there appeared several reasons for submitting it to the superior 
court with a recommendation for a review of judgment. The rea- 
sons are as follows: — 

1st. — ^The principal sudder ameen, Molvi Syud Ahmed Khan, 
and. the officiating judge, TMr. Cunliffe, were both of opinion, 
that the aforesaid six beegahs of lackeraj land ought to be sold as 
being the property of Hurreenarmn Chuckerbuttee; that the judge 
and principal sudder ameen doubted the validity of the deed of 
sa^ibr the six beegahs of the Bailee and other lands to the extent 
of twelve beegahs and a half, purchased from Ramkanye Nyabw- 
gees and his son Ranldoss Seromonee, on the 1 fth of Maug 12^ 
B. S., in the name of the mother of the plaintiff, Oomachum 
Chuckerbuttee, Porosomonee Debra, prevmus to the execution of 
the decre^ obtained iff Bhoboloonderee Debea. But as Bhobo- 
soonderee Debea haa not filed any document nor produced any 
evidence to establish the right and interest of Hurreenarain 
Chuckerbuttee to the six be^ahs of land, ordered to be sold by 
the judge, Mr. Cunliffe, it does not ^pear clear how the land 
aforesaid could be leg^y sold. It also appears from the papers 
jof the ^'mozhahunee nuthee,’^ that the plaintiff, Oomachum 
Chuckerbuttee, had, on the 4th Joyst 1243 B. 8., put m his claim 
to the aforesaid six beegahs at the time it was ordered to be sold 
in execution of Bhobosoonderee Debea’s decree; from the copy of 
the petition filed by Porosomonee Debea, the mother of the plun- 
tiff, Oomachum .(^uckerbuttee, on the 9th Choyt 1239.^8., 
whi(^ ought to be considered a new deed, it is clearly shewn that 
Porosomonee Debea, the plaintiff’s piother,* had purchased the 
aforesmd six be^^hs. of lan4 in her own lume; moreover, it also 
appeatiB, that, previous to the presentation of the petition filed hy 
me plUmtiff on the 4tii of Joist 1243 B. 8., setting forth his chum 
to the aforesaid land whep ordered to be solid, -th^ tiie aforesmd 
six beegahs Of 14nd vm in the possession of Porosomonee, Debra, 
the mother of the plaintiff, hence, it cannot reasonably be sup- 
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posed that the deed of sale or could have been a fabricated 
document, because^ previous to the presentation of the claim by 
the plaintiff on the 4th of Joist 1243 B. S., and the petition which 
was filed by Poroaomonee Debea, the mother of the plaintiff, on 
the 9th of Choyt 1239 B. S., it appears that Porospmonee Debea 
had then purchased the six beegahs of land aforesaid in her own 
name. 

2dly.— *The decrees of the judge, Mr.’Cunliffe, and of the prin- 
cipal sudder ameen, Syud Ahmed Khan, confirming the sale of the 
pooja battee, exclusive of the one anna and a half as the share of 
the plaintiff, are directly in contravention of the exposition of the 
law as laid down by the Hindoo law officer of the Court of the 
Sudder Dewanny Adawlut, who declares that such property cannot 
legally be sold to defray the debts of any individual. 

3dly — ^The plaintiff proves that his uncle, Ramjeewun Chuck- 
erbuttee, died without issue, and bequeathed his, Ramjeewun 
Chuckerbuttee^s, one anna share to his brother Tarracband Chuck- 
erbuttee, the father of Oomachurn fthuckerbuttee, the plaintiff, 
and notwithstanding the principal sudder ameen, Syud Ahmed 
Khan, had rejected the deed of gift as invalid, jret he declares one 
half anna share to be the property of Hurreeriarain ChuckerbutJ;pe,- 
and the other half anna share to be tlie property of the pl^ffhtiff, 
Oomachurn ChuckerbuCtee,* and confirmed thft sale of the half 
anna share of Hufreenarain Chuckerbuttee. ' From the documents 
and papers of the case, it appears, that the plaintiff'^s father^ had 
three brothers, one of wjiom, Riamieewun Chuckerbuttee,. had died 
without issue, hence his share, according t<|||be Hindoo law, must 
go to the living brother. It is also proved oy the evidence of two 
of the witnesses for the plaintiff, that at the time of the death of 
Ramjeewun Chuckerbuttee, his brother Tarrachand Chuckerbuttee 
was the sole survivor of all the brothers, therefore the share of 
Ramjeewun Chuckerbuttee could not go to the nephew, Hurree- 
narain Chuckerbuttee, while Tarrachand Chuckerbuttee was alive. 

The Superior Court were pleased to authorize review of judg- 
ment in the letter from their register, dated May 1, 1845, 
No. 702. 

The case came on for rehearing on the 17th of December 1846, 
when all the papers were perused, and the wakeels heard. From the 
foregoing evidence, and the reasons given for the review of judg- 
ment, I decree thfe appeal and confirm the decree of the sudder 
ameen, Roy Hurruchunder Ghose, dated 9th August 1^9 A. D., 
and reverse the decision of the principal sudder ameen, Syud 
Ahmed Khan, dated 23d December 1840 A. D. 

All costs of all courts to be paid by the respondent, Bhobosoon- 
deree Debea. 
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Tbb 18th DecbMbbr 1846. 

Present J F. W. RUSSELL, Judge. 

No. 1 of 1845. 

Special Appeal, 

Muddoosoodun Mooketjea and Issanchahder Mookeijsa, 
(Plaintiffs,) Appellants, 
verepe 

Gopaul Doss Mooketjea, BhoobUnmohun Mooketjea, Rakhaul 

Doss Mookerjea, and Keenaram Bundohpadhia, (Defendants,) 

Respondents. 

This suit was for the possession of a lackerflj tank, with mesne 
profits, laid at Company’s rupees two hundred find sixty. 

On the examination and perusal of th^papenfand documents in 
this case, it appears that the father of Gopaul Doss Mooketjea, by 
name Juggutcfaiinder Mookerjea, instituted two suits, one under 
Regulation XLIX. of 179^ A. D., and one under Regfflation VI. 
of 1813 A. D., against Gooroopersaud Mookerjea, the father of the 
plaintiffs, for the possession of a tank on rent free lackeraj land. 
Although he* lost both these suits, his sons, (the respondents,) 
'fot^ly took fiway the fish out from the tank, to prevent which, 
tfae^aintilfs, Moodoosoodun Mookerjea, .&c., instituted a suit for 
the possession of* the aforesaid tank, and obtmnfd a decree in the 
Budder ameen’s CQurtlf' Gopaul Doss Mookerjea, &c., being dissa- 
tisfied with that decree, appealed tbe case, which was subsequently 
transferred to the court of the principal sadder ameen, Baboo Roy 
Radh^vmd Shome0who reversed the decision of the sndder 
ameen. 

The jplidntiffs then preferred a special appeal to the officiating 
judge, bfr. R. E. Cunliffe, who rejected the petitioni. 

The plaintiffs on this tendered a petition, praying a review of 
judgment, which was presented in due form on the 27th April 
1844 A. D., ^hich petition was written on a stampt paper of 
the value of sixteen The plaintiffs, Modoosoodun Mookeiv 

jefi, &c., state in thefr petition that the ancestor of Gdpanl Doss 
Mookerjea had admitted to the father of the plaintiffs, MooOosoOdfm 
Mookerjea, &o., bjr name*R|tminder Mookeljea, thab' tHe afifresaid 
tank djd not bel6ng to i them, 1)ut to the aforesaid Ramindet 
Mookerjea, and they gave a **lfidavee Ucrar," to tiiat effOct, 
dated 25rii Jqystee 1174 B. 8., u^hich doeumfint was dt^ filed in 
tbesnit l^rituted under Ri^lation YI. of 1818 A. D., and at 
the time Ihe case wm dismissed, which happened on tike 9th 
Msidi 1820 A. D., it was Ordered that the tank aloresmd in dis- 
pute was to remun in the possession of Raminder Mookerjea, and 
permission was given in the same order to Ju^tchonder Moraer- 
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jea, the father of Qopaul Doss Mooketjiea^ to institute an 
original suit^ should he^ the aforesaid Juggiitchimder Mookerjea^ 
see fit to do so. 

The plaintiffs further state that they were in possession of the 
aforesaid tank from the 9th of March 1820 A. D. to 1839 A. D., 
a period exceeding twelve year^;, when on being dispossessei^ of it, 
he instituted a suit to regain possession, together with damages 
for the loss of the fish, and that according to Section 14, Regula- 
tion III. of 1793 A. D., and CJonstruction No. 813, the claim of 
the respondents, Qopaul Doss Mookerjea, &o., cannot be admitted 
into court. 

The papers shew that the principal sudder ameen, Baboo Roy 
l^dhagovind Shome^ reversed the decision of the sudder ameen. 
There is also a fysalla in a case. No. 3630, decided by the register, 
regarding the very identical tank aforesaid, on the 19th» June 
1 A. D«, filed by the respondents, in which no mention is made 
regarding the aforesaid tank, except that five cottahs of ground on 
the border of the aforesaid tank, were claimed by Goorooper- 
saud Mookerjea, who obtained a decree for two cottahs only ; 
that the father of the respondents instituted a suit under Regula- 
tion XLIX. of 1793 A. D., against Ram|n^er Mookerjea, the 
father of the plaintiffs, for the possession of this identical t^nk ^0];e-^ 
said, which suit was dismissed on the 29th of December 1804m' D. 
The same person then instituted another suit under Regulation VL 
of 181 3 A. D., which suit was also struck off the It is therefore 

evident that the ancestors of the respondents were not in posses**' 
sion of the tank aforesaid^ for if they had possession of it, they 
would not have, so frequently, had recourse^ Jegal meksures, ber 
sides which, from the time the suit of 1813 A. D., was struck off 
the file, the father of the respondents did not institute any ori- 
ginal suit, consequently it is clear that the plaintiffs were in undis- 
puted possession of the aforesaid tank for upwards of twelve 
years. 

Under the above mentioned circumstances 09 the 27th April 
1844 A. D., the authority of the Superior Cqurt was 'solicited for a 
review of the judgment passed by Mr. R, S* Cunliffe on the 20th 
May 1843 A. D., and the Court of Dewanny Adawlut 

ordered a review of judgment in tiieirjetter dated February I4th 
1846 A. D., No. 336. ^ . ^ 

Having attentively perused and examined all the papers and do- 
cuments and heard the arguments of the wakeels in this appeal, I 
decree the special appeal, and reverse the decision of the prind^ 
pal sudder ameen, J^boo Roy Radhi^ovind Shome, dated 19th 
August 11^ D., and confirm the decision of the sudder ameen, 

Roy Hurruchunder Ghoae, dated 2d December 1840 A. D« Costs 
of all the courts to be paid by the respondents. 
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The 2o December 1846. ' 

Present: E. BBNTALL, Judge'. 

' No. 25 of 1846. “ ' 

Appeal from Muftee Lutf If ossain, first Principal Sadder Ameen 
’ o/Jessore. / 

Ram Chunder Ray, (Plaitiftfif,) 'Appellant, 

, versus 

Hureenanaip Sirkar, (Defendant,) Respondent. 

This was a suit/of the amount' of a bond for rupees ,260,, with 
interest due oh it.^ The |)ond is dated 18th Sawun 1247, ap- 
pears to have been given to the plaintiff’s brother, (who is dead,) 
as well as to^ t^e lilaintiff. The principal sudder ameen was of 
opinion that it was a fictitious suit, got up in ordto to be brought 
forward as prdof that the plaintiff is the heir of his brother, and 
accordingly he dismissed the case. 

The bond is legtd, and is proved by the evidence o’^itnesses, to 
which no objection was made, for the suit was hot defended. And^ 
although it is possible that the will of the brother, wfiich hafefcehn" 
produced, may not be valid ; ‘yet untif it may be disputed, it may 
be acted on, even if it were necessary for this* action that it should 
be produced. " 

Before the principal sudder afneen no one appeared to object to 
the will of the brother, alid although his wife has now. come for- 
ward'to assert her claim, yet the holder of the bond had a right to 
realize the sum due oiftit..' I reverse the decision of the principal 
sudder ameen, and., give the appellant a decree according to his 
pliunt, with costs, ot both suits. 

j The 3d December 1846. 

^ Present: E. BENTALL, Judge. 

'• No. 506 of 184i ; V 

Appeal from Moulvie Syud Ahmud^ f^sin^rade Moonsiff of 

Kashenath Nai, Suddanund Ifei,’ ^uroOppehupdlS' Nai, Neelmonee 
Nai, Ramjy Nhi, and Monee |)ossea, heir of Gungaram Nai, 
(Defendants,) A]^dl4ntf, 

, versus '''■*' , * 

Chundee Churn Shah mid Gopenyth Shah^(Plaintiffs,) 
Respondents.' 

The ^fe ndants, orthose to whom they have succeeded, had mort- 
gaged jR gatee juma, situated in i^uguttee Nurundurpore, b per- 
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gunnah Kaliskalee, paying rent rupees 23-5-2, to one Juiiuinjy. 
They are said also to have sold the same property to the plaintiffs. 
Accordingly Junumjy and these plaintiffs brought actions before 
the moonsiff, the one to foreclose the mortgage, and the other to 
get possession, according to the deed of sale. The moonsiff de- 
clared the deed of sale good, and gave a decree for possession in 
consequence of it, and dismissed the suit for foreclosing the mort- 
gage. Both suits were appealed, and disposed of by the principal 
sudder ameen, who declared the mortgage bond goocl, and, as it 
had a date previous to the date of the sale, he ordered possession 
to be given to the holder of the mortgage bond, and he dismissed 
the other suit because a decree could not be executed^ if it were 
in favor of thil plaintiff : he expressed" some doubts, whether the 
deed of sale were good, but said there could be no objection to the 
holder’s bringing an action to recover the amount of money which 
he had paid for the property according to the deed of sale. 

This suit has accordingly been broug||t to recover the amount 
paid, viz, 60 rupees, with interest, and the moonsiff, being of the 
same opinion as he was before reg)ecting the sale having been 
made in goo^ faith, gave the plaintiffs a decree. 

I see no reason 40 differ in opinion from the moonsiff rcs- 
"^pwjtipg the deed of sale which is legal and proved, and owing to 
the attempts of the plaintifffe to coUsct i;cnt, I think it was a bona 
fide docurhent. The mortgage bond has been declared good, and it 
is beyond my priEwiilCe to pass any opinion on it, which being the 
case I cannot find that the parties on whom the notice of foreclos- 
ing the1)ond was served gave %ny intimaftion of the circumstance 
to those to whom they had sold the property; moreover I believe 
that when they sold the property they did not give the infor- 
mation that it had been mortgaged to another. It is therefore 
just that they should be made to return the mfoney, and I confirm 
the decision of the moonsiff. The appellants will pay the costs of 
the appeal. 

Tmef^RD December 1^^. 

E. BENTALL, Judge. 

, * 7^0. 344 o|, 1846. , / 

Appeal from the decision of Baboo RatBianpih Ckutmjea, Moonsijf^f 

ComercoUy* 

Muzlier Alee^ (Plaintiff,) Appellant^ 
verssta 

Ranee Taramonee and others, (Defendants, R^ppndents. 

This was an action instituted on the 9th Jannarv 184S, to try 
the merits of a decieioii under Regulation VII. of 1799, pRsaed on 
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the 14th July 1843. The moonsiff dismissed the suit as it had 
not been instituted within 12 months from the date of the sum- 
mary decision. It is stated in appeal that the suit was instituted 
within 12 months from the date of the receipt of a copy of the 
summaiy decision^ but I have made a reference to the deputy 
collector of Pubna, who has reported that the copy might have 
been received at any time by making application for it. The de- 
cree is only for rupees 7-12 annas^ was written on plain paper^ and 
might have been had by making an application in the usual way to 
the officer of the court of the collector whose duty it is to attend 
to such matters. I see no reason for calling on the defendants to 
respond to the appeal, and I confirm the decision of the moonsiflf. 

The 5th December 1846. 

Present : E. BENTALL, Judge. 

No. 129 of 1846. 

Appeal from Baboo Radhanath Chutorjdky Moomiff of Comercolly. 

Mr. William Bennett, (Defendant,) Appellant, 
versus • • 

Rajkishun Biswas^ (Plaintiff) Respondent. 

Tins was a suit valued at rupees 23-12-4, instituted on a stamp 
of 2 rupees. Its Value was counted as follow^. Mr. William 
Bennett brought an action agaii\st Rajkishun Biswas, his tenant, 
under Regulation VII. of J799, for rupees 10-1-8, and got ar decree 
in his favor. The tenant deposited that sum with the costs of the 
suit, amounting together to rupees 13-10-8, and instituted a civil 
action to try the merits of the decision, ebunting the value of his 
suit by the amount of the plaint of the summary suit, ar^d the 
amount with costs of the decree. This was unnecessary and a 
stamp of one rupee would have carried the plaint in the moonsiff’s 
court. The ryot states his rent is rupees 35-3-2, ai}d produced 
former receipts to shew that he had paid# at that rate. Mr. 
Bennett states that the rent is rupees 38*7-8, according to an 
agreement signed by the ryot on the 4th Jait 1249. The ryot 
states that he had paid rupees 35-3-2, being the full amount due 
from him, and for which he produdes a receipt from the gomashta. * 
Mr. Bennett acknowledged the receipt of rupees 28-6. In the 
month of August last I tried 15 cases between Mr. Bennett and 
nis ryots of a similar nature to this, in which the chief dispute was 
respecting agreements given by the ryots the year before the ex- 
piration of Mr. Beimett^s farm of the property, for a larger amount 
than they stated they had formerly given. 

In this suit the agreement on which Mr. Bennett founded his 
summary suit is dated on the same day, viz. 4th Jait, as the agree- 
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nients in some of those cases^ and it is witnessed by the same per- 
sons on whose evidence I could not place any confidence. The 
inoonsiff believed the receipt of the ryot to be genuine, and, not 
thinking that the agreement held by Mr. Bennett 'was good, gave 
a decree to the ryot to get back the money he had deposited. I 
confirm his decision, except that one rupee must be deducted from 
the costs owing to the plaint having been written on too large a 
stamp, and that the moonsiff has made an error in decreeing rupees 
10-l-rt, instead of rupees 13-10-8. The appellant must pay the 
costs of the appeal. 

The 5th December 1846. 

Present: E. BENTALL, Judge. 

No. 303 of 1844. 

Appeal from Kazee Mohumud Sabir y Moonsiff of Kaloopole. 

Moliun Doss, Gorachand Doss, Chunde Churn Kur alms Chunde 
Pershad Kur, and &imanund Chukabuttee, (Defendants,) 
Appelhuits, 

^ • * versus * 

^ ^ Esur Chunder !{lay, (PJmil^tiff,) Respondejit. 

This was a suit made to recover damages for the non-perfonn- 
ance in the year. 1245 of a contract, dated 12th Magh 1241, to 
cultivate indigo plant for 10 yeijrs from the last named date, and 
to settle an account which had arisen in, consequence of the con- 
tract. The suit had been brought against the appellants ayd 53 
other persons who were^aid to have abetted the breach of contract^ 
and a decree was given ny the inoonsiflF cigainst the 3 of the ap- 
pellants, whose names are attached to the contract, and against 6 
other persons, for instigating the breach of it, among whom was 
Ramanund Chukabuttee. 

In appeal the plaintiff was nonsuited by me, because on the back 
of the bond it was distinctly specified what was the obligation of 
each individual as is required by Regulation VI. of 1823, Section 8, 
and because I considered that each obligation should have formed 
a separate suit ; but the case was ordered by the higher court to 
be triedi on its merits, because in the body of the deed of the 
eng%ement the persons who signed it made themselves responsi- 
ble each for the others in distinct terms. ^ 

Ramanund Chukabuttee being dead, no heir is forthcoming to 
moceed with the appeal, and he must be considered as not having 
made an appeal. 

The plaintiff, besides the bond which has attested by the 
signature of four witnesses (only one of whom however could be 
produced to give his evidence,) produced his account books for 
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1244, in which balances appear against Mohun Doss, Gorachahd, 
and Chunde Pershad separately, each account appears to have been 
made up in one page, and signed by the person against whom it 
stood, and attested by witnesses after the manner of a bond, and 
none of them could be admitted in court as bonds signed by the 
appellants without having a stamp, but such bboks'may be admit- 
ted to shew that the account arising from th^deed of contract has 
been carried on from year to year, and accordingly in appeal I call- 
ed for the books of the factory from the year 1240, and according 
to them there was a balance when the bond is said to have been 
signed which agrees with the balance which existed at that time 
according to the bond ; and I find that the account has been car- 
ried on from year to year. The dispute between tlic parties is 
whether such a bond was ever given and whether they ever culti- 
vated indigo from 1241, and the factory books are said to have 
been manufactured for this case. There certainly has been very 
great delay in producing them in court, and they have been pro- 
duced at dift’erent times although thc^factoiy is near the station, 
their appearance is very much against them both inside and out- 
side. Under these circumstances I have taken the opinion of a jury 
consisting of four persons, against whom jiq objection could be 
made by either side,. and who were allowed to be able to give* 
good opinion. They arg unanimous in declaring the books Torged, 
and I believe they have given a correct opinion. • Under these cir- 
cumstances I reverse the decision of the irioonsiff. The respon- 
dent must pay the costs of both suits. 

• • 0 
• • 

The 5th December 1846. 

Present: E. BENTALL, Judge. 

No. 130 of 1846. 

Appeal from Baboo Radanath Chattorjea, Moomiff of Comercolly. 

Mr. William Bennett, (Defendant,) Appellant, 
versos ^ 

Hadee Sheikh, (Plaintiff,) Respondent. 

This was a suit similar to the one I have this day decided, No. 
129 of 1846. Mr. Bennett had brought a suit under Regulation VII. 
of 1799 , founded on an agreement dated 4th Jait 1249, in which the 
ryot’s rent was stated to be rupees 25-7-2 ; he said he had received 
rupees 18, and that there was due to him with interest rupees 
8-5-1, and he got a decree for that amount. The rjfbt deposited 
the amount of the decree, with the costs, being together rupees 
1 1-14-1, and brought a civil action to try the merits iof the summary 
decision. He states his rent to be rupees 24-8-6, and he has pro- 
duced a receipt in full from the gomashta, whose duty it had been 
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to collect the rent. For the same reasons as are stated in suit No. 
129 of 1846, and more fully in suit No. 68 of 1846, decided on the 
22d August 1846, 1 do noj; think that the agreement is good, and 
I see HO reason to iloubt the receipt of thie ryot The mooiisiff 
gave the ryot Hadee Sheikh a decree for the amount he had depo- 
sited, viz. rupees 11-14-1, and I confirm his decision, except that 
the plaint has been^rritten on a stamp of 2 rupees, whereas a 
stamp of I rupee would have been sufficient. One rupee must be 
deducted from the costs. 


The 5th December 1846. 

'''' 

Present: E. BENTALL, Judge. 

No. 304 of 1844. 

Appeal frdm Kazee Mohmnud Sabir ^ Moonsiff of Kalloopole. 

Geredur Doss, Gobind Doss, and five others, (Defendants,) 
Appellaiits, 

versus 

^ ^ Esur Chuntier Ray, (Plaintiff,) Respondent 

This was a suit to recoVer rupees lV-2-7} damages for the 
non-fulfilment of contract to cultivate indigo plant and to settle 
an account which had arisen in consequence of the contract. The 
contract was, that the seven persons who signed the deed would cul- 
tivate a certain portion of indigo plant fdr the consideration pf 
5 rupees due from them, and 10 rupees, 2 annas, advanced, and 
that they would continue to do so year by year for ten years. On 
the back of the deed it is stated what quantity each shall cultivate. 
The deed is dated 14th Phagoon 1238, corresponding with 25th 
February 1832, and the suit was instituted before the moonsiff on 
th^ 4th April 1843 for not having fuelled the contract after the 
year 1245 B. E., or 1838 A. D. The suit was brought against the 
contractors or their heirs, and nine other persons who had insti- 
gated them to the breach of contract. In the body of the deed 
the engagement is made binding on those who signed it each for 
the other as well as on their heirs. 

The nt)onsiff tried the suit on it merits and gave the plaintiff a 
decree. The appeal is tried on its merits on the precedent of suit 
No. 303 of. 1844. It is denied by the appellants that they ever 
* fShntract or have ever cultivated indigo for the plaintiff. 

T» case w similar to No. 303 of 1844 this day decided by me, 
Md for the' sdtne reason and on the same evidence I reverse the 
decision of the moonsiff. 

The respondent must pay the costs of both suits. 
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The Sth December 1846. 

Present: E. BENTALL^ Judge. 

N(V 305 of 1844. 

Ajipeal from Kazee Mohvmud Sabir y Moonsiff of Kaloopole* 
Lobonee Doss^ Ramjy Sirkar, and six others, (Defendants,) 
Appellants, 
versus 

Esur Chunder Ray, (Plaintiff,) Respondent. 

This was a suit to recover rupees 210-13-4, damages for the 
non-fuHihnent in the year 1245 of a contract entered into in the 
year 1237 to cultivate indigo plant for ten years, and |p* settle an 
account which had arisen in consequence of the contriict. Seven 
persons were said to have entered into the contract, and the suit was 
brought against them and thirty-eight others who were said to have 
instigated them to a breach of it. The suit is similar to Nos. 303 
and 304, and the papers have been examined together. For the 
same reasons as I have given in the former of* those suits, I re- 
verse the decision of the moonsiff. The respondentjnust pay the 
costs of both suits. • • 

The 8th December 1846. , 

Present; E. BENTALL, Judge. 

No. 1? of 1846. 

• * 

Appeal from Baboo Loknath Bose^^ second Principal Sudder Ameen 

of Jessore. 

Nocouree Ferash, (Plaintiff,) Appellant, 
versus 

Hasem Biswas, Jureeb Ferash, Zaid Ferash, Bakir Ferash, and 
sixteen others. (Hasem Jliswas alone defended the suit, and he 
alone has responded to the'^ppeal.) • 

This was a suit for a third share of 14 ?>eegahs 12 cottahs of 
land, which the plaintiff states he had inherited from his father 
Isabdee. The whole of the land had belonged to his father; and 
his two brothers, Zaid Ferash and Bakir Ferash, had each inherited 
a share similar to that in his claim. In the same manner the suit 
was for a third share of his father’s interest (which he stated was 
an 8 annas share) in a juma of rupees 50-1 anna. Both prppertiea 
are situated in Hitwaree and Bahadurpore, ii> turf Masna, in per- 
gunnah Syudpore. The suit is also for mesne profits, and is 
valued at rupees 7^7* 

The plaintiff states that he began to lose possession in the month 
of Poos 1241, and that he was gradually ousted from all except 
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one beegah of rent-free land. The principal sudder ameen dis- 
missed Sie suit^ as it could ii|ot be shewn when the plaintiff had 
been in possession, and when he had been deprived of it. 

The plaintiff states that he inherited the right of the rent-free 
land from his father^ but there is nothing but the evidence of wit- 
nesses to shew when his father died, and they have all given their 
evidence at random, and have not defined the time of his death, 
and their evidence is not to be trusted, and as the plaintiff allows 
that he has been in possession, his having been dispossessed by a 
relation would not extend the law of limitation beyond twelve years, 
or enable him to sue for his hereditary right. 

The juma lands arc said to have been inherited ^hroiiq^h the 
father Isabdee from the grandfather Deen Mohumud, who was 
also grandfather of Hasem Biswas. But the plaintiff states that he 
has been ifi possession, so that the cause of action is here also 
limited to twelve years, but no evidence which is in any degree 
trustworthy has been produced to shew when he was in possession, 
for the receipts for rent wh^h have received a date within the limit 
of twelve years appear to have been newly manufactured. Hasem 
Biswas states that he bought the juma from the plaintiff^s father 
for 49 rupee# on 1^€^5th Magh 1238, being however more than 
taelve years previous to the institution of the plaintiff^s suit. I 
do noT at present see any ^hing to .object to in the deed of sale 
which has been produced, but since the plaintiff has not made good 
his claims, and the brothers of the plaintiff, who Iiave taken no part 
in the suit, may bring a similar .action to this against Hasem 
Biswas, I see no reason to pass a decision on the deed of sale gt 
present. 1 confirm the decision of the principal sudder ai^ieen. 
The appellant must pay the cost of the appeal. 


• The 9th Dec]^;|{ber 1846. 

Present: E. BEN^L, Judge. 

. No. 93 oflfe. 

Appeal from MouMe Mukbool Ahmud, Moonsiff of Tallah, 
Issurch under Paul Choudrec, (Defendant^) Appellant, 


verms 

Ramkotnar Doss and Haranund Doss, (Plaintiffs,) Respondents. 

IssuRCHUNDEB Pall Choudree, Ketnindar of pergunnah Dottea, 
g 9 t ib decision, under Regulation VII. of 1799, against 
his ryotsj Ramkomar and Haranund Doss, for rupees 19-5-9-2. 

deci8ion«was dated on the 30th September 1844, and on the 
4tS March 1845 the ryots instituted a civil suit on a stamp of 
2_^pe^, to try the merits of the summary decinon. While the 
civil suit wiw pending the loots’ holding was sold in execution ^f 
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the summary decree, and bought by one Debkomar 6hose> a^d he 
was admitted as a defendant in th^ suit. The ryots^ pMnt was 
that they had paid their rent to one Oorachand Mukutje^ the 
gomashta of Kalekomar Bose, who had the property in farm from 
the zemindar. No one defended the suit but Debcomar Ohose, and 
his defence did not relate to there having been any arrear of rent> 
owing to which it was proper to sell the property ; but he urged 
that, since the summary suit was decided exparte and the property 
had been sold in execution of it, the sale could not be upset. The 
moonsiff tried the suit on its merits, and gave the plaintiffs a decree, 
in which he not only upset the summary suit, but gave the plain* 
tiff damages which were not sued for. This appeal has conse- 
quently been made on a stamp of 4 rupees by the zemindar, although 
Debkomar Ghose and Kalekomar Bose have made separate appeals 
on stamps of 2 rupees. 

The ryots had shewn that the zemindar had given information to 
the judge of his having let his property in farm, and that the col- 
lector had dismissed a similar summarjr suit instituted by the ze- 
mindar owing to his having let the property in farm ; and as this 
suit was undefended, I should have seen no reason to have done 
more than alter the moonsifTs decision as it ijelated tcf the damages, 
if it were not that it is urged that notice of the suit was not given ^ 
to the appellant. , . • 

1 find that notipe was served on the zemindar,* and the ijaradar 
and his gomashta, at the cutcherry in Runjeet Ray^s house which 
is not the zemindar^s cutcherry, and, although it is said that bu- 
siness is sometimes transacted there, it is not allowed* to be a 
regular place of business. Under these circumstances Tam obliged 
to send the suit back for re-investigation. The mc^onsiff may pass an 
order on the costs of this appeal. The value of the stamp on which 
the appeal has been made may be returned. 

The 9t^^bcember 1846. 

Present :E. BENTALL,* Judge. 

No. 94 of 1846. 

Appeal from Moulvie Mukbool Ahmud, Moonsif of TaUah. 

Debkomar Ghose, (Defendant,) Appellant, 
versus • 

Ramkomar Doss and Haranund Doss, (Plmntiffs,), Respondents. 

This is an appeal in a suit decided on the 23rd Febniai^ 1846, 
against this appeUant and other persons, of whom Issur Chundei 
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PdljCboudree has made a separate appeal No. 93 of 1846, this 
day disposed of by me when the case was ordered to be re-inves- 
tigated. The value of the stamp on which this appeal has been 
made may be returned. The moonsiff may pass an order on the 
costs of this appeal. 

The 9th December 1846. 

Present: E. BENTALL, fynGB. 

No. 9S of 1846. 

Appeal from Moulvie Mukhool Ahimdy Moormff <!jf 7h//aA. 
Kalekomar Bose and Mudosudun Gose, (Defendants,) Appellants, 

versus 

Ramkomar Doss and Haranund Doss, (Plaintiffs,) Respondents. 

, This is an appeal from a decision of the moonsiff dated 23d 
February 1846, against which one Issur Chunder Pall Choudree 
has made a separate appeal No. 93 of 1846. The suit has this day 
been already ordered by me to be re-investigated. The moonsiff 
may pass an order on the costs of this appeal. The value of the 
^.^j^Lmp on which the appeal has been made may be returned. 

i . 

*^The 10th December 1846.* 

Present: E. BEP^TALL, Judge. 

No. lltof 1846. • 

Appeal from Baboo Lokrnth Bose, second Principal Sudder Ameen 

ofJessore. 

Kolash Bebee, Wussemunnissa, Orafunissa, Hurmonissa, and 
Husseba Bebee, (Plainti{p|,) Appellants, 

j versus^ 

Rutun Bebee and 28 other persons, (Defendants,), Respondents. 

This was a suit for possession of a fair and lawful division of a 
property, which had been held free of Government tax, but was 
resume^ under Regulation II. of 1819, and is situated in pergun- 
iiAhs Bnmapore and Huppanea and Gyrwaris and Batkeamara and 
pei^unnah kismut Taraogeal. The property was a jag^er of which 
their ancqs^^r had a half ahare ; and the plaintiffs state their lawful 
rig^accorcUng to the annexed pedigree to be a 9a. 6 g. 2 c. 2 c. 
shaw of : vrh&t beUmged to him. They allow that they are in pos- 
session of a 4 a. 5 g. share, their present pl^t therefore' is for the 
difloence, being a b- a. 1 g. 2 c. 2 c> share of what belonged to 
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Morad Shah. The above stated part of the suit is brought agtdnst 
all the other surviving descendants and heirs of Morad Shah as 
written in the annexed genealogical tree. But the plaint also claims 
a 11 g. 2 c. share of talook Iktearpoor, which it is said belonged to 
Nadur Shah; and the partners in the talook and ot)ier8, who are 
unconnected with the ramily, are made parties to this part of the 
suit. 

The point on which the suit hinges is, whether Nadur Shah was 
the son of Morad Shah, or was only adopted by Mooteeranee, the 
wife of Morad Shah, and whether Mooteeranee made a will in favor 
of Goran. Shah. The principal sadder ameen tried the suit on its 
merits, and dismissed it because it could not be shewn that Nadiu: 
Shah was ever in possession of the property. 

There is no will of Mooteeranee produced, nor is there any trace 
of a will. All parties allow that Morad Shah was the proprietor, 
and there is no dispute about the genealogy of any member of the 
family, except that Nadur Shah is said to have been adopted by 
Mooteeranee instead of being the soi^of her husband; but I can 
find no trace of his having been adopted ; moreover the defence, 
that Nadur Shah was adopted and there being no will forthcoming 
by which the property was left to him or to any chilJ of his, over- 
shoots the mark, for the whole property might th^en be an ejcheaC'” 
to Government. . • * ® 

It appears by a.copy of a letter from the secrethry to the Board 
of Revenue to the acting collector of Jessore dated 11th September 
1801 , that Goran Shah was said to be the proprietor of the pro- 
perty, but (although it iS allowed Ijiat Nadur Shah was^tlll alive) 
that does not shew that Goran Shah was legally the sole owner, it 
does not shew more than that he might have beer the acting man 
of business in the family, or that his father held the property in 
the name of the eldest son. ^ • • 

There was a suit in 1820 between the relations for certain crops 
grown on part of this prope^, which suit was dismissed because 
the right in the land had not been defined, and a.dispute then 
existed respecting the rights of different persons. 

In 1824 the jageer was attached for resumption by the collector, 
and disputes between the parties arose, but this only shews that 
the property had not been divided, and that the claims of the par- 
ties were then in existence. 

It is shewn by a decree of court of the ^ndit of Jessore dated 
19th August 1810, in the case Sabitrea Dibea vertu$ Byjenath 
Chowdree, that Nadur Shah was then the proprietor of 11 gs. 2 cs. 
share of the talook Iktearpore. 

It is shewn by a decision of R. Rock Esq., dated 29th March 1793, 
that the ji^er was held in tiie name of Nadur Shah. Under 
these circumstances I am of opinion, that the plaintiffs have a right 



StlLhAH JESJIPBE^ 


m 

to get the portion of their inheritance from Nadur Shah (or which 
is the same thing fropi Morad Shah) defined. 

An attempt was made by me to have the oase determined ami- 
cably by arbitrators, but after they had been appointed and the 
dispute between ail those who had taken an active part in the case 
had been settled, another person came forward and objected to the 
suit being thus determined. 

I have taken the opinion of the law of&^ of the court on the 
right of the plaintiffs according to the ^^ealogical tree which 
is annexed, and the vakeeb of both parties agree that it 
would be correct if it were determined that Mooteeranee did not 
leave a will, and that Nadur was a son of Morad Shah. The deci- 
sion of the law ofiicer is, that the share of the plaintiffs is 9 annas, 
2 gundahs, 1 crant. Accordingly I reverse the decision of the 
principal sudder ameen, and determine that the share of Nadur 
Shah^s landed property, as stated above, shall be given to them in 
the above said proportion, after deducting what they are already in 
possession of. Possessioiv.is to be given by proclamation in the 
usual way, but no division of the property can be made except in 
the manner prescribed by Regulation XIX. of 1814. The appel- 
lants will receive the costs of both suits. 



Mooteeremee^ wife of Morad Shab. 
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The IItm December 1846. 

Present : E. BENTALL, Judge. 

No. 164 of 1846. 

Appeal from Eshan Chunder Dutty Moonaiff of Kadjura. 

Debnarain Roy^ (Defendant^) .^^ellant^ 
versus 

Amrutmy Debea^ (Plaintiff,) Respondent. 

This was a suit for rupees 37-9, rent of land from 1249 to 1252. 
The moonsiff tried the suit expartCy and gave the plaintiff a 
decree. The suit was decided on the 4th April, and appealed on 
the 5th May. The appellant states that he lives at Nopara, in the 
Sujalee division, whereas it is stated that necessary notice of the 
suit was served at the appellant's house in Shamnugur in the 
Kadjura division. see no reason to doubt that the appellant 
has a house in Shamnugur in the division in which the land is 
situated, an(| I believe that the suit might have been defended 
before the moonsiff, 'and since there is nothing illegal or irregular 
in thetrecord I c y iot alter the moonsiff^s decision, which is hereby 
confirmed. Thi^ppellant inust pay' the>^ costs of the appeal. 

The 11th Deqehber 1846. 

* Present: E. BENTALL^ Judge. 

No. 323 of 1846. 

Appeal from Pumuchunder MUter, Moonsiff of Sujeelee. 

* Sonai Gazee, (Defendant,) Appellant, 
versos 

Chunder K 9 niar Shah, (Plaintiff,) Respondent. 

This was a suit instituted on tiie 20th June 1846, for a bond 
for Sicca rupees 7> 8 annas, dated ihst Jait 1238 B. E., payable in 
the month of Poos of the same year: tb4 plaint required interest 
^ 80 . The hooonsiff tried the suit on its merits, and gave the plain- < 
tiff a deoee because it had been shewn that his &ther to whom 
the bond had been given had died at least ten years before, and 
the plaintiff appeared in personf in court and appeared about 
8ixt|en years of age. It is said that there is encuity between the 
parties and that the bond has been forged, but 1 do not think that 
this has been shewn or spears by looking at the bond. I think 
the moonsiffs decisbn w^s good, and 1 confirm it. The appellant 
must pay the costs of the appeal. 
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The 15th December 1846. 

Present : E. BENTALL^ Judge. 

No. 20 of 1846. 

Appeal from Moulvie Nujmool Huk^ first Principal Sudder 
Ameen of Jessore, 

Ram Ruttim Ray, (Defendant,) Appellant, 
versos 

Jy Gopal Pal Chowdree, Sree Gopal Chowdree, and others, all 

being the heirs of Neelkumul Pal Chowdree, (the original Plain- 
tiff,) Respondents. 

There was a suit under Act IV. of 1840, decided on the 22d 
October 1840, for 300 beegas of land, which on being measured 
by the darogah were found to be less in quantity, and 54 beegas 
of land situated in beel Madea, were declared to be in the possession 
of Ram Ruttun Ray. A suit was brought before the principal sudder 
ameen to try the right in the land, said to be 98 beegas 10 cottas, 
and to obtain mesne profits since the date of the inagistrate^s 
decision. The plaintiff stated the land to be •in Dakola in his 
putnee talook of pergunnah Amerabad in Eaaiipore. anci the*^ 
defendant stated that it was *in AkodS. in a piMee talook, viz. 
66 villages of Ruj^olpore in pergunnah Esubpore, and that it 
belongs to him as a 7 annas sharer of the putnee talook. The 
principal sudder ameen tried the suit on its merits, and gave the 
plaintiff a decree according to his plaint, except that the .land was 
decreed according to its boundaries instead of the quantity by 
measurement. 

The plaintiff produced measurement papers of 1205 and engage- 
ments made with tenants dated in 1207, 1211, 1214, and*1219. 
The defendant produced measurement papers of 1226, the daro- 
gah^s report in the suit under Act IV. of 1840, and 19 engagements 
with tenants dated at different times between the years 1234 and 
1244. So far^ the evidence on either side ii well balanced, but 
none of it is of touch weight, as lit^e confidence can be placed in 
its being genuine. ^ 

The plaint gives the whole boundary of the jeel from which 
\he plaintiff, as he states, was deprived of 98 beegas 10 cottas by 
the decision of the magistrate, and this seems to suppose that the 
whole of the remainder was in hisi possession : the vakeels of the 
other side do not admit this poi^t, and it cannot at present be 
determined. ' 

The plaintiff produced, besides the documents above stated, a 
decision of a civil court dated 8th February 1822, in a dispute 
between two ryots respecting 3 beegas 10 cottas of land in beel 
Madea in Dakola. 
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The principal sudder ameen has grounded his decision on this 
document : there can be no doubt that it is genuine : there was no 
dispute between these litigants when it was dated. Neither ^arty 
has any desire to produce ^^is putnee title deeds to shew his rights 
in beel Madea^ and there is nothing now before me to lead me to 
suppose that the beel was divided between the two putneedafs^ 
or rather between those from whom they hold their putnee tenures^ 
for they hold them from different persons. 

Under these circumstances I confirm the decision of the princi- 
pal sudder ameen. The appellant must pay the costs of the appeal. 

The 16th December 1846. 

Present: E. BENTALL, Judge. 

No. 412 of 1846. 

Appeal from Kylas Chunder Deby Moonsiff of Singhea. 

Ram Dun^^i^ose and Siimboonath Gose^ Appellants^ 
verstts 

Gopal Chunder Kund and Mutoo Mohun Kund^ Plaintiffs. 

. The plaintiffs were wholesale dealers in salt, and brought an 
actiofi against the appellants, who are retail dealers, for salt said 
to have been sold to them ; the case Vas not defended, and the 
evidence produced Was only the plaintiff^s bbok, which did not 
bear the signature of the appeUants on a stampt leaf, and the 
account had not been signed in any mapner as acknowledged to 
be correct. Under these circifmstances the moonsiff should have 
called on the plaintiffs to prove the delivery of the salt before he 
decided the case in favor of the plaintiffs. I accordingly send the 
case bgck to be re-investigated. The moonsiff may pass an order 
on the costs of this suit. The amount of the value of the stamp 
on which the s^peal has been made may be returned. 

TAb ]^h Decbmbbb 1846. 

Pbbsbnt: E. B^INTALL, Judq|I^' 

No. 25 of 1844 

.^ppeat from Mr. J. N. Thoma$y Sudder Ameen of Jeteare. 

IsBur Chunder Ray Moonsbee^(Defendant,) Appellant^ 

♦ vehut » ■ 

Issnr Chunder Mojumdar, (PlaintifF,) 4)$8pondent. 

Thb pontiff’s property h^d been 'Vtached on the 18th May 
1838, on account of a pretended balance of rent : acrordingly he 

S re securiW for the raaount demanded, and entered a auit under 
;gulation V. of 1812, to contest the question of there being any 
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just demand against him. The decision of that suit was dated 20th 
November 1838^ it was unfavorable to the plaintiff, and the attached 
property was ordered to be sold^ but the sale did not take place 
because the person in whose charge the property had remained was 
not forthcoming to produce it. ^ 

The plaintiff instituted a regular suit on the 3d October 1839, 
before the moonsiff of Sajcelee, to reverse the decision which had 
been given in the suit which had been made under Regulation V. 
of 1812, and he obtained a decree on the 29th June 1841, which 
was favorable to him. The case was appealed, but the order of the 
moonsiff* was affirmed, on the 14th April 1842, by the principal 
s udder ameen. 

The plaintiff afterwards instituted a suit on the 3d August 1843, 
in the sadder amcen’s court, for damages on account of the injury 
he had sustained by the illicit attachment, and for the loss of his 
property as follows : 8 plough-bullocks and 4 head of other cattle 
valued at 116 rupees, 8 annas, loss of profit from the 8 bullocks 
4(X) rupees, loss of profit from 2 cows 24 rupees, a brass vessel 
I rupee, making a totality of 541 rup*ees, 8 Annas. The sadder 
ameen tried the suit on its merits, and gave a decree for rupees 500, 
against which an appeal was made to me. ^ ^ • 

I was of opinion that the suit could not have been tried, for thf 
law of limitation prevented itg institution ; and any authority*which 
could give an order for the reversal of any act or deed, might have 
had the full power of carrying its order into execution by return- 
ing, as in this instance, the illifitly attached property or its value 
in money, and because .any damages which might have been re- 
ceived, might have been sued for When the suit was mhde before 
the moonsiff, although the amount of the injury xuight have been 
greater than a moonsiff* is able to determine. It has however been 
ruled by the higher court that it was quite optional with the plain- 
tiff to have included the present claim in his former suit, or to have 
first sued in order to dispose of the claim of rent which had been 
brought against him. ^ .. 

The principal sudder ameen who tried the m^pcal from the moon- 
siff rpspetting the rent is deadj“ or I might refer this suit to hitn^ 
but, as the case stands, I must take for granted that the attachment 
was illicit, not only as ife^elated to the plough-bullocks, but because 
no rent was du^; and, as it is not denied that the attachment was 
made, the only points for me to determine are, what is a fmr 
. g^ount of dam^es, and who shall pay it. tjt , . „ 

The suit was brought against-the appellant and one JiudrutoUa 
and thirteenotheiN^ersons. The appellant urges that he had nothing 
do with the business, but, on examining the records of the 
former suits,, I Bnd that the property was attached by Kudrutoll^ 
who has throughout the suits been said to have been a servant of 
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Issurchunder Roy^ who was not himself made a party to the suit 
under Act V. of 1812;, but he was a party to the civil suit before 
the moonsiff, and the decree was given against him ; and although 
he appealed^ the decree against him was affirmed^ and he had to 
pay costs ; and since he c^uld not escape from being made a party 
to the attachment, he must be made answerable for the damages. 

It is not urged that the attached property has ever been return- 
ed. The sudder ameen has valued it at rupees 105, and the amount 
of his decree is rupees 500 : there is however no reason why he 
should have fixed on a round sum. 

I see no reason for lowering the value of the property, particu- 
larly as, even had there been money due, the bullocks ought not to 
have been attached. I give a decree by analogy with Reg. VIII. of 
1793 , Sec. 52 , for rupees 315 , with interest from the date of the 
decree of the sudder ameen. The appellant must pay the costs of 
the appeal. As this suit includes the suit formerly tried by the 
moonsiif, instructions are to be sent to him, not to execute his 
decree. 
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The 3d December 1846. 

Present : H. T. RAIKES, Judge. 

Case No. 170 of 1846. 

Regular Appeal from the decision of the Sudder Ameen^ passed on 
the 2nd of June 1846. 

Gurjgaram Dey and Ghaseeram Dey, (Defendants,) Appellants, 

versus 

Urjoon Baryk, (Plaiiitifl^) Respondent. 

The respondent's vakeel represented to the court that his client, 
Urjoon Baryk, had been peniiitted to sue as a pauper, and being 
dissatisfied with the decision passed in the* lower court^as also , 
desirous of appealing from i^, and therefore presented a petition to 
be permitted to carry ofi his appeal in formd pay^peris. His peti- 
tion was therefore ordered to be filed with the nuthee, pending 
a perusal of the papers, when^the court would satisfy itself as to 
whether there existed jiist grounds for admitting an appeal on the 
part of the applicant. * 

It appears that the plaintiff, respondent, instituted this suit to 
recover from the defendants, appellants, the sum of rupees 387, 

8 annas, being his estimated value of crops and personal property 
forcibly taken from him and sold by the defendants and of loss 
sustained by him in consetpience of their dispossessing him of his 
jote in their talook. He stated that he held six beegahs and 
eighteen cottahs of land at a jumma of rupees 20, 15 annas, 6 gun- 
dahs ; that the defendants who had purchased the talook by private 
sale demanded more rent from him, and in 1248 forcibly seized 
the whole of his personal property and disposed of it. 

The defendants, appellants, state that the plaintiff holds 13 bee- 
gahs, 18 cottahs of their land and gave him a kubooleeut agreeing 
to pay a rent of 67 rupees ; that he fell into arrears in 1248 and 
1249, which they levied by distraining his personal property. 

The sudder ameen decrees to the plaintiff the sum the de- 
^ndants obtained by the sale of his property, amounting, with inter- 
est, to 52 rupees, being of opinion that the kubooleeut was ficti- 
tious and that the plaintiff held land only according to his old 
jote; but not crediting the plea of his actual dispossession 
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awarded him no damages on that score, declaring him entitled to 
retain possession of his original jote ; and provided in his decision 
that this decree should not exempt him from paying an increased 
rent if hereafter a large quantity of land was found in his posses- 
sion. It appears to me that this decision does not completely 
meet the point at issue between the parties. 

The claim of the plaintiff is not properly defined in his pleading, 
where he denominates it as an action to recover the value of pro- 
perty plundered by his landlord, the defendants, whereas the cir- 
cumstances recorded in his plaint and the reply of the defendants 
and the evidence before the lower court clearly shew that the real 
question at issue is this : were the appellai^lts justified in distrain- 
ing the property of the plaintiff, respondent, for the rent they claim ? 
if not, is the tenant entitled to compensatory damages under Sec- 
tion 6, Regulation XVII. of 1793 ? 

As the sudder ameen^s decision appears to me to be vague and 
indefinite regarding the merits of the case ; and the award of 52 
rupees, including interest, to ^ve been made without inquiring into 
the actual loss sustained by the plaintiff from a forced ijale of his 
property in the mofussil ; and not in strict conformity with the 
principle of tlxe laxy ^bove quoted, or with any reasoning shewing 
its inap^cability to the present case ; I remand the case that it 
may be refiled on its original number^ and that the sudder ameen 
may take evidence on the points in question. The stamp to be 
returned, and as the case is remanded no order is'necessary regard- 
ing the respondent's application to plead as a pauper. 



The 10th December 1846. 


Present; H. T. RAIKES, Judge. 
Case No. 194 of 1846. 


Regular Appeal from the decision of the Sudder Ameen^ passed on 
/#30/A Jw/y 1846. 

MesarB. Cockerell and Co.^ (PlaintifTs,) Appellants, 


versus 

f Doobraj Hazrah, (Defendant,) Respondent. 

Messrs. Cockerell and Co. instituted this suit to set aside a 
summary axwd for rent given by the revenue court in favor of the 
defenc^t, Doobraj Hazrah. 

They stated that they had taken a lease of certain ayma landill 
the property of the demndant, from the year 1249 to 1255 Umlee ; 
but finding that the ryots could not pay the rents, and that the 
property had been greatly overvalued in the mofussil papers^ they 
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had called upon the defendant to revise the agreement^ which he 
had neglected to do from year to year, and in 1251, Messrs. Wat- 
son and Co. having taken the lands into khas management in con- 
sequence of the defendant paying them no revenue, the plaintiffs 
formally resigned their lease, and gave intimation to the collector. 
The defendant refused to ratify their resignation on the plea that 
they wished to give up the farm but to retain in their possession 
certain lands on which an indigo factory and dwelling house had 
been built ; and accordingly sued them summarily for the rent for 
the year 1251 Umlee, and on the grounds of former decisions to 
the same effect obtained a decree. The object of the present suit 
was to set aside this d^ision. 

The defendant plearfed the general issue. The sudder ameen 
dismissed the suit. The plaintiffs, appellants, urge in appeal that 
the reasons given by the defendant for rejecting their ^^istafa^’ in 
the collectors court are not valid ones, inasmuch as the land on 
which the indigo factory is situated is held by them as a jote en- 
tirely distinct from the farming lease, ^^nd in no way dependent 
upon its conditions. That this agreement for the farming lease 
was made on the faith of certain profits being secured to them from 
the assets of the property, which they afterwii^rds dilcovtred had 
been greatly overrated, and that in 1251, the Messrs. Watsons 
had taken the lands into their own management, and they* could 
no longer pay rentg to the defendant. 

Judgment. 

It appears that these Jands were formerly leased to Mr. Mac- 
kenzie on the part of Messrs. Cockerell & Co., and after the expi- 
ration of the lease, the whole village was given in ftirni to the 
plaintiffs for a lease of seven years. 

There may have been disputes between the plaintiffs and the 
proprietor for the last three years, for I perceive the rents' during 
that period have been regularly made the subjects of summary 
suits as in the present instance ; but unjil the plaintiffs gave in a 
notice of their intention to relinquish the faryi, the decisions of the 
revenue courts have not been disputed. I do not consider this act 
on the part of the plaintiffs gives them any real claim for exemp- 
tion. They appear to have retained possession of the village after 
their lease was given them for at least two years, and as Messrs. 
Watson and Co. have also brought actions for the realization of 
revenue balances against the defendant, Doobraj Hazrah, up to 
1251 Umlee, I agree with the lower court in considering thfe plea 
of Messrs. Watsons^ khas management to be irrelevant. The real 
niktter in dispute is whether a farmer can release himself from an 
engagement after having entered on possession, and performed its 
conditions for at least two years of the period of the lease. I think 
not, and therefore dismiss this appeal. 
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The 12th December 1846. 

Present: H. T, RAIKES, Judge. 

Case No. 195 of 184Q. ' ' 

Begvlar Appeal from tlie decision of the Sudder Ameen^ on 

the 24 /A August 1846. 

Messrs. Cockerell & Co., (Defendants,) Appellants, 
versus 

Gooroosuhoy Bhuckut, (Plaintiff,) Respondent. 

Thc circumstances of this case are similar to those of No. 194. 
Gooroosuhoy Bhuckut, representing hims^f to have purchased the 
rights and interests of Doobraz Hazrah, sued the appellants in the 
revenue court for such balances of 1262 Umlee, as had accrued 
since the time of his purchase. 

The appellants having represented to the collector that this suit 
was similar to one pending before the sudder ameen, the case was 
transferred to that court fpr investigation, and judgment recorded 
on the same grounds. 

It was appealed with the other case No. 194, and urged by the 
wpellants, fliat the respondent had not purchased the ayma from 
Doobraz Hazrah, but had entered into fresh engagements with the 
sudder farmers Messrs. W&tson and«Co. As this point had never 
been urged in the Igwer court, I consider the^ appellants are not 
entitled to amend their pleadings by throwing new difficulties in 
the way of the res{^ndent^s claink I therefore dismiss the appeal, 
confirming the decision of the Jower court. 

The 14th December 1846, 

, Present: H. T, RAIKES, Judge. 

Case No. 206 of 1845. 

R^lar Appeal from the decision of the Sudder Amednf passed 
onjhe \^th of August 1846. 

Toolsiram Mytee, (Defendant,) Appellant, 
versm 

Doorgapershad Bhuckut, (Plaintiff,) Respondent. 

Tnis^was a suit to set aside a summary award of the revenue 
court, dismissing a claim for rent on the part of the plaintiff, respon- 
dent, amoT^iting to 591 rupees, 

'l^e plaint stated that the plaintiff was serberakar on the part 
of Mahomed Hossein, father and guardian of the minor Abiibol 
Kassim, and Faiz Ally, proprietor of Bhardah and other villages, in 
pergunnah Agra, and brought a summary suit to recover the sum 
of rupees 460, 10 as., 4 gp., with interest and battah, due from the 
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defendant^, who had taken a lease of the villages at the rental of 
1/209 Sicca rupees, but had only paid rupees 809, 14 as., 13 gs., 
during the first year of his engagement, and failed to liquidate the 
balance. That the deffendant had produced eleven dakhillas and a 
burat chitta in the revenue court: eight of these dakhillas the 
plaintiff admitted, amounting to the sum of rupees 809, 14 as., 
13 gs., but one dakhilla No. 93 for 200 rupees and another No. 1 16 
for 301 rupees, another burat chitta for 143 rupees, the plaintiff 
denied ; but the deputy collector had dismissed his claim, and he 
now sued to set this decision aside and for payment of the balance 
due to him. 

The defendant relied on the dakhillas as proofs of the payment 
of his rent, and a surplus of more than 100 rupees over the rent 
for 1246. 

The sudder ameen observes that the question is, are the disput- 
ed dakhillas forgeries or not ? The deputy collector rejected the 
objections on the part of the plaintiff, because, after mixing the 
dakhillas together, the plaintiff disowned one which he had pre- 
viously acknowledged ; but this the sudder ameen considers may 
have been misrecorded in the plaintiff’s deposition, who, being a 
native of Behar, is not well acquainted with the Bengalee language, 
and thinks the question should have been further tested ; tl\^t the 
defendants^ payments are, asserted to liave been to the amount of 
244 rupees above the annual rent, being a siurpluS payment alto- 
gether incredible ; that moreover the seals on the disputed re- 
ceipts do not correspond with those affixed tp the admitted pay- 
ments : but the suddei^ ameen n|ore particularly relies * on the 
khutyan and khata bhyes of the plaintiff, which were sent for and 
immediat.ely produced in court. As these were written in the 
Nagree character, two respectable shopkeepers were sent for from 
the town, who went over the receipts for 1246, and reported them 
to amount to rupees 809-14-5, whereas no payments under the 
burat chitta or the dakhillas Nos. 93 and 115 were inserted any 
where. The payments therefore admitted by the plaintiff appear- 
ed to the sudder ameen to accord exactly with the entries in the 
account books, even to the items of rupees 32, 6 as., 2 gs., which 
the plaintiff alleges he received from the defendant, and carried to 
his credit without including them in the receipts delivered to him. 
The sudder ameen therefore decreed the plaintiff entitled to receive 
the amount claimed by him. 

The appellant only recapitulates the substance of his former 
reply, and asserts that the dakhillas were given to him by \he plain- 
tiff in acknowledgment of his payments of rent. 

1 consider the sudder ameen^s enquiry has been both full and 
satisfactory. The khutyan and account books delivered in by the 
respondent are strong evidence in his favor, and it seems altogether 
Improbable that the serberakar without any assigned reason should 
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receive from the appellant a large surplus 5 during the very first 
year of their engagement, and then, after giving him receipts, bring 
an action against the farmer with the wilful uitention of denying 
them. 1 see no reasonable grounds for admitting an appeal^ and 
therefore reject the appellant's application. 

The 15th December 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 307 of 1845. 

Regular Appeal from the decision of the Principal Sudder Ameen^ 
passed on the hth December 1845. 

Rumanund Roy, (Defendant,) Appellant, 
versus 

Rampershad Adhikarry and others, (Plaintiffs,) Respondents. 

This case was decided in appeal, on the 6th of April 1846, in 
favor of the appellant, and revived by a petition from the respond- 
ents for a review of judgment, which was sanctioned by the Sud- 
der Court on the 6th of I^vember 1846 (No. 1618,) under the 
following circumstances. 

The respondents claimed certain lands (in the possession of the 
appellant) as heirs ‘at^law of Bulram Adhikarry, who, on his de- 
mise, had been succeeded in the possession of his property by his 
widow Indranee. Indranee> during her widowhood, made over a 
certain part of ^this ; property by deed of gift to the appellant 
Rumanund, and died in 1832. At her decease the respondents 
attempted to take possession of some part of her landed property, 
but wer6 opposed by the appellant, and tin consequence of their 
disputes the matter was brought before the fouzdarry court and 
the appellant kept in possession. 

In 1845 A.D., the respondents brought their action tp recover 
the whole of the landed property left by Bulram Adhikarry at his 
death, and accused the appellant of holding it under forged docu- 
ments. The appellant pleaded his uninterrupted possession for 
mire than twelve years, and that the deeds were genuine# 

The principal sudder aineen decreed possession to the respond- 
ents, because the documents were suspicious ; and overruled the 
plea of the appellant regarding the law of limitations, because the 
respondents had brought their action for recovery of the lands 
within Ijwelve years from the date of the order of the fouzdarry 
court referring them to a civil suit. 

It was held in appeal by this court that the appellant was en- 
titled to hbld such lands as were included in the deed of gift 
dra^ up in his favor by Indranee, because such deed gave a 
bona-fide title under which the appellant had certainly held pos- 
session for m<M!e than 12 years, and which possession should not 
be set aside after such a lapse of time on the |dea of the document 
itself being open to sus^icm# The respondents then applied for 
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a review of judgment on this point ; that the deed of gift, whether 
spurious or not, could never convey a just title of occupancy, in- 
asmuch as Indranee, the donor, possessed no right to alienate the 
property of her deceased husband, and that the possession of the 
donor though exceeding the period of 12 years could, under Sec- 
tion 3, Regulation II. of 1805, be lawfully disputed! 

The question therefore for my consideration is this : does the 
inability of a vridow to alienate her husband^s ancestral property 
without justifiable grounds, entitle the husband^s heirs to recover 
such property after the lapse of 12 years under the provision of 
Section 3, Regulation II. of 1806. 

In page 58 of the sixth volume of the Sudder Dewanny Reports 
is the case of Musst. Shumsoonnissa and others versus Tuiinoo 
Beebee, in which the law of limitations is applied to circumstances 
similar to those in this case. 

The suit referred to was the claim of a daughter to recover her^ 
motheris share of ancestral property relinquished by her mother 
in favor of the claimant's maternal upcle, and which claim was 
upheld by the principal sudder ameen and the zillah judge, on 
the futwa of the moolvee to the effect, that the mother of 
the plaintiff was not competent to execute a relintjuishment of 
ancestral property to the detriment of her legal heirs.^^ Both these 
decisions were overruled pn special appeal on proof of uninterrupt- 
ed possession for Jfteen years. Though the^e parties were Maho- 
medans, and the present litigants are Hindoos, yet the principle of 
the law is applied to such very similar circumstances in the report- 
ed case, that I do not consider it necessary to demand a’bywasta 
from the pundit in the present one ; for though the act of the wi- 
dow in ajieiiating her husband^s ancestral property may be opposed 
to the shastur, yet the case quoted gives me the authority of a pre- 
cedent for at once applying the law of limitations, and rejecting 
the respondentia claim, on the ground that they have instituted 
their suit after the lapse of 12 years without satisfactorily account- 
ing for the delay. I therefore confirm the former judgment of this 
court passed on the 6th of April last, with any extra costs the 
appellant has incurred through this review of judgment. 

The l/TH December 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 247 of 1846. 

Regular Appeal from the decision of the Principal Sudder Atneen^ 
petssed on the 2d of November 1&46. * 

Muthoormohun Nundey, (Defendant,) Appellant, 
versus 

Khetturmohun Dey, (Plaintiff,) Respondent. 

The plaintiff sued in the lower court for possession of ninety-two 
beegahs of land, and the proceeds thereof appropriated by the de- 
fendant, appellant, during the time of his possession. 
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It appeared from the record of the case that Shamapershad Roy, 
the proprietor of certain nankar lands in this district, gave the 
village of Goondah, with all the lands in his actual possession in 
putnee at a jumma of 452 rupees, to Santirani Roy, whose descen- 
dants falling into difficulties were forced to sell the property to the 
plaintiff^s father and cousin. Subsequent to this the talook was 
mortgaged to the defendant by Heeramonee, the wife of Shania- 
pershad Roy, the zemindar, and the zemiiidary rights became even- 
tually vested in the mortgage by process of foreclosure, that is to 
say, he was declared entitled to receive the malikana payable by 
the putneedar. In the year 1841 A. D., the collector instituted a 
suit under Regulation IL’^of 1819, for the resumption of lOG bee- 
gahs of dewottur land in the village of Goondah, and resumed 
them ; this resumption was subsequently confirmed in appeal by 
the special commissioner, and the resumed lands were let in farm 
to the defendant, appellant, as proprietor, pending a measurement 
and settlement of them. 

During three years the defendant paid the revenue according to his 
agreement, when the lands, having been measured and discovered 
to be less thqn 100 beegahs, were ordered to be released by the 
revenue commissioifer; 

On their relinquishment by Government, the plaintiff, respon- 
dent, brought thij action to recover them from the defendant, ap- 
pellant, (who has retained possession,) and states that they were 
included in the rukba of his talook, and formerly possessed by him 
as the zejnindar^s nijdukkula dewoitur, all^such lands by the terms 
of his agreement being secured to him as part of his talook. , 

The principal sudder ameen in the first place refers to the pro- 
ceedings under which the defendant, appellant, obtained his zeinin- 
dary rights as mortgagee, and considers he is only entitled to the 
annual jumnui of the talook, and can lay claim to no lands under 
the terms of the mortgage. He also considers tliere is really no 
dewottur land. in the village, the ancestors of Shamapershad Roy 
having only registereiksuch lands with a view to their exemption 
from settlement, and that the defendant, appellant, had himself 
urged this plea Wore the special commissioner when opposing the 
orders for resumption. That the order of the revenue commissioner, 
allowing defendant to retain possession of the lands when the 
Government claim was thrown up, was improper. That the col- 
lector’s roobucarry, dated the iS^h September 1844, states the 
plaintiff taMve been in possession, and shews that the land was 
inchjded in the pikba of the talook, and the resumption case to 
have%een instituted merely on information gained from the old 
^Haidad^^ papers given in at the time the old zemin4ars entered 
mto a settlement for the Government revenue ; that in fact the 
defendant had no rights at all when the commissioner of revenue 
directed him to be left in possession, nor can any thing be con- 
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ceded to him but the rent of the talook, nor cain the defendant 
show by what right he has retained the lands in his possession 
since 1250 U.^ the year in which Government cancelled the farm- 
ing lease and gave up the resumption. 

The principal sudder ameen on these grounds decreed the land 
to the plaintiffs^ with such profits as the defendant may be found 
to have received during the time he retained possession of the 
lands without a lease of them. 

The appellant in his appeal urges that the talookdar has no 
proof of the land having been included in his putnee talook ; that 
the terms of the kubooleeut produced in court gave him all the 
nijdukkula dewottur lands, with the nfal lands, but specifically 
declared all lakerag lands bestowed by the family on others to be 
excluded from the putnee, and of this nature are the lands in ques- 
tion, which were registered in the collector's office as bestowed 
upon Sumbooram Chuckerbutty for the purposes of idol worship. 
That a hissanameh drawn up on the 21st of Sawon 1225 (before 
the alienation of the talook) between the brothers shews which 
were the nijdukkelly lands, and which were real lakeraj ; that the 
principal sudder ameen has decided the case against ^appellant not 
on the proofs given in by the plaintiff, respondent, but on the 
want of right on the part of the defendant, appellant, w^ho vtms 
permitted to farm the land^ pending a settlement as proprietor 
with whom such settlement would be afterwards Aoncluded. 

It appears to me that the principal sudder ameen has not had 
any document befor'e him to shew that the land had been in pos- 
session of the plaintiff previous to^the resumption, and.previous to 
the engagements between the Government and thd defendant. If 
the plaintiff was really in possession of these 92 beegahs of land 
when the collector commenced proceedings towards the resumption 
of them, it appears improbable that the plaintiff should never come 
forward to defend his interests ; yet such is the case; though both 
the representative of the old zemindars and the defendant as mort- 
gagee of this portion of the property, attempted to subvert the 
collector’s proceedings. • 

The principal sudder ameen states that the proceedings before 
the khas superintendant prove the possession of the plaintiff when 
Government resumed the land : but this is not the case ; the meer 
moonshee of one of the uncovenanted deputy collectors reported 
on settlement duty that both the present plaintiff and defendant 
claim to hold possession of the lands, included in the resumption, 
the former as talookdar of the village, and the latter a^^farmer and 
proprietor pending settlement, and this is apparently the first and 
only intimation of the plaintiff’s claim ; and certainly was not sup- 
port by any evidence that a court of justice could rely upon, being 
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only such as the meer moonshee aforesaid entered in his report. 
The opinion of the principal sudder ameen that the defendant^ ap- 
pellant, is not entitled under the terms (rf the mortgage to more 
than the jumma of the talook, and consequently can claim no lands 
or other rights in excess pf it, has nothing to do with the present 
question, l^cause want of right on the part of defendant can be no 
just argument in favor of the plaintiff’s right of acquisition. 

The question appears to me to be simply this : was the plaintiff 
in possession of the 92 beegahs when Government resumed the 
land, and, on the belief of the proprietory right being vested in the 
defendant, appellant, entered into temporary engagement with him 
for the revenue, and thus virtually dispossessed the plaintiff? If 
he was, he has not explained why he left the aggressive acts of the 
Government officers and of the defendant, appellant, for several 
years unresisted. 

I am of opinion that the principal sudder ameen has not properly 
enquired into this fact, which is the real point to be decided, nor 
are there any papers or evidences with the record that enable this 
court to come to any satisfactory conclusion. The case must 
therefore be remanded, and the stamp fees returned to the appellant. 
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The 10th December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 9 of 1845. 

A Regular Appeal from the decision of Moulovee Syed Abdool 
Wahidy Xst grade Principal Sudder Ameen. 

Nud Ulli, Appellant, (Defendant,) 
verms 

Illahi Begum^ Respondent, (Plaintiff.) 

Rupees 69Jf. 

To prevent the sale of a house in satisfaction of a decree of 
court. ^ , * • 

The plaintiff, respondent, set forth in her plaint that on 13th ’ 
Poose 1246 she purchased from Kurala Bibee (a defendant in the 
case) a house for the sum of 575 rupees t|;irough Goopee Chow- 
dhree and Baijoo*, Kumla Bibee^s brother, the money having been 
advanced by a merchant named Juggoniohun Panreh ; that the de- 
fendant, (appellant,) having a decree against her husbdnd, Afzul 
Alii, got the house attached ; that though the attachment was 
taken off by order of the sudder ameen, the late judge ordered that 
the house should be sold in satisfaction of the decree. The plain- 
tiff accordingly sued to prevent the sale of the house. 

The defendant, appellant, in defending the suit asserted that the 
house was the property of Afzul Alii, the respondent's husband. 

Kumla Bibee in replying to the suit sided with the plaintiff, 
(respondent,) and admitted having sold ths house. 

This case on being before appealed was returned for re-trial. Fur- 
ther enquiry has distinctly proved that the transaction was a bona 
fide purchase by the respondent with money furnished by her 
father-in-law, who has filed a petition to that effect ; that it was 
made through the agency of Gopee Chowdree and Baijoo Chow- 
dree, Kumla Bibee^s brothers, the former of whom has deposed to 
that effect, and corroborated the evidence of the other witnesses. 
The principal sudder ameen, considering the case proved and the 
evidence on the part of the defence unworthy of credit, gave a 
decision in favor of the respondent, plaintiff, in which judgment 1 
entirely concur. 
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The 10th December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 13 of 1844. 

A Regular Appeal from the decision of Moulovee Syed Abdool 
Wahid^ 1^/ grade Principal Sudder Ameen^ 

Rajkiswur Mitter, Pauper, Appellant, (Plaintiff,) 
verms 

1 Benode Monee, mother, widow of Plaintiff^s brother, 

2 Prankisto Mitter,'^niinor. 

3 Rammonee, plaintiff^s mother, and others. Respondents, 

(Defendants.) 

Rupees 4,088-10 annas. 

On account of a joint trade. 

Plaintiff states that he left home in 1229 for service, leaving 
his brother, Buool, and his mother, Rammonee, in charge of alb 
domestic arrangements ; that on one or two occasions, having reason 
to believe that all was not goiiig on well, he went home, and had the 
account explained to him ; that on doing so the last time in 1233 
the books exhibited an outstanding balance in amount 1,371 9 0 
Grain in store, viz. ♦ • 

Rice 1500 maunds 

and * • 

Fire wood 500, value.^ • • 2,050 0 0 

Price of a boat, 210 0 0 

T ' 

4 ■ - 

3,631 9 0 

that on going home in 1239, he was not admitted. 

Deduct 6 annas or 6-16ths, 

BuooFs share, 2,493 0 3 

. Balance, 4,188 0 10 

Deduct received, 100 0 0 

Amount sued for, 4,088 0 10 

The defendants in ri^ly to the suit stated that in Cheit 1239 an 
equal distribution of the property took place, and that the plaintiff 
gave his brother a receipt in full of all demands, and that a mutual 
separation ensued. 

This Slit has a second time come before me, having been returned 
to the principal sudder ameen for re-trial. The decision of that 
officer now appears to be quite correct ; the defendants, respondents, 
havinff fullj^roved their objections, which are in a great measure 
estabfllhedby the evidence adduced on the part of the prosecution. 
The appeUaa^t has sued as a pauper in both stages, and had advi- 
ced nothing calculated to impugn the decisiqn of the principal 
sudder ameen, which is hereby affirmed. 
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The 14th December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 10 of 1843. 

A Regular Appeal from the decision of Motdovee Syed Abdool 
Wahid, \st Grade Principal Sudder Ameen. 

Thakoor Das Mookerjea, Appellant, (Flaintiff,y 
versus 

Shama Soondree Debea, Respondent, (Defendant.) 

Rupees 536, 9 annas, 15 gundahs, and 3 cowries. Possession of 
land and mesne profits. 

The plmntiff sets forth in his plaint that, on 24th April 1838, 
he purchased turuf Bundaipara, subjeat to payment of 8,014 ru- 
pees, 14 annas, 10 pies, and sold for arrears of revenue'; that on 
the civil court proceeding to put him in possession the defendant 
laid clmm to 3 uninhabited villages Jote SheelAram altos Luckhee- 
narainpore, Musseedabad, and Nazirpore, stating that in tl}e year 
1244, Chunder Secur Surjualr, manage! of the idols Luckheenarain 
and RadabuUub, aud who in 11^!J& S., had purchased the villages 
of Durupnarrun, then a landholder, for ^ rupees, had assigned them 
over to her deceased son, Jaikishun, on gift. Plaintiff accordingly 
filed copy of a statement, showingJ;he quantity of land.appertain- 
ing to the villages in question, obtained from the collector's office, 
but that the defendant's right was upheld. The plaintiff proceeds on 
to state that the statement of lands which was filed in the collector’s 
office by the defendant’s husband, Thakoor Das Rae, showed the 
quantity of each village to be as follows : * 


Musseedabad, 74 19 

Jote Sheebram, 27^ 16^ 

Nazirpoor, 350 16 


Beegahs ...... 697 Hi 


but that defendant held an excess of 500 beegahs in Musseedabad 
and Nazirpoor belonging to his village Allooallee, and of 250 in 
Jote Sheebram, appertmning to plaintiff’s village Bagmarra, for 
which he brought his action, claiming also mesne profits*. 

The defendant in reply to the suit asserted lhat the lands apper- 
tjunedto the villages in question, that they paid a separate rent 
into the collector’s office, 
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Two ameens were consecuttTely deputed to measure the land in 
dispute, whose reports agiieed with each other* They estimated the 

land to be 740 13 

of which quantity the principal sudder ameen award- 
ed to plaintiff,*, 472 7 

leaving* •„ 266 6 

which in consequence of the proximity of the lands of either party 
he equally distributed between them, aisallowing mesne profits. 
With this decision both parties are dissatisfied, l^e decision 
of the principal sudder ameen is in my opinion wrong. The land 
held by the defendant as shewaittee (belonging to idols,) was for- 
merly part and parcel of the estate Bundaiparrah of Durpunarain 
Kae, former landholder. This person had two sons, Hurropersaud 
and Thakoor Das, the former of whom in the year 1192 sold to 
Chunder Seekur Rae, manager of the idols Lukheenarain and 
Radabullub, the villages Jote Sheebram or Lukheenarainpoor, 
Musseedabad, and Naziraoor, which were assigned over by 
him in gift in 1244 to the defendant's son, Jaikishen. Thakoor 
Das Rae, mentioned above, appears to have been the defen- 
dant's husBand, end in his capacity of landholder filed, in 
1201, a rugbubundee or statement of the lands appertaining to 
the idols, in the collector’e of%e. The. late Durpunarain’s heirs 
having become defaulters to flMyfernment the estate was sold and 
purchased by the plaintiff, dispute existing between the 

plaintiff and the defendant is as to boundary. The rugbubundy or 
statement of lands relating to the uninhabited villages in the defen- 
dant’s occupation is forthcoming, but those of the villages Bag- 
marra and AHooallee, belonging to the plmntiff, have not been 
filed, yet the principal sudder ameen in the absence of the latter 
has depided the case, on the particulars of land filed in the collec- 
tor’s office, «awarding 472 b, / c, to the plaintiff, and a moiety of 
the remaining lands to either party. 

? The case must be returned to the principal sudder ameen for fur- 
ther enquiry* It will<Ji>e his duty to make enquiry, and ascertain if 
any statement exists in the collector’s office showing particulars ot 
the lands forming the plaintiff’s two villages Bagmarra and Alloo- 
allee, and to depute a competent person to define a boundary be- 
twcen^the villages of either party respectively* 
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The 14th December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 11 of 1843. 

A Regular Appeal from the decision efMoulmee Syed Abdool Wahid, 
grade Principal Sudder Ameen. ’ 

Shama Soondree Debea, Appellant, (Defendant,) 
terms 

Thakoordas Mookerjea, Respondent, (Plaintiff.) 

Rupees 3000. Possession of land and mesne profits. 

This case is similar to No. 10, decided this day, and, for the 
reasons therein stated, the appeal is decreed, and the judgment of 
the principal sudder aineen reversed. 

The 14th December 1846. 

Present: H. P. RUSSl^LL, Judge. 

Case No. 24 of 1845. 

A Regular Appeal from the decision of Moulov^e Sycd Ahdopl Wahid, 
1st grade Principal Sudder Ameen* 

^ • 

Bejaigovind Burral and €hamo9.|3utt, Appellants^ (Defendants,) 

va^ 

Shanund Moi, Respondent, (Plaintiff.) 

Rupees 1,052. For possession of a house. 

The plmntiff sued to recover possession of a house, purchased by 
her in the name of Rajiblochun Burral, at a sale in satisfaction of a 
decree of court against the defendant Bejaigovind Burral, stating 
that the latter, after various attempts to recover possession of the 
house, contrived to have it attached as the property of her son 
Kaleedas Dhur, in execution of a decree against him in favor of a 
person named Rusool Buksh; that after the attachment was taken 
off he instigated his servant, Chamoo Dutt,*to claim the house by 
purchase from Rajiblochun Burral ; and that possession of it was 
summarily assigned over to Chamoo Dutt. 

The defendant Bejaigovind, in reply teethe suit, said that the 
house was his servant Chamoo Dutt\ who claimed it as his pro- 

^mce the institution of the appeal Chamoo Dutt has withdrawn 
his to the house, admitting that it belongs to the r^pondent ; 
and as Bejaigovind Burral who appealed with the view of support- 
ing Chamoo Dutt disclaims all title to the house, I dismiss the 
ap^al with costs, and confirm the decUion of the principal sudder 
ameen in awarding it to the respondent. 
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Tob 14th Dbcbmbbb 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 47 of 1846. 

A Regular Appeal from the decision o/Moulovee Mahomed Mobeen, 
Moormff if Oowaa. 

Bahadur Mundul, Appellant, (Defendant,) 
versus 

Burkutoollah alias Burroo Mundul, Respondent, (PlmntifF.) 
Rupees 26-15-0. On a Iwnd. 

The plaintiff sued to recover the sum of Company’s rupees 16 
advanced to the defendant on a bond, with interest. 

The defendant having neglected to defend the suit, and having 
in an action brought against the respondent acknowledged the 
present debt, the moonsiff decreed the case. 

The appellant appealed to this court requesting that the case 
might be returned to the moonsiif, in order that both suits might 
be tried together. On enquiry from that officer I find that the ap- 
pellant’s suit against the respondent has been amicably aiUusted. 
As I see no reason to interfere with the moonsiff’s decision, 1 affirm 
the same. « 

, The 15th December 1846. 

Present: H. P.-iRUSSELL, Judge. 

‘ Case of 1845. 

A Begular Appeal from the decision of Moulovee Syud Abdool 
• WaMd, 1st grade Principal Sadder Ameen. 

Kesub Singh and Nundkoomar "Singh, Appellants, (Defendants,) 

versus 

Bankishore Ghose and Radhanatb Ghose, 12 annas sharers of 
. estate Bandara, Respondents, (PkdntiiTs.) 

Rupeesi^, 14 annas. To resume land held as rent-free. 

I The respondents, plaintiffs, stated that the appellants held 3 ct. 
16 gs. of land, for which they formerly ]^d an annual rent of rupee 
1-9-6, but at the instigation of the 4th sWer, Hmrsoondree Gopteb, 
they had withheld payment since 1237. The respondents accord- 
ingly sued to resume |ths of the land, the rent being R. 13 9 


Eighteen yiars’ value, 21 12 6 

Add r&t km 1237 to 1247, 13 4 17 


The appellants, defendants, in defending the suit asserted that 
they resifed on the land rent-free by permission of Musst. Sona- 
mimee, (aldefendant in the suit,) widow oi Ramchunder Sing, their 
deceased brother. 

This case was first tried by the sadder ameen, who exceeded his 
authority in doing so, and on an appeal it was referred to the prin- 
cipal sudder ameen, who, on the report of the collector mid evidence 
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adduced, considered that the land was subject to payment of rent, 
and passed an order for resumption. That Uie land is liable to 
payment of rent, and that up to 1237 rent was paid is indisputably 
proved. The rent due, though mentioned, is not sued for, and the 
respondents in instituting the action have proved a right which 
they possessed previous to its institution. The appe'al is dismissed 
with costs. 


The 15th December 1846. 

Present : H. P. RUSSELL, Judge. 

Case No. 12 of 1846. 

A Regular. Appeal from the decision of Moulovee Syed Abdool 
Wahid, Isi Grade Principal Sadder Ameen. 

Nubeen Chunder Bancrjca and Punchoomonee Debea, Appellants, 

(Defendants,) 


versus 

Punchanun Banerjea^ Guardian of Tailakhuh Tarinee, Minor^ 
Respondeat^ (Plaintiff.) ^ 

Rupees 1,118 and 10 gundahs, pride of Jewels*. 

The plaint set forth that plaintiff, and Musst. Dassee, the de- 
fendant, Puiichoomoneys mother, were sisters; that Govind 
Pursad Ghosal, their father, n(^ having any son, bequeathed a 
moiety of his jewels to each o^ his daughters ; that while plaintiff 
was absent, his wife, Musst. Kumulmoonee, was taken inland that 
previous to her death, she, on the 41th Assar 1231, made out a list 
of her cash and her jewels, and those belonging tc her idol, which 
she placed in separate boxes and consigned them to the de- 
fendant’s care to deliver to the plaintiff on his return home ; that 
on coming home he received the list of the property from his 
servant, but that the defendants would not restore it. Plaintiff 
accordingly sued for the value of the same- 

Gold ornaments, weighing 20 rupees, 8 jtnnas. 


8 pie, at 16 rupees, 328 8 0 

Silver ditto, weighing rs. 482-8, at 13 annas, 392 0 6 

Pearls and beads, 21 0 0 

Cash, 256 0 0 

2 Boxes and keys, 240 


Ornaments belonging to the idol, and value of 
papers, 


999 12 6 
118 4 0 


1118 0 6 
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The defendants denied having received the property sued for from 
the deceased^ alleging that on being taken ill she came to Berham* 
pore and occupied her portion of the family residence; that she died 
on the 6th Assin 1251 ; and that the defendant^ Nubeen Chand^ 
defrayed 4 rupees on account of her funeral expenses ; that Prun- 
bundoo Banerjea was aware that she had left her cash and oma« 
ments at her own house, and that in reality she never possessed so 
much property, and if she had made it over to them it would have 
been on a written document. The plaintiff filed the list of the 
property, which has been duly stamped to render it a legal docu-* 
ment . 

. The principal sudder ameen, on the evidence of Muddun Mohnn 
Banerjea who wrote the list of the property, and of Bydnath Raj- 
bungsee, Muddoo Sing, and Hurrekisben Das, and the written re- 
ports sent in by Jeetoo, Rumtunnoo> and Kunjoo Chund, native 
doctors who attended the deceased^rdacreed the amount sued for 
with exception of the idoFs brnaments, deeming the evidence on 
the part of the defence unw/)rthy of credit. 

There appears to be every reason to believe that the ornaments 
were made over to the defendan|8. Their real value however, though 
their weight fSs mentioned in the^ist, has not “been proved. This 
may be estimated by ascertaining from native jewellers the quantity 
of alloy usually used in makkig up ornan^nts of a similar descrip- 
tion, The evidence of the native doctors should hfive been taken on 
oath, and that of Prunbundoo Baiierjea should have been taken for 
the defence. The investigation of the principal sudder ameen ap- 
pears to be incomplete. The appeal is consequently decreed, and 
the case returned for re-trial. * 

The 16th December 1846. 

«Pb£8rnt: H. P* RUSSELL, Judge. 

< Cam No. 91 of 1846* 

‘ f 

A Regular Appeal front the decmon of Moulwee Mahomed Mobeen, 
Moomiff of Gowaa. “ 

Aullubhee Kant, Appellant, (Defendant,) 
verms 

Sreekanth Bunal, Respondent, (Plaintiff.) 

Rupees 25>11<5 gs. Arrears of rent. 

Thb respondent sued the appellant for the sum mpees 18-1-6 
gs., rent due, and interrat 6 rupees, from 1246 to 1261, on account 
of aleaae of 1 beegah, l$cottah8 of lands, held at an annual rent of 
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ntpees 3-0-3gs., ag a written engagement dated the 2d BysAck 
1251. Amount in Sicca rupees 24 1 6 

in Company’s rupees 25 11 3 

The appellant in defending the suit admitted that the amount of 


land and t^ amount of rent demandable were correct, but pleaded 
that the dispute between him and the respondent had been settled 
by arbitration, and that 8 rupees which had been found to be due 
were paid, for which he held a receipt dated the 28th Assar 1252. 

The appellant filed a document purporting to be a receipt for 
the above amount, but on a subpoena being issued could not point 
out his witnesses, and omitted to pay in the amount required to 
re-issue the same. The case was consequently decided in the 
respondent, plaintiff’s, favor. . 

T^e appellant not having ^ged any thing calculated to impugn 
the justness of the moonsiff’s decisim, 1 dismiss the appeal with 
costs. ' . 


The 16th DseBubbr 18^6. 

Present: H. P. RUSSELL, Judoe. 

Case No. 161 of 1846. 

A Regular Appeal from the decmon of Shekh (ftiolam Furrreed, 

Isf grade Moonsiff of Hururparrah. 

Bunmallee Mundul, Appellatft, (Defendant,) ■ 
verms 

• Rajiblochun Mundul, Respondent, (Plaintiff.) 

Rupees 28-14-2 gs. 3 cts. On account of a bond.. 

The plaintiff sued to recover the sum of rupees 23-12, and inter- 
est thereon, on a bond executed by the defendant on the 13th 
Phalgoon 1250 on making up the accounts. 

The defendant in replying to the suit said that if the plmotiiTs 
account books could show any balance against him, he was willing 
to pay the amount, urged that he was absent on a pilgrimage to 
Gyah from the 11th ftalgoon 1250 to the 21st Choit 1251, and 
that an enmity had existed between him and the plmntiff as to 
the obsen’ance of caste. 

Evidence on the behalf of each party having been taken, the 
moonsiff decreed the suit in the plaintiff’s favor, discrediting the 
witnesses for the defence. 

I find that the proof to the execution of the document on which 
the suit has b^ brought is incomplete, the evidence of the writer 
of the same not having been taken, and only one of the witnesses 
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examined being able to read and write. 1 accmdingly return the 
case for re-trial. The^ amount of the stamp on which the appeal 
Itas been drawn out to' be returned tp appellant. 


The 16th December 1846, 

Present : H. P. "BIISSELL^ < J udgR. 

; Case No. 162 of 1846., 

'fi ' ‘ ‘ 

A Regular Appeal from the^ decision ofMudm Mohun ChQwdry, late 

.’v , ' ^ ^ 


Juggumath Mundul, Appellant, (Defendant,) 
versua 


' Sheebdyal Das, Respondent, (Plaintiff.) 

Rupees 74-10-13 gs. 2 cts. On.aci||>^t ol a deed of instalment. 

The plaintiff sue^-ithe defendant, /or balance of amount due on a 
deed of instalmen]^ havin|f previously obtained a decree for the two 
first instalments. 

The defen^nt in defending suit- admitted having executed 
the document, but ilSssrted full imtisfaction of the demand in cash 
and in produce. 

The moonsiff, considering*the demands just in the absenpe of 
proof of adjuStnftwit,, gave a decree in plaintiff^.s favor, in which 
judgnient I concur. The appeal is dismissed with costs. 

^ ” t ' * 

The 16th December 1846. 

Present: H. P. RUSSELJ.,, Jboge. 


. Case No. 193 of 1846. 

A RegvAgr Appeal from the decision of Mr. H, S, Jhcmp 80 h,.laie 
^ Isf gretde Moonsiff ofJung^ore. 

‘ J^ran Munikd, Ap^ellant^lDefepidant,) 

Bhinkoo, Biswas, Re^)ondent, (jPltnntifih) 


Rupees 43-12-0. On acepunt of an instalment. 

The rd^pon^nt sued the appellant for a sum due on a deed of 
instalment, executed on adjustment of accounts. 

The defendant, in reply to ihn suit, sifted that the plaintiff’s 
father and «is father had mercantile dealings with each either, and 
the ffkter, being indebted to the former, assigned over to him 
6 b. 15 ct of Itind, the annual rent of whidi was rupees 14-12 as., 
that fttbsequently another atxmigenieBt w$p aiter^ into 'under 
which plaintiff retfdned the land* defendant denied the execu- 
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tion of the deed on which the action wasr brought, and asserted 
that the real document was dravvii out on plain paper ; the plaintiff 
promising at the time to credit the defendant with the rent due, 
and deduct the same from the amount of the instalment deed. 

The deed of instalment having been duly pro<^ed, and the assign- 
ment of the land being proved to bave been on account of another 
transaction distinct from the present case, the moonsiff decided 
the suit in the plaintifFs favdr. Concurring in his judgment, I dis- 
miss the appeal with costs. 

The 16th." December" 1846. 

Present: H. P, RUSSELL, Judge. 

Case No. 214 of 1846. 

A Regular Appeal from the decision of Baboo Petumber Mookerjea^ 
Mobnsiff of Zeeagunge. 

Gholab Khulifa^ Appellant, (Defendant,) 
versus ^ 

Govind Das Mohunt, liespondent, (Plainti/f.) 

^ ' '' f 

Rupees 63-5-0. On a bond. 

The plaintiff sued^ the defendant recover the sum of'' rupees 
48, lent on a bond, withT interest. • 

The defeudant,jil though duly served with the notice of the lower 
court, gave no reply to the suit. The bond having been duly 
proved by the evidence adduced and by the writer ol tlic same, the 
moonsiff decided the case in plaftitili'^s favor, in which decision I 
concur. ^ ^ 

The appeal is dismissed with costs. 

Th^ 18th December 1846. * 

Present: H. P. RUSSMiL, Judge* 

Case No. 175 of 1846. 

A Regular Appeal fro^ the decision of Mr, H, S'. Thompson^ late L/ 
grade Moonsiff of Jungypore. 

Soopul Shaha, Appellant, (Plaintiff,) 
versus 

Sunkoree Sabin, Respondent, (Defendant,)* 

Rupees 6-12. On account of wagesl 

The plaintiff stated that the defendant^d husband bad engaged 
him in Bysack 1250, as a servant, on a salary of 12 annas p^ 
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mensem and clothing ; that on the demise of her husband the de- 
fendant made an account of what was due to the plaintiff, which 
amounted to 15 rupees, and retained him in her service from the 
month of Bhadur to Poose 1252 ; that for the latter period the 
plaintiff^s wages were 3 rupees, 12 annas, making with the former 


balance, 18 12 0 

Deduct paid, 12 0 0 

Balance due, 6 12 0 


The defendant in reply to the action asserted that in addition to 
the amount acknowledged to havdf been received, she had, in money 
and by furnishing the plaintiff with materials for building a house, 
paid more than the balance sued for. The moonsiff, considering the 
objections raised against the demand duly proved, dismissed the 
suit, and as I see notlung calculated to impugn the judgment of 
that oflftcer, I confirm the same, and dismiss the appeal with costs. 


The 18th December 1846. 

* ® «- 

Present: H. P. RUSSELL, Judge. 

. Case No. 200 of 

A Uvular Appeal from the decmonjof Mouhvee Mahomed Mobeen, 
Moonsiff of Gowas, • 

Kishore Shah, Appellant, (Defendant,) 
versus 

A 

^ Sartuk Shah, Respondent, (Plaintiff.) 

\ Rupees 11-1-0. On account of jewels. 

The plaintiff sued to recover the value of some jewels, made 
over to the defendant in anticipation of the marriage of his younger 
brother with defendant's daughtei^ who was subsequently married 
to another party. 

The defendant urged that the value of the jewels was only 
4 rupees, 6 annas, and that they had been duly returned ; that 
plaintiff owed him 13 rupees, 9 annas, for oil, and had instituted 
the suit to annoy him. 

As me defendant did not comply with the requisitions of the 
court, the moonsiff deci*eed the case in the plaintiff^s favor. I see 
no reason to interfere with this judgment, and dismiss the appeal 
with costs. 
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The Ifh’H December 1840. 

Present: H. P. RUSSELL, Judge. 

Case No. 109 of 1846. 

A Regular Appeal from the decision of Mouloee Mahomed Mobeen^ 
Moonsiff of Gowas, 

Neelkunth Sircar, Appellant, (Plaintiff,) 
versus 

Nukee Mohaldar and Nubee Shekh, Respondents, (Defendants.) 
Rupees 47 0 a. 8g. Bond. 

Plaintiff sued to recover rupees 4/, 0 a. 8 g, due on a bond. The 
defendant, Nukee, in defending the suit denied the demand in totOy 
stating that as the plaintiff and hi| father lived conjointly, the bond 
would have been drawn out in favour of both ; that plaintiff and his 
father had previously sued them for debt and obtained a decree on 
his father^s estate, but as it did not affect their persons this suit 
has been maliciously instituted. 

From the circumstance of the father being alive and living with 
his son, and as the plaintiff had failed\o attend as desired by the 
defendant, and assert the justness of his demand " viva voce,^^ the 
moonsiff, bearing in mind the other case alluded toy deemed the 
present suit malicious, and dismissed it. 

Whatever may be the merits of the ^ ase, it was clearly the moon- 
sifPs duty to have taken^fhe evidence of the witnesses to the bond, 
which has not be^n done. The case is accordingly returned for re- 
trial. The appellant will receivje back the amount of the stamp on 
which the appeal is engrossed. 

The HJth December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 159 of 1846. 

A Reffular Appeal from the decision of Moulovee Mahgmed Mobeen, 
Moonsiff of Gowas. 

Choto Ram Lai Das, Appellant, (Defendant,) 
versus . 

Gungagovind Odhikaree, Respondent, (Plaintiff.) 

Rupees 27, 15 a. 7 g. Balance of account. 

The plaintiff set forth in his plaint that he had advtuiced the de- ’ 
fendant money on account of silk piece goods, and that on the 9th 
Sawun 1252, the defendant came and cast up his account, which 
proved to be rupees 26-10-0, for which he promised to deliver in 
silk piece goods in the course of a month ; that tl^e de(ipndant had 
only paid 4 as. in mulberry leaves, making the balance, 26 6 0 
Interest, 19 7 


27 15 7 
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The defendant in his reply to the suit asserted that he had de- 
livered silk pieces to the full amount, stating that the plaintifTs 
brother had sued his (defendant’s) mother in the civil court fora, 
debt, but not being able to prove his demand, that the plaintiff had 
boDught this action through spite. 

The defendant not having been able to prove his statement, and 
the demand appearing from the evidence to be just, the moonsiff 
decreed the case, in which I concur. 

The 19th December 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. ^90 of 1846. 

A Regular Appeal from the decision of Baboo Dioarkanath Roy, 
1st grade Moonsiff of Lulbaugh. 

Bydnath Mundul, Appellant, (Plaintiff,) 
versus 

Rammonee Ghoshannee and Birmomoee Glioshannec, Respondents, 

(Defendants.) 

* * ‘ ‘Rupees 31-7. Bond. 

The. plaintiff sued the defendant for balance of a debt due on a 
bond for rupees 31-4-0, date*d the 23(1 Sfabon 1245 : 


Principal,....'....*. *. 31 4 0 

Interest, 24 7 0 

‘ 56 11 0 

Paid, 24 4 0 

Balance, 31 7 0 


The defendants denied the debt in toto, urging that Rammonee 
was ill in another village on the date of the bond j that the suit had 
been; maliciously instituted in consequence of their Iji^ving com- 
plained against the plaintiff in the magistrate’s court for taking 
away a cow.*^ * 

The paper on which the bond is executed appearing to be old, 
the writer of the document being dead, and the other witnesses 
unable to read or write, and no particulars of interest paid being 
^iven, the* moonsiff dismissed the suit ; and seeing no reason to 
interfere with Itis decision, 1 dismiss the appeal with costs. 
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The 5th December 1846. 

Present: T. C. SCOTT, Judge.. 

No. 83 of 1846. 

B£gular Appeal from a decision passed by the Additional Principal 
Sitdder Ameen, Mahomed Ibrahim Khan, under date IQth Decem- 
ber mb. 

Phagoo Lall, (Plaintiff,) Appellant, 
versus 

Gopee Lall, Birjmohun Lall, Cbootoo LaU, and Munnor Lall, 
(Defendants,) Respondents. 

To recover the sum of Company’s rupees 1352-3-8-16, prin- 
cipal and interest, balance of accounts for spiceries for the years 
1 to 7 to 1899 (Sumbut) inclusive. 

The appellant sued the respondents in the lower court for the 
sum of 1352-3-8-16, principal and interest,, balance of account, 
for spiceries for the years 1897 to 1899 (Sumbut) inclusive. The 
proof adduced by him was an abstract in the .muhajiny character, 
with translation, giving the items of eight payments (tte amount 
principal now sued for) made by appellant to respondents, without 
date or year, but with a'reference on it to the pages of other books, 
and the evidence* of witnesses to the fact of respondents having 
admitted the debt. The respondents state that they have had 
transactions with the a^)pellant for longer than the period stated 
by him, viz. from 1896 to 1901 SiJmbut: they put in thfeir accounts 
for this period, which shew that no balance ir. exhibited, and their 
witnesses prove that the accounts between the parties were 
adjusted and closed. The point at issue turned on the correctness 
of the accounts which both parties were called on to p/oduce. They 
were examined by the (Baheedan) person appointed for that pur- 
pose by the court, who reported in favor of the respondents. They 
were subsequently made over to 3 muhajpns, who* ^pcorded that 
the accounts of the appellant were irregular, and those filed by the 
respondents correct. The 2d principal sudder ameen dismissed 
the suit. The chief pleas in appeal are the validity of the proofs 
adduced by appellant, and that the decision of the lower court is 

opposed to the precedent, laid down in 
♦Dewanny Reports, vol.IL page the case cited in the mar^n.* On the 
27 i,BunseedhurNundee, Ap- first point, with the stgtemqpts of the 
pellant, qualified peop\p who have exammed the 

Mirza Moohumad Bhureef, Res- accounts before me, I have no hesitation 
pendent in rejecting the proofs of the appellant : 

the second plea does not apply, it is the 
business of the plmntiff in the first instance to prove his claim, and 
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failing that the alternative is dismissaL It is therefore ordered 
that the appeal be dismissed with costs, and the order of the 2d 
principarsudder ameen, dated 16th December 1845, be confirmed. 

The 7th December 1846. 

Present: T. C. SCOTT, Judge. 

No. 3 of 1846. 

Regular Appeal from a decision passed by the Principal Sudder 
Ameen^ Mr. E. TfCostay under date ^\st December 1845. 
Moulvy Owlea Ally, Moost. Abida and Moost. Wajeeda, wives 
of Hakeem Uhinud Ally, (Defendants,) Appellants, 
versus 

Raja Bhoop Singh, (Plaintiff,) Respondent. 

To recover possession of three villages, viz. mouzahs Chainpore, 
Sheikhpoora, and Burhumpore, perguunah Hawalee Azeemabad, 
leased by respondent to appellants from 1250 to 1258. 

The respondent, (plaintiff,) sued the appellants, (defendants,) in 
the principal sudder ameerrs court for the possession of three vil- 
lages leased by him to the appellants, from 1250 to 1258, on a con- 
sideration of *^5000 Sicca rupees, the terms of the agreement being 
that the lease should terminate at the end of 1258, or at the ex- 
piration of any intermediatCcyear on >vhich the respondent might 
think proper to repay the sum advanced. Tlie amount was deposit- 
ed by him in court. Tlie transaction is admitted by the appel- 
lants, but they state the lease was ferniinable only at its period in 
1258, and not intermediately. The counterpart of the lease writ- 
ten by appellants is filed, and bears out fully the statement of the* 
respondent that the lease was terminable at the end of any year 
on the repayment of the sum advanced, it is formally executed, 
duly registered, and proved by witnesses. To set aside this 
clause, tne appellants file a letter from the respondent saying such 
an insertion had been made through the intrigues of his depend- 
ants,^ that the lease was not terminable intermediately, but that 
even on the repayment of the money advanced on the final year, 
the respondent would not disturb their possession, which should 
remain during his life. This letter does not bear the seal of the 
respondent, but merely the initials B S in English. It is en- 
tirely denied by the respondent. The principal sudder ameen con- 
sidering the genuineness of this letter extremely doubtful, while the 
appellants in substance admitted the facts of the original trans- 
action as staled by the respondents, decreed the suit. The plea in 
appeal4(is the authenticity ^nd genuineness of the letter of the re- 
spondent. I entirely concur in opinion with the principal sudder 
ameen that it cannot be received with any faith. It is the duty of 
the courts to view with extreme suspicion supplementary proora of 
this kind, setting aside, asit would, engagements entered into with 
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all the legal and requisite form^Uities^ and it also contains the fault 
so common to evidence of this kind, it proves too m^ch ; why 
should respondent have agreed to lease the land to appellants 
after repaying the money advanced on the expiration of the terip ? 
It is therefore ordered, that the appeal be dismissed with costs, .and 
the decree of the principal sudder ameen be confirmed. 

The 9th December 1846. 

Present: T. C. SCOIT, Judge. 

No. I of 1845. 

Original Suit. 

Moulvee Owlea Ali, Moost. Wajideh and Moost. Abideh, Plaintiffs, 

versm 

Rajah Bhoop Singh, Defendant. 

To recover the sum of Company's rupees 378-9-6, amount of 
interest on an advance of Sicca rupees 5(X)0, or Ccnnpany^s ru- 
pees 5,333-5-4, from 27th Magh to the end of Bhado 1249 F. S. 

In consequence of the case betweeif these parties, No. 3 being 
in appeal before this court, this suit, at the request of the plaintiffs, 
on being instituted was directed by the judge to remain on his file 
for investigation. The transaction originates in the one decided 
by this court on the 7f'h December ,1846. It is for interest on 
Sicca rupees 5000, the ailiount advanced from 27th Magh to the 
end of Bhado 1249 F. S., that is, from the date of the payment to 
the date of possession. The defendant states that this claim is in 
direct contradiction to t)ie term’s of the deed, which state? that the 
transaction is not to be charged with interest. The plaintiffs 
bring witnesses to prove that defendant admitted he would pay in- 
terest. The defendant files the counterpart of the lease, signed by 
the plaintiffs, in which it is distinctly recorded that the money is 
advanced and no interest is chargeable. Having no doubt of the 
validity of the latter document, I consider the claim of the plain- 
tiffs untenable, and dismiss the suit with costs. 

The 9Tn December lt^46. 

Present : T. C. SCOTT, Judge. 

No. 2 of 1845. 

Original Suit. 

Moulvee Owlea Ali, Plaintiff, 
versus 

Rajah Bhoop Singh, Defendant. , 

To recover Compan3r’s rupees 495-0-0, amount of expenses in- 
curred, connected with settlements of certain villages, viz. mouzah 
Sheikhpoora, &c. 

The remarks in case No. 1, as regards the suit being retained on 
the judge^s file, applies to this number. The plaintiflf sues the 
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defendant under ait (tunkhanam^) assignment for the sum of 
400 rupe|8, dated 7tb Assar 1249, which amount had been expend- 
ed by the plaintiff, at ‘the request of the defendant, connected with 
the settlement proceedings of lands of the defendant. The 
assignment is hied and proved by witnesses, and bears the seal of 
the defendant. The defendant denies the genuineness of this 
assignment, Imt admits he ‘gavo one of the same amount for the 
purpose specined by nlaintiff^ but that it was to be paid from the 
balances of 1249, had been so collected by plaintiff. Defend- 

ant brings 2 witnesses in proo{:iof< this assertion, but they merely 
state an assignment having been given and the money collected. 
I consider it however quite insufficient to invalidate this specific 
claim of the plaintiffs with the proof he has adduced to substanti- 
ate it. It is therefore ordered, that a decree be passed for the 
plaintiffs for 400 rupees, with costs and interest. 

The 11th December 1846. 

Present: T. C. SCOTT, Judge. 

* No. 4 of 1845. 

Original Suit. 

* Moost. Abideh and Moost. W^ideh, Plaintiffs, 

* . verstis * 

Rajah Bhoop Singh, Defendant. 

To recover the sum of Company’s rupees 129, amount of an 
assignmenf (tunkhanameh.) * 

The remarks in case No. 1, as regards the suit being retained 
on the judge’s file, apply to this number. The plaintiffs sue the 
defendapt for an assignment granted by him for expenses connect- 
ed with the settlement of the lands of the defendant. The plain- 
tiffs ^ not file the original tunkhanameh, but say it has been lost; 
that ft was filed in the case No. 3, when the suit was in appeal : 
plaintiffs took the original to have the proper stamp affixed, they 
refer to the copy which remained with the appeal case. Plaintiffs 
bring two witnesses, but their evidence is merely general and not 
satisfactory. The defendant denies the assignment, and states 
that plaintiffs’ statement is in itself inconsistent, he having by his 
own account expended part of the money for a mokhtear at a 
period antecedent to the transaction between them. The original 
assignment dot being forthcoming, and the evidence of the wit- 
nesses 4ot having satisfactorily established the facts of the case, 
1 dismiss the suit with costs. 
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The 18th Deocmber 1846. 

Present: D. PRINGL^i, Judg^. 

Appeal No. 6 of 1846. 

Sudder Atn^eriy Izzut Alu * 

Sheikh Bhola and others, (Defendants,) Appellants, 
versm 

Doolar Jha, (Plaintiff,) Respondent. 

Mirza Ashkuree and Bama ChurUy vakeels for Appellants* 

Seetul Chund Rai, vakeel for Respondent. 

This action was brought by the respondent, to recover posses- 
sion and mesne profits, because of his ejectment by appellants from 
445 beegahs of pasturage ; being laid at 774 yupees, 8 pmas. The 
plc'iint sets forth, that the right of grazing tne said lands had been • 
enjoyed by plaintiff from time immemorial, at a rent of 25 rupees, 
as fixed by decree of the hioonsiff], and paid up to 1249 ; that in 
1243, he was ousted from 239 beegahs, in dne village, by three of 
the defendants, farmers from 1240 to 1244, and their surety ; and in 
1 249, from 206 becgalis in another, by the co-defendants, lessees 
from 1249, and parties holding of them; v/hoin he now jointly 
sues, with the proprietors, and surburakar during estate^s seques- 
tration* 

In reply it is urged, that the claim thus made, formed distinct 
grounds of action, and that the valuation of his interest by plain- 
tiff, at threefold the amount of rent, is illegal ; — the lessees under 
the first lease, pleading not guilty, — those under the last, that 
plaintiff being in arrears, and not attendii^ to enter into engage- 
ments, the lands were let to another. 

The sudder ameen finds plaintiff ^s ejectment in 1243, establish- 
ed by evidence of witnesses ; and that in 1249, by admission of the 
parties ; while payment of rent by plaintiff for that year, is proved 
by charchittee, filed in a separate suit; verdict being given 
against the farmers, sureties, and under tenants ; the proprietors 
and surburakar being relieved. , 

Who now appealing under separate numbers, it is urged by the 
lessees in 1243, that the plain tiff^s allegation is disproved by the 
ameen’s local investigation, in which no such trespass is found to 
have been committed. The appellants, lessees in 1249, pleading 
in justification, as before. 
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Judgment, 

The respondent would establish his ejectment in 1243, from 
certain of the lands here included, and in 1249, from the remain- 
der, as said yet to continue in both f here pleading, that additional 
evidence as respects the former would be obtained from the records 
of the criminal court ; but this he has failed to produce ; while the 
local enquiry, as alleged by the appellant, goes to disprove it. It 
further appears th^it, on expiration of the above lease in 1245, the 
respondent himself became the lessee, in the name of his servant, 
as whose surety he appears ; but in consequence of his falling into 
arrears in 1247| it was tak(^n into khass collection by the surbura- 
kar, until relet to the co-defendant in 1249. If dispossessed dur- 
ing this interval, therefore, it must have been by his own act. The 
charclrittee produced by whom, as that of the co-defendant, to es- 
tablish payment of rent in that year, though repudiated by the lat- 
ter, is no less conclusive in proof of respondent's possession, his 
crop, thus said to be attached, being thereby released. Having 
thus wholly failed to establiifli the facts asserted in his plaint, it is 
unnecessary to consider the legal objections here raised, to the 
union of actions so distinct. The decision of the sudder aineen is 
therefore reversed, and "a decree given in favour of the appellants, 
under tins, and the following pumber, with all costs in both courts. 

^HE' 18th December 1846. 

Pbese]jt: D. PRINGLE, Judge. 

' . Appeal No. 8 of 1846. 

Sudder Ameen^ Izzut Alu 

Bedyanund Jha and others, (Defendants,) Appellants, 
verms 

, Doolar Jha, (Plaintiff,) Respondent. 

This is a separate appeal, preferred by parties in No. 6 preceding. 
To the decision in which reference is here made. 

II 

The 19th December 1846. 

Present: D. FRINGLE> Judge. 

» No. 2 of 1846. 

Messrs. Fletcher, Alexander & Co., Plaintiffs, 

verms 

^ Ranee Soorut Jehan and others. Defendants. 

Seetul ChundRai andBama Churn, vakeels for Plaintiffs. 

Feisookh and Furzund Ali, vakeeds for Defendants. 

This is an action brought by the plaintiffs, against the widow 
and heirs of Syed Hossen Riza, joint proprietor of purgunuah 
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Soorjapore, deceased, for recovery of amount expended in conduct- 
ing proceedings in an appeal before the Privy Council, with that 
charged as commission ; together laid at rupees 21,133. 

The plaint sets forth, that, ijuder power of attorney granted by 
the deceased, in names of, the plaintiffs, partners in the said firm, 
on revival of the appeal of the heirs of Raja Deedar flossein, before 
the King in Council, the suit having been brought to a termination, 
there remained due to the plaintiffs, in account current, on the 
31st December 1843, for sums expended, £1299-6-3, and for 
cjgcncy in the same, a consolidated sum of £500 ; in all £1799-6-3, 
or rupees 19,628; now amounting with interest from the 1st 
January to the 15th December 1845, to-^upees'^21,|33. That the 
deceased in his lifetime admitted this claim, as has been done by 
his son, the defendant, Mahon|ed Riza, since his decease; as esta- 
blished by exhibits, which they produce. 

The widow, Soorut Jehan, with the sons of the deceased, Maho- 
med Riza and Ahmed Riza, do not reply ; Kuneez Fatima, the 
daughter, in her answer praying to ^e relieved, as not being in 
possession. The same plea is brought by her husband Meerun, the 
last of the co-defendants. 

In support of their demand, the pai^ies furnish vouchers to sus- 
tain the several entries in their account current, and for the charge 
of such sum as agency, replies from two leading houses in London, 
in the India tr^de, to the plaintiffs^ qnery, put to ascertain the 
amount they were in the habit of charging on similar occasions ; 
thus declared to be, at a rate .varying from ,^^ per cent, to 6 per 
cent., according to cirfumstances. There are likewise • produced 
original letters from the deceased, and the defendant, Mahomed 
Riza, admitting their liability on this account. 

Judgment. 

It only remains, on these proofs, to give a verdict edtparte^ in 
favour of the plaintiffs, against the widow Soorut Jehan, the sons 
Mahomed Riza and Ahmed Riza; and the defendant, Meerun ; 
Kuneez Fatima having since deceased, and the plaintiffs now pray- 
ing that she be relieved, and her name excluded. 

The 19th December 1846. 

Present: D. PRINGLE, Judge. 

No. 5 of 1846. 

E. Garstin, (Plaintiff,) 

v&rms 3 

Ranee Soorut Jehan, and others, (Defendants.) 

Seetul CImnd Rai and Gopee Mohun, vakeels for Plaintiff. 

Feizooleh and Bama Churn^ vakeels for Defendants. 

The plaintiff in this action, executor of the late J. C. C. Suther- 
land, sues to recover the sum of 44,000 rupees, from the heirs of 
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the late Husaun Riza^ on an agreement given by the deceased, on 
the 5th Sawun 1248, corresponding with the 19th of July 1841, to 
the effect, that, in the event of the said J. C. C. Sutherland bring- 
ing to a successful issue the appeal then before the Privy Council, 
for a moiety of pergunnah Soorjapore, to which the deceased was 
a party, as also two suits pending before the Court of Sudder De- 
wanny, for a quarter share in the real and personal property in the 
same, he would be entitled to receive as remuneration for his ser- 
vices, the sum of rupees 44,000, from the above Hussun Riza, or 
his heirs. In support of which claim, there are brought the ori- 
ginal agreement, copies of the decretal orders in the suits referred 
to, a letter from the deceased, Hussun Riza, admitting his liability, 
with the evidence of Mr. G. Drummond, in whose presence the 
defendant, Ahmed Riza, made the like admission, to the plaintiff. 
Lieutenant Colonel Garstin, and promised to make good the 
amount on realization of certain malikanah funds, in deposit on his 
account in the collector's office. Of the defendants, the widow, 
Soorut Jehan, with the song of the deceased, Mahomed Riza and 
Ahmed Riza, do not reply ; Kuneez Fatima, the daughter, in her 
answer, praying to be relieved, as not being in possession ; the 
same plea is firoughUby her husband Meerun, the last of the co- 
defendants. 

• J^DOMEN’B. , 

There is no objection raised to the justice of tbisi demand, which 
the exhibits satisfactorily establish ; the principal defendants al- 
lowing the suit to go by default; on which grounds, and with re- 
ference to the precedent furnished at page *2^, vol. VI., Reports 
of Sudder Dewanny Adawlut, judgment is now passed, exparte, 
against the parties not replying, with the co-defendant Meerun ; 
Kuneez Fatima being relieved, on plaintiff’s application, as in 
No. 2, above decided. 

The 19th December 1846. 

*Presepit: D. PRINGLE, Judge. 

No. 19 of 1846. 

Iiidur Chund, (Plaintiff,) 

^ versus 

Nub Comar Seyth and others, (Defendants.) 

Seetul Chund Rat and Gopee Mohun, vakeels for Plaintiff, 
Feizooleh and Bama Churn, vakeels for Defendants, 

This is an action to recover amount due to plaintiff, a banker^ 
for sum advanced defendants in account current, between the 23d 
Chyte 1902 Sumbut, and 20th Asar 1903 ; the balance on this date 
at the debit of the latter, being rupees 261042-6, or after credit 



ZILLAH PURNEAH. 


77 


of rupees 4, since received, rupees 2606-12-6 ; a hoondie, it is added, 
received in part payment of this sum, for rupees 971-7-^^ having 
been dishonoured, as now produced, with account current duly 
attested. 

The defendants, partners in another house, do not reply ; the 
gomashteh, included in the action, merely putting in a petition, 
setting forth the inutility of proceeding against him, his principals 
having alienated the whole of their property, and ab^lk>nded. 

Judgment. 

The claim being duly proved, it only remains to give judg- 
ment against all the defendants here included. 

The lO'rn December 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 278 of 1845. 

Moonsiff of Kishengunge, Mr, Noney, 

Sheikh Haroo and others, (Defendants,) Appellants, 
versus ^ 

Sheikh Deanutooleh, (Plaintiff,) Respondent.* 

Mirza Ashkuree and Feizooleh^ vakeels for Appellants, 

This was an action of ejectment, and for recovery of mesne pro- 
ceeds, laid at rupees 87* The appellant pleading his title to the 
lands in dispute, as duly conveyed to him under a deed of sale, by 
the late brother of the’ respondent ; who in reply repudiates the 
deed, which not being registered is rejected by the moonsiff. 

The appeal was first heard by the additional principal sudder 
ameen, on whose transfer to another district, the case was recalled. 
In a proceeding of whose court it is recorded, that the stamp on 
the deed of sale, on which the case hinges, being illegible, it is 
postponed pending a reference to the collector. 

Judgment. 

The said stamp being now examined, it is found of value much 
in excess of the claim here brought, and the deed being duly 
verified, the omission to register the same, the vendor^s titl6 being 
no where impugned, is not deemed sufficient to invalidate it. 

The moonsifPs decision is therefore reversed, and a decree given 
for the appellant. 
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Tub 4th December 1846. 

Present: G. C. CHEAP, Judge. 

No. 23 of 1846. 

Appeal from the decision of the Moonsiff of Bograh. 

Kally Suiiker Chuckerbuttee, (Plaintiff,) Appellant, 
versus 

Rubeca Paramanick, (Defendant,) Respondent. 

The appellant sued to recover 38 rupees, lent to the respondent 
on bond, on the 25th Maug 12.50 B. 8., waiving his claim to in- 
terest, as that stipulated in the bond was in excess of what could 
be legally demanded. The defendant admitted tl\p l)ond, but 
jdeaded it was given in lieu of another for 25 rtipees, together with 
interest thereon, and 6 rupees durta or a bonus paid in adv^pice for 
the accommodation. Tob this the pl&intiff rejoined that the pre- 
sent bond had nothing to do with the former on^, whicli he still 
held, and could produce. The moonsiff did not credit the evidence 
of the two witnesses brought forward by the plaintiff in support 
of iiis claim, as two others, also attesting witnesses to the bond, 
whom the plaintiff declined examining, deposed that they (Mujnoo 
and Motee Nussoo) were not present when the bond was given by 
the defendant, and holding it proved that the advance was equiva- 
lent to interest paid in advance, he (the moonsiff) dismissed the claim 
under Section 9, Regulation XV. of 1793. Against •this decision 
the plaintiff has appealed, setting forth in his grounds of appeal 
that his witnesses had proved the loan, and as the •defendant ad- 
mitted the bond, and he (appellant) had nftt claimed interest, he 
was entitled to the principal due to him under the bond. To a 
question put to him, the vakeel of the appellant stated that the 
reason his client had not sued for the other bond was because 
this was of the largest amount. The appeal was admitted with 
reference to the admission by the defendant of the bond, and to 
examine the other, and exhibits in the case. 

It would appear that the interest stipulated to be ^id in the 
bond is 1 cowree per rupee per mensem. This is in excess 

of the legal interest (12 per cent, per annum) demandable for 
money lent. In the other bond for 25 rupees there was the same 
rate of interest, but there were two borrowers, the respondent, and 
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a person by name Shumeet Ullah, the transaction may therefore 
Sree Kishen Sahee and have been distinct, but, adverting to tlie deci- 
sion of the Sudder Dewanny, noted in the 
margin,* the respondent's admission will not 
avail the ^pellant, as under Section 9, Re- 
gulation Xv. 1793 , where a greater interest 
than 12 per cent, shall have been received or 
stipulated to be received^ the courts are not to give any other judg- 
ment, but for the dismission of the suit, with costs to be paid by 
the plaintiff/^ The decision of the moonsiflF therefore cannot be 
disturbed, and the appeal is dismissed with costs. 


others, (Appellants,) 
mrsm 

Sheo Suhaee Sahoo, (Re- 
spondent.) 

S. D. A, Decisions for 
me, page 146. 


The 4th December 1846. 


Present: G. C. CHEAP, Judge. 

No. 27 of 1846. 

Appeal from the decision of the Moonsiff of Bograh, 
Kenna Paramanjck, (Defendant,) Appellant, 


versus 

P^aroo Bayamanick, (plaintiff,) Respondent. 

This was a suit to recover 4 rupees damages on account of a 
trespass by the cow of the defendant on the plaintiff’s cotton field, 
and the moonsilf-gave the plaintiff a decree for 2 rupees, with all 
costs of suit. Against this decision the defendant appealed, alleg- 
ing that the suit was malicious, that if his cow trespassed on the 
field, why 4^^ respondent take her to the thannah ? or the 

foujdarry court at Bograh ? that the moonsiff gave the plaintiff a 
decree for only 2 rupees, or half the damages sought, but still sad- 
dled him (appellant) with all the costs amounting to rupees 
6-10-7is that among these costs his three witnesses’ diet money 
was set dowirat 6 annas, and at which rate the respondent’s four 
witnesses were only entitled to 8 annas, but they were charged at 
rupees 2-10. • Adverting to this great difference in the amount the 
case was returned to the moonsiff to furnish an explanation. This 
he has done, and it would appear that the plaintiff had seven wit- 
nesses examiiied, that owing to the delay in taking their examin- 
ations folk days’ diet had not been charged to the defendant, and 
that for the remainder of the time they had only been charged at 
the same rate as the defendant’s witnesses, or one anna per diem 
or for four days rupees 2-10. The moonsiff also added that though 
only 2 rupees had been decreed, the costs for stamps and vakeel’s 
fees would have been the same if the plaintiff had only sued for 
2 rupees. Adverting to this explanation and the circumstances of 
the cfise, I see no reason for disturbing the moonsifTs order, and 
thei*efore dismiss the appeal. 
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The ^th December 1846. 

Present: G. C. CHEAP, Judge. 

No. 38 of 1846. 

Appeal from the decision of the Moonsiff of Dhoobulhuttee* 
Azcem Surdar, (Defendant,) Appellant, . 
versus 

Gorachand Ghose, (Plaintiff,) Respondent. 

The respondent sued the appellant to recover rupees 296-1, 
being principal and interest of a bond (less 50 rui^ees paid) for 200 
rupees, alleged to have been given by the appellant on the 13th 
Cheyt 1244 B. S. The suit was instituted on the 2d December 

1845, and the defendant having failed to produce proof of enmity 
between him and a person by name Ishur Chunder Chowdree, who 
he asserted was the person who sued benamee^ or under a fictitious 
name, the moonsiflf gave the plaintiff a decree on the 29th January 

1846. 

The grounds of the appeal were, that the moonsiff had only 
allowed him (appellant) five days to flSe the proof; that as he had 
to get copies of proceedings from the foujdarry court at Bograh it 
was impossible for him to obtain them between the«23d and the 
29th January. The appeal was admitted *wth reference to this 
plea, and the respondent's vakeel states that his client, who has 
since died, denied having^ued before the moonsiff of Dhoobulhut- 
tee and knew nothing of the suit. Under thtse circumstances the 
case is sent back to the moonsiflf of Bograh, who will serve a notice 
for the attendance of the heirs of the plaintiff, deceased, and decide 
the case on its merits, calling upon the plaintiff^s heirs, if they 
come forward, for proof of the payments endorsed on the bond. 
The vidut' of the stamp on which the petition of appeal is written 
to be returned to the appellant, and the usual order passed as re- 
gards costs. 

The 5th December 1846. 

Present: G. C. CHEAP,. Judge.* 

No. 39 of 1846. 

Appeal from the decision of the Moonsiff of Bograh. 

Puucha Hucka and Naloo Paramaiiick, (Defendants,) Appellants, 

versus 

Gureeboollah Paramaiiick, (Plaintiff,) Respondent. 

The respondent sued the appellants to recover ^pees 33-9-7? 
being principal and interest of a bond for 24 rupees, alleged to have 
been given by the appellants on the 16th Bysack 1249 B. S. The 
defendants, first, denied having borrowed any thing of the plaintiff; 
second, that as he received only rupees 1-8 wages per mensem he 
could not lend such a sum : third, that the suit was benamee^ or 
fictitious, and malicious, and brought by Bhowanny Churn Shah, 
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and Nocowree Dassea^ because their (defendants’) zemindar had 
sued certain ryots for rent, and that there was another suit pending 
before the moonsiff in which he had been made a defendant by the 
same parties. The appeal was admitted, and the moonsiff called 
on to report what was the result of the other suit. From his report 
it would appear it was decreed in favor of the plaintiff, but that 
two recusant witnesses, named by the defendants, and who would 
not appear, had been fined, one 20 and the other 40 rupees. Under 
these circumstances, I see no reason for disturbing the moonsiff’s 
decision in this case, and therefore dismiss the appeiU with costs. 

The 5th December 1846. 

Present: G. C. CHEAP, Judge. 

No. 46 of 1846. 

Appeal from the decision of the Moonsiff of Dhoobulhuttee. 
Dulleel Mahoinud Surkar, Kokaram Mehtur, and Tuggoe K1h>o1oo, 
(Defendants,) Appellants, 

• versus 

Munroop Roy Duffadar, (Plaintiff,) Respondent. 

The respondent sued to recover rupees 260-5-2, being princi- 
pal and interest of a*bbnd alleged to have been given by the appel- 
lants cyi the 4th Sawoon 1245 B. S. The plaintiff admitted the 
payment of 27 rupees j and the defendants not apj)earing oji the 
9th February 18^6, an order was passed by the moonsiff’ that the 
case should be tried exparte, and it was so decided in favor of the 
respondent on the 23d February following. 

The grounds of appeal are, that the respondent knew nothing 
of the appellants, nor had they borrowed any money of him. . That 
there was a dispute between their zemindar, (Ishur Chunder 
Pakrasee) and the respondent’s (Rajah Beeressor Roy,) regarding 
ryots B^ho "had left the latter’s zeniindaree and gone to the 
Pakrasee’s. *That when this suit was pending at Dhoobulhuttee, 
a person by name Benga, on the part of the respondent, complained 
against the appellants in the foujdarry court of Bogruh, accusing 
them of resistance of* the process of the civil court and a breach 
of the peace, and they were in consequence kept in ignorance of 
the proceedfcgs in the moonsifTs court. 

The ap[»eal was admitted to examine the foujdarry nuthce, from 
which it would appear the complaint of Benga was lodged on the 
5th February against the appellants in this case, and they 
were summoned on the 18th, they appeared on the lOth of 
March, afid on the 11th the case was dismissed by the joint 
magistrate. The moonsiff’s istehar or proclamation in the case 
was issued on the 29th January 1846, ergo the period for the at- 
tendance of the defendants (fifteen days) had not expired on the 9th 
February, and it would seem on the 13th, Koka, one of the defen- 
dants, was called upon to file an answer in seven days. 
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Under all these circmiistanceF, I do not think the defendants 
were allowed sufficient time to defend the suit^ and were also pre- 
vented doing so by the cross complaint in the joint magistrate's 
court. The case is therefore sent back for re-investigation by the 
nioonsiff of Bograh, who will decide it on its merits^ and who will 
return the foujdarry nuthee to the joint magistrate when he has 
disposed of the case. The value of the stamp on which the petition 
of appeal is written to be returned to the appellants, and the usual 
orders as to costs. 

The 7th December 1846. 

Present: G. C. CHEAP, Judge. 

No. 67 of 1846. 

Appeal from the decision of the Moonsiff of Kheytooparr ah. 

Ilufick Kuloo and another, (Defendants,) Appellants, 

• versm ^ 

Mr. Rice, (Plaintiff,) Respondent. 

The respondent sued appellants to recover d^images»for a trespass 
committed on 6 beegahs of indigo which tliey wilfully destroyed 
with their cattle, assaulting^ a takazgeer who had been placed to 
protect it. The damaged claimed were the valye of the indigo 
which the plant At^’hen manufactured would ^lave yielded, i. e. 96 
bundles of plant yielding 24 ^seers, and which at 160 rupees a 
mauvd would have beeiv worth 96 rupees. 

The moonsiff, after appointing an ameen to make a local enquiry 
and examining witnesses to the claim, gave the plaintiff a decree 
for the damages as laid, with costs. 

The grounds of the appellants^ appeal are that there have been 
several disputes and cases between them and the resjioncfent both 
in the foujdarry and deputy collector's court at Pubna ; that these 
cases had not been examined by the moonsiff, and that the ameen^s 
report was a partial one, and that there werf great discrepancies in 
the evidence as to the quantity of land cultivated with indigo, and 
alleged to have been destroyed. 

The appeal was admitted on the 24th August last, and the 
nuthees referred to having been called for and examined, it would 
appear that both the cases in the foujdarry went against the appel- 
lants 5 that the one for rent instituted by the respondent, was dis- 
missed by the moonsiff, and whose decision was affirmed in appeal 
by me on the 3d December 1844, but how that affects ?he present 
case I cannot find. Seeing therefore no reason for disturbing the 
moonsiff^s decision, I dismiss the appeal, with costs payable by 
the appellants. 
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Present: T. WYATT, Judge. 

Case No. 5 of 1845. 

Appeal from the decision of Mr. Thomas^ Acting Sudder Ameem 

Miiharajali Ju^godindro Bunwaree Lall Bahadur, and others, 
(Defendants,) Appellants, 

versm 

» 

Birjosoondcr DiswaR^ (Plaintiff,) Respondent. 

• 

The plaintiff brought thi^ action for thfe recovery of possession 
of thirty-six beegahs and a half of land, partly alluvial and partly 
attaching to his permanently assessed estate, situated in mouzah 
Balna, perguiinah Khamar, mehal lot Sheebpore, of M^hich he had 
been dispossesed by the defcndai^ts since 1248 B. laying his 
suit, including wasilat, at rupees 328-8. 

The defendants allege in answer that they never dispossessed 
the plaintiff of the lands asserted, that they had been cultivated by 
their ryots, and when the crops were ripe, the plaintiff's people 
came to cut them, which having been resisted by their people, the 
plaintiff withdrew and filed his plaint of dispossession, and laying 
claim to the lands, as described by him. Defendants state that the 
lands in dispute attach to the village of Puchooa in their estate of 
pergunnah Poladossee. 

As it appears that the sudder ameen decreed the suit for thirty- 
one beegahs and a half, with wasilat from the end of 1249 B. S. 
to the date of recovery of possession, merely on the report of the 
local ameen of the 21st February 1845, without having called for 
any evidence in support or refutation of the plaint preferred, not 
even to verify the ameen^s report above stated, a decisfon founded 
on such insufiicient enquiry cannot but be considered imperfect. 
iPhe appeal is therefore decreed, and the order of the lower court 
reversed, to which the case will be returned for re-trial with reference 
to the above observations. 
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The 5th December 1846. 

Present: T. WYAIT, Judge. 

Case No. 8 of 1845. 

Appeal from the decision of Mr* Thomas^ Acting Sudder Ameen* 
Nundkishore Doss, (Defendant,) Appellant, 
versus 

Messrs. Busch and Bonnevie, (Plaintiffs,) Respondents. 

Case No. 6 of 1845. 

Sumboochunder Roy Chowdry and Kalleechunder Roy Chow- 
dry, Uzurdars (Appellants,) 
versus 

The above (Plaintiffs.) 

This suit was instituted by the plaintiffs, as farmers of Piirbbai^h, 
for the recovery of an enhanced rent from 1249 B. S., founded 
on measurement and jummabundy amounting to tliree hundred 
and thirteen^upees, fifteen annas, and eleven pie, assessed agree- 
ably to th^ village *rdtes, on one gown, eleven doons and four 
kanniea and a quarter of land, stated to be in the possession of the 
defendant in the village of Jiunai Karjee, under the provisions of 
Regulation V. of 1842. , 

Only one of the defendants, (appellant,) answers to the suit, stat- 
ing that he and his brother, the other defendant, are only in pos- 
session of three bissees of land, :vhich have borne a yearly jumma, 
for more than twelve years, of Sicca rupees 12, 1 1 annas, 15^ gun- 
dabs. That the excess of land stated to have been discovered by the 
plaintiffs as in his occupation consists of lands belonging to him 
and othdt* ryots, m different villages, in another estate, and not in 
the plaintiffs^ form of Purbbagh, and that the rates agreeably to 
which tHfe plaintiffs have assessed the lands are not those prevail- 
ing within the*limits of the village of Sunai Karjee. 

On examining the ^ proceedings, it appears that the sudder 
ameen, under date the 4th March 1845, decreed, with costs, an 
increased rent frCIm 1249 B. S., of one hundred and sixty-four 
rupees, seven^ie, and four krants (164-0-7-4,) assessed on nine 
bissees, sixteen doons and thirteen kannees and a half. 

This decision was founded on the mere report of the local ameen, 
without any evidence havinftjieen called for to test the accu^y of 
the said report, notwithstai^nj| strong objections had been urged 
by the appellant in a petition filed the 21st February 1845, to the 
ameen^s measurement and rates of assessment, to the former, as 
having erroneously included lands in the possession of the defend- 
ants and that of other ryots situated in the estate of Kuknea, and 



ZILLAII UCTXGPOUE. 


29 


to the latter, as not being the village rates of Sunai Karjce. The 
sudder ameeii should have thoroughly sifted the defendant's objec- 
tion before deciding the suit against him, by calling upon him for 
evidence in proof of the ameen^s errors and the correctness of his 
statement. 

It moreover appears that the zumindars of Kaknea, namely, 
Sumboochunder and Kalleechunder Roy Chowdries, similarly ob- 
jected, by petition, filed on the 31st December 1844, to the cor- 
rectness of the ameen^s measurement, as having embraced lands 
belonging to their estate, which, although the deduction stated in 
the court^s decree above cited was allowed to these petitioners, was 
not of the extent in respect to which objections had been preferred 
to the aineen on their part, whence they have separately appealed. 

Under the above circumstances, considering the lower court^s 
decision to have been passed on insufticient enquirj^, it is ordered 
that both these appeals be decreed, and th6 order of the lower 
court be reversed, to which the case will be returned for re-trial 
with advertence to the remarks above 'stated. 

• 

The 11th December 1846. 

Present: T. WYATT, JuiKse. * * 

Case No. 7 nf] 845. . 

Appeal from the decision of Mr, J, N. Thomas^ Acting Sudder 
Ameen of Rungpore. 

Furruck Mahomed Sirkar, (Defendant,) Appellant, 
versys 

Messrs. Busch and Bonnevie, (Plaintiffs,) Respondents. 

This suit is instituted by the plaintiffs as kutkinadars of Hur- 
reena Gabra, mehal Rumna, attached to the ,Sirkar Nizamut 
(Nuwab of Moorshedabad,) situated in pergunnah Bahirbund, for 
the recovery of an enhanced rent for the year 1250 B. S|, of five 
hundred and twenty-one rupees, ten annas and seven pies, assessed, 
on measurement, on seven hundred and« twenty-one beegahs, 
eighteen cottahs and a half of land, of various quality, in the joint 
possession of the appellant and two other defendants, under Sec- 
tion 9, Regulation V. of 1812 A. D. 

The appellant alone of three defendants answers to the suit, stat- 
ing that he had purchased from the other two defendants their 
share in the lands in question, whi^ch do not contain seven 
hundred and twenty-one beegahs, ;,€i^teen cottahs and«, half, the 
pluintiflf^s measurement, which whs conducted in the absence 
of the appellant, having included other lands belonging to him 
in Bahirbund (the rents of which are payable to the zumeendar 
of that pergunnah) and to other ryots. The appellant alleges, 
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also, that the plaintiffs have omitted to specify in their plaint the 
rates of assessment and the length of the measuring rod, and that 
they have not shown how they have been empowered to bring this 
action under this Regulation. 

The sudder ameen, on a review alone of the roeedad of the 
local ameeii of the 9th July 1845, decreed for four hundred and 
three beegahs and seven cottahs (403-70 liable to a yearly assess- 
ment of two hundred and eighty-eight rupees, nine annas, seven 
pies and seven krants from 1250 B. S., together with costs and 
interest thereon. 

From this decision an appeal is preferred on the plea, that the 
appellant is a khodcasht ryot not liable to an increased rent ; that 
he has pottahs for the land in question, which, owing to the con- 
fusion of papers after the death of his father and brother, he had 
been unable to produce at the time of the trial of the suit, and that 
the sudder ameen had omitted to ascertain from the plaintiffs what 
authority they had acquired from the Sirkar Nizamut, the proprie- 
tor of the disputed land, to subject his (appellant’s) lands to an 
enhanced rent, either as farmers, under farmers, or kutkinadars. 

On an examination of the proceedings it appearing that the de- 
fendant, (appellant,) had filed on the 5th February 1845, a peti- 
tion of objections to •the hustabood effected by the local ameen, 
which Jiad not been enquired into by the sudder ameen, it was 
proper that he should have inquired •into them before passing his 
decision, whenccT, for«this reason, the decision is imperfect. It is 
therefore ordered, that the appeal be decreed, and the order of the 
sudder ameen reversed, to w^hom •the case will be returned for 
re-trial. ' , ^ 

The 18th December 1846. 

Present : T. WYATT, Judge. 

Case No. 5 of 1845. 

Appeal fromHhe decision of Mr. J. N. Thomas^ Acting Principal 
Suader Ameen of Rtingpore. 

Lall Bebee, (Defendant,) Appellant, 


vfrsits 

Anuiid MohunChowdry and’^thent, heirs of Kumlakant Chowdry, 

(PlaintlplL) Respondents. 

• . w . . 

This action was brought by the plaintifft for the recovery of 

possession of fifty-two be^ahs and fifteen cottahs of land, situated 
in the village of JeeodQiu, pergunnah Mooktepore, of which a 
mokurrory pottah had been granted to their uicestor, Kumlakant 
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Chowdry^ under date the 23rd Bhadoon 1200 B. S#, fixing the 
rent, in perpetuity, at twelve Sicca rupees per annum, by Raja 
Gocoolnath Roy and Roy Nubogour, from which they had been 
dispossessed in Kartick 1240 B. S., by Khoda Bux Chowdry, the 
deceased husband of the appellant and by others, laying their suit, 
including wasilat, at rupees 1,536-5-6. 

Of the defendants only one, viz. the present appellant, answered 
to the suit. She denies the allegation of the plaintiffs, stating 
that she herself purchased, on the 15th Jeyt 1248 B. S., the jote 
in question from Monie Bebee, the other wife (with herself) of 
Khoda Bux Chowdry, to whom (Monie) the zumeendar, Ranee Joy 
Doorgah, the wife of Raja GocQolnath Roy (one of the grantors of 
the mokurrory pottah to Kumlakant) gave a lease dated the 21st 
Jcyt 1239 B. S., at a yearly jumma of twelve Sicca rupees on 
the plea of the former jotedar, viz* Kiimlakant Chowdry, having 
absconded in 1237 B. S., after which up to 1239 the land had 
been held khas. 

The acting principal sudder ameen, ^n the inability of the de- 
fendant to prove the abscondmeiit of Kumlakant, decreed the resti- 
tution of the jote in favor of the plaintiff, with costs payfible by the 
appellant but without wasilat. 

From this decision an appeal was preferred on the ground that 
more than twelve years having elapsed 'since the date of the pottah 
granted to Monie Bebee, viz. the 21st Jeyt '239 B. S., the suit 
having been instituted on the 19th Bhadoon 1251, the action was 
barred under Regulation II. of 1805. 

The plaintiffs have clelarly made^ out their case, producing the 
mokurrory pottah referred to by them, authenticated by the official 
signature -of Mr. Montgomery, register of the zillah court of Rung- 
pore, and supporting the fact of possession by receipts for rent, 
bearing the seal of the zumeendar, Ranee Joy Doorgah, extending, 
with the exception of a few years, from 1229 to the*13th Assiii 
1240 B. S., from which latter date the plaintiffs having been dis- 
possessed, the suit was instituted within the period of 12 years. 

The defendant has failed to prove by any sufficient evidence that 
the lessee, Kumlakunt, had deserted his jote in 1237 B. S., as 
asserted by her, and t]be pottah in favor of Monie Bebee of the 21st 
Jeyt 1239 B. S., purporting to have been granted by Ranee Joy 
Doorgah, as bearing her seal, appears unworthy of credit, as it is 
different to that borne on the plainti^^s receipts for rent above 
referred to, which seems to corresppp^Jjvith the seal of the Ranee 
on another document in this court, 2d Assin 1250 B. S. 

For the above reasons the appeal is rejected, and the order of the 
lower court confirmed. ^ ^ ' 

It does not appear that the plaintiffs have appealed fli regard to 
the wafifflat disallowed by the lower court, whence no^onsideratioii 
is called for on the subject. 
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V 

The 18th December 1846. 

Present: T. WYATT, Judge. 

Case No. 14 of 1845. 

Appeal from the decision of Mr. J. N. Thomas, Acting Sudcler 
Ameen of Bungpore. 

Furruck Mahomed Sirkar, (Defendant,) Appellant, 
versus 

Messrs. Busch and Bonnevie, (Pl^dntiffs,) Respondents. 

Since this plaint has been instituted for the recovery of the 
arrears of rent of 1249 and 1250 B. S., in respect to an appeal of 
which latter year^ on the subject of increased rent> No. 7 of 1845, 
the case was ordered, under date the 11th December 1846, to be 
returned for re-investigation, and which formed the ground of the 
present plaint as regards 4he year 1250, it is ordered, that this 
appeal be, also, decreed, and the orders of the sudder ameen 
reversed, to^whoni the suit will be remanded for re-trial along with 
the case above cited. • 


The 19th December 184C. 

Present: T. WYATT, Judge. 

’ Case No". 15 of 1845. 

Appeal from the decision of Mr. ThomaSy Acting Sudder Ameen of 

Rungpore. 

• « 

Setul Chunder Surma Mujmoadar, (Defendant,) Appellant, 

versus 

Messrs. Busch :hid Bonnevie, (Plaintiffs,) Respondents. 

The plaintiffs, as farmers of talook Gorgown, sue the defendant, 
a ryot, for Ihe arrears of rent of his jote, comprising parcels of land 
in gird Burra Bheeta, Neezpaira, and Malee Moollee, for a part of 
the year 1250, and up to P^s 1251 B. S., amounting for the for- 
mer year to rupees 172-7i'i^d for the latter to rupees 148-8-8, 
making, lor the two yean^^itl^ sum ofrup^s 320-11-8, besides 
interest rupees 36-10-10, me whole chum being laid at 357*6-6. 

The defendant, in refutation of the claim, allies that he re- 
signed his jote to Gucoolchand Roy, the tehsUdar of the plaintiffs, 
in Maug 1249 B. S., withdrawing froin all farther occupation of 
the jote, which the plaintiffs tdone subsequently possessed, and that 
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ill respect to the plaintiffs having realized^ of his rent for 1250 
B, S., the sum of rupees 19-14-4, under Regulation V, of 1812, 
that his brother's personal property was attached, who obtained its 
release on payment of the above sum, but that these circumstances 
were entirely unknown to him, at the time, adding that, if evidence 
be taken from him, it will be found that the plaintiffs “were in pos- 
session after his resignation. 

The plaintiffs in reply deny that the defendant ever resigned his 
jote. 

The sudder ameen, discrediting the evidence adduced in support 
of the defendant's resignation of his jote, and it having been proved 
by the roeedad of the ameen appointed under Act I. of 1839, that 
the sum of rupees 19-14-4, had been realized from the defendant 
in Bhadoon 1251, account of the rent of 1250 B. S., and that the 
defendant had remained in possession after his alleged resignation, 
decreed with costs in favor of the plaintiffs. 

The defendant only in general terms objected to this decision on 
appeal. 

On reviewing the proceedings, since t^iere- appears no reason for 
impugning the justness of the decision appealed from, it is ordered 
that the appeal be rejected, and the order of the lower court be 
confirmed. * * 
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The ] 1th December 1846. 

Present: H. V. HATHORN, Judge. 

No. 139 of 1846. 

A Regular Appeal from a decision passed by Syed Asud AH, the 

Moonsiff of Chuprah, dated 26th June 1846. 

Deiia^ Cloth Maker, (Plaintiff,) Appellant, 
versus 

Lullitram, (Defendant,) Respondent. 

Claim, to reverse a summary award for rent, amounting to Com- 
pany's rupees 50-14, on account of 1st quarter of 1253 Fussily, and 
arrears of 1252 Fussily, due for 23 beegahs of land in Mustaphabad, 
pergunnah Burreye, including house rint. 

Defendant in this case represented himself as the purchaser of 
the rights and interests of Tusudduk Hoseir\, Jone of thp sons and 
heirs of Tusudduk Ali,) a joint proprietor, with others, in the largest 
of three portions of the above named estate, and had sued plaintiff 
summarily for arrears of rent, as above specified, on account of 
23 beegahs of land. 

The assistant collector on .the 13th February 1846, decreed 
sumiiiarily in favor of defendant, which plaintiff sues to annul by 
the institution of a regular suit. • 

Plaintiff urges that he and his brother cultivated only 6 beegahs 
in the large share, the rent of which is 14 rupees, 4 annas, and out 
of which he is responsible for only 4 beegahs, 4 cottahs, at 8 rupees, 
12 annas, as the rest belongs to his brother. Defendant replies 
that plaintiff refused to enter into written engagements, and there- 
fore he charged according to the former rates. 

The moonsiff of Chuprah upheld the sumpiary award, seeing no 
sufficient reason to interfere. 

It was held in appeal that the moonsiff^s decision appeared 
defective, and contrary to the mode of adjudicating suits of. this 
nature. Defendant, the purchaser of an undefined share in one por- 
tion of the estate, sued summarily for arrears of rent at the rate of 
rupees 117-8 on account of beegahs 23. The ryot denies cultiva- 
ting with his brother more than 6 beegahs of land in^the large 
share. No written engagements exist, therefore defendant was 
bound to conform to the rules of Regulation V. of 1812, both in 
assessing and demanding payment of his rent. This he has failed 
to do. No formal notice was served at the season of cultivation, 
notifying the specific rent to be paid by the tenant for the ensuing 
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year, nor is it shewn that the amount demanded was conformable 
, to the pergunnah rates. Under these circumstances the decision 
dlthe moonsiff, founded upon the evidence merely of three witnesses 
adduced before the revenue officer, without any further enquiry by 
the court into the allegations set forth by the parties, cannot be 
confirmed- 

Ordered, 

That the appeal be decreed, and the decision of the moonsiflF of 
Chuprah be reversed, and the costs be liquidated by respondent. 

The 12th December 1846. 

Present: H. V. HATHORN, Judge. 

No. 30 of 1845. 

A Regular Appeal from a decision passed by Moulvee Syed Ma^ 
homed Rafck^ Principal Suddcr Ameen of Sarun^ dated l^th 
September 1846, 

Rajkoomar Sing, (Defendant,) Appellant, 
versus 

* Ramchdrh Saho, (Plaintiff,) Respondent. 

Claim, Company's rupega 3,220- JO, principal and interest, on 
account of a boqii dated 3d Sawun 125lTu88ily. 

On the 12th February 1845, plaintiff instituted this suit, setting 
forth that defendant had, on the ajiove mentioned date, borrowed 
the sum .of Company’s rupees 2,995, and had executed a bond sti- 
pulating to'pay the amount principal, with interest at one per cent, 
per mensem, by the 28th Poos 1252 Fussily, which having failed 
to do, he, plaintiff, sues to recover with interest amounting to Com- 
pany’s rupees 225-10. 

Defendant adfnits having executed the said bond, but explains 
that it was in part of a former bond dated 20th Phagoon 1251 
Fussily, for Company’s rupees 4,999, which wivs executed conjoint- 
ly by him and his eld^r brother Jobraj Sing in favor of plaintiff, 
and which plaintiff had duly recovered by a separate action, and 
that this boild was subsequently executed by him alone for his 
half shaiT of the said Ipnd, including interest and another item, 
(Company’s rupees 388^1,) which he had drawn for in favor of 
Gokulchund as below specified, viz. 

Company’s rupees... 2499 .0 0 his half share. 

107 7 0 interest. 

388 1 0 by draft in favor of Gokulchund, 

2^5 8 0 

praying the court to, reject this claim for a debt which had been 
already satisfied. 
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The principal sudder ameen decided that the two bonds bearing 
different dates were separate and distinct^ and had no apparent re- 
ference with each other ; that^ defendant had failed to produce bis 
witnesses in support of his plea, — passing a decree in favor of plain- 
tiff for the amount claimed, with costs and interest on the amount 
principal to the date of his decision, and from that date on the full 
amount decreed, including interest and costs, to the date of liqui- 
dation. 

It was held in appeal that the decision of the lower court ap- 
peared just and proper. The defendant clearly admits the execu- 
tion of the bond under litigation, and the subscribing witnesses 
declare the money to have been paid in cash, and further that no 
mention was made in their presence of any previous bond ; more- 
over it appears highly improbable that Rajkoomar Sing, the appel- 
lant, who is an educated person, would deliberately execute a 
separate bond in his own name for his share of a former, bond (also 
executed by him) with a view of absolving himself from joint re- 
sponsibility with his brother, without making some stipulation to 
that effect in the second bond to avoid^ecoming liable for the pay- 
ment of both. The exigencies of the brothers at the time, in order 
to release their landed property from the CQurt of W^rds is well 
known, and this subterfuge to evade payment of money loans taken 
from mohajuns to effect that purpose^is by no means creditable to 
Baboo Rajkoomar Sing. ^ <» 

Ordered, 

That this appeal be dismissed nvith costs, and the decision of the 
principal sudder ameen’be affirmed. , • 

. The 12th December 1846. 

Present: H. V. HATHORN, Judge. 

No. 140 of 1846. 

A Regular Appeal from a decision passed by Syed Asud Aliy the 
Moonsiff of Chuprahy dated 2&th June 1846. 

Sheik Munsub Ali, (Plaintiff,) Appellant, 
versus 

Lullitram, (Defendant,) Respondent. 

Claim, for reversal of a summary award for rent passed by the 
assistant collector dated 20th February 1846, and annulment of 
plaintiff^s security bond for Company's rupees 88-6. 

Plaintiff set forth that he was a karperdaz” or manager of the 
entire village Mustaphabad,’^ pergunnah Barreye, which was divi- 
ded into three portions, and had cultivated 16 beegahs, 14 cottahs 
of land which was assigned to him in lieu of wages, and to which 
fact Sheogobind Lai, the putwary, and Doorga Rai and Gopee Rai, 
tuhsildars, would testify; notwithstanding which, the defendant 
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(who had purchased the rights and interests of Tasudduk Hosein^ 
one of the sons of Tasudduk Ali, a joint proprietor in the largest 
portion) had distrained for rent on account of 1st quarter of 1253 
and arrears of 1252 Fussily, declaring him to be in possession of 42 
becgahs, 10 cottahs of land, the rent of which was rupees 183-8, 
and had obtained a summary decree in his favor, whereas he in 
fact cultivated no land whatever in defendant's purchase, praying 
for a reversal of the said summary decree. 

The moonsiff of Chuprah decided that the summary award was 
correct, as plaintiff had adduced no proof of his being entertained 
as a manager upon an assignment of 16 beegahs, 14 cottahs in lieu 
of wages as set forth, and the cultivation of 42 beegahs, 10 cottahs 
ns stated by defendant was proved by the evidence of Goorooper- 
shad, Kishna, and Dhun nee, three witnesses cited for that purpose. 

It was held in appeal that the summary award of the assistant 
collector is founded upon the evidence of three dependants of defen- 
dant, opposed to the testimony of the village putwarry Sheogobind 
and two tuhsuldars Doorga and Gopee ; and plaintiff denies having 
cultivated any land in defendant's purchase. Defendant has pro- 
duced no written engagement, and the notification issued on pur- 
chasing tl^e* share of yusudduk Hossein was a general call upon 
the ryots to come in and enter into fresh engagements, but did 
not spi^bify either the quantify of land, or the rent that would be 
demanded from plaintiff during the ensuing season m required by 
law, therefore the sunimary award upon the evidence merely of three 
interested witnesses cited by defegdant should not have been up- 
held by the lower court without further enquiry. This decree will 
not howevef prevent defendant from realizing the rent of any land 
cultivated by plaintiff within defendants^ purchase, when assessed 
and demanded according to law. 

• . Ordered, 

That this app*eal be decreed with costs, and the summary award, 
and the decision of the moonsiff of Chuprah be reversed. 

The* 12th December 1846. 

k Present: H. V. HATHORN, Judge. 

No. 141 of 1846. 

A Regular Appeal from^ a decision passed hy Sped Asud Ali, the 
Moonsiff' of Chuprah, dated 26th June 1846. 

Tawajjoo Hosein alias Meron Jan, (Plaintiff,) Appellant, 
t versus 

LuUit Ram, (Defendant,) Respondent. 

Claim, to reverse a summary award for rent of first quarter of 
1253, and mrears of 1252 Fussily^ on account of 18 beegsdis of 
land in Mustaphidiad, pergmmh J&txnye, 
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Plaintiff in this case claimed the right to culti^^ate 19 beegahs, 
10 cottahs of land in the village, without paying rent, by virtue pf 
being one of the proprietors of the village, which defendant (the 
purchaser of Tusudduk Hosein^s share) disputed, claiming the 
right to assess, and describing it as 18 beegahs of land for which 
he demanded Company's rupees 104-8, and instituted a summary 
suit before the assistant collector for a quarterns rent, and for 
arrears of the former year as above specified, and obtained a decree, 
which plaintiff now sues to annul. 

The moonsiff of Chuprah upheld the summary award, finding no 
ground of objection, in dissatisfaction of which plaintiff appeals. 

It was held in appeal that although appellant is bound to prove 
his right to possession of the land which he claims to hola rent 
free in consideration of his proprietary right, nevertheless respon- 
dentia mode of assessment and demand, under the provisions of 
Regulation V. of 1812, was illegal, and the summary award should 
not under such circumstances have been upheld by the civil court 
upon the institution of a regular suit without further investiga- 
tion. ^ 

Ordered, 

That this appeal be decreed, with costs payahfc by respondent, and 
the decision of the moonsiff pf Chuprah be reversed. 


The 12th December 1845. 

Present :* H. V. H^THORN, Judge. . 

No. 142 of 1846. 

A Regular Appeal from a decision passed by Syed Asud AH, the 
Moonsiff of Chuprah, dated ‘26th June *1846. * 

Shaik Ghulam Sirwur, (Plaintiff,) Appellant, 

versus , * 

LuUitram, (Defendant,) Respondent. 

Claim, to reverse a summary award for 25 rupees, 4 annas rent, 
passed by the assistant collector on account of 3 beegahs of 
"zarayet” land in Tuwajjoo Hosen’s share, on account of 1st 
quarter of 1253 and arrears of 1252 Fussily. 

The merits of this chum correspond in all essential ^arts with 
case No. 141. In the former suit LuUitram brought his action sum- 
marily agmnst Tuwajjoo Hosen, one of the maliks, for 18 beegahs, 
cultivated by the malik himsetf. In this suit he chums rent for 
8 beegahs from one of Tuwajjoo Hosen’s ryots. The mode of 
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assessment and demand in the absence of any specific engage- 
ment was illegal under the provisions of Regulation V. of 1812. 
The civil court should not therefore have upheld the summary 
award passed on such an illegal proceeding. 

Ordered^ 

That this appeal be decreed with costs payable by respondent, 
and the decision of the moonsiff of Chuprah^ dated 28th June 1846, 
be reversed. 


The 12th December 1846. 

Present: H. V. HATHORN, Judge. 

No. 143 of 1846. 

A Regular Appeal from a decision passed by Syed Asud Al% the 
Moonsiff of Chaprahy dated 2Qth June 1846. 

^ Dhu joo Saho, (Plaintiff,) Appellant, 

• • • 

versus 

C o 

* f 

Ijullittam, (Defendant,) Respondent. 

Claim, for reversal of a summary award for rent amounting to 
Company's rupees 63-6, on account of *26 beegahs of land in 

Mustapha*bad,^^ for the first quarter 1253, and arrears of 1252 
Fussily. 

Plaintiff in, this case denied cultivating 26 beegahs, urging that 
he only rultivat€;4 6 beegahs of land in the largest share, and that 
his rent was *12 rupees, 3 annas, and that he was ready to pay 
whatever portion thereof might be due to defendant as the pur- 
chaser of Ta^dduk Hosein^s share. The moonsiff of Chuprah 
upheld the summary <award against plaintiff for the full amount 
claimed on amount of 26 beegahs, as stated by defendant. But 
the mod%)f assessment and demand, in the absence of any speci- 
fic engagement, was not conformable to law under the provisions 
of Regulation V. of 1812, and the moonsiff of Chuprah should 
not therefore have upheld the summary award passed upon an 
illegal proceeding without further enquiry. 

Ordered, 

That this appeal be decreed, and the costs be paid by respondentj 
and the decision of the moonsiff of Chuprah, dated 26th June 
1846, be reversed. 
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The riTH December 1846. 

Present : H. V. HATHORN, Judge. 

No 144 of 1846. 

A Regular Appeal f rom a decision passed by Syed^Asud Ali^ the 
Moonsiff of Chuprah, dated 26th June 1846. 

Shaik Murisub Ali, (Defendant,) Appellant, 
verstts 

Lullitram, (Plaintiff,) Respondent. 

Claim, for Company’s rupees 91-12, on account of three quarter’s 
rent of 1253 Fussily, on account of 42 beegahs, 10 cottahs. 

The particulars of this case are recorded in the appeal case No. 
140 of 1846. The only difference is that this suit is for three quar- 
ters’ rent of 1253 Fussily, whereas the other was for one quarter of 
the same year. The claim was referred by the deputy collector of 
Sarun to the court of the moonsiff of Chuprah under Section 16, 
Regulation VIII. of 1831, it having qpme to the notice of the reve- 
nue officer that a regular suit on the subject matter of this claim 
had been previously filed in the moonsiff’s court. The moonsiff, 
upon the same ground set forth in his decree regarding the quarter’s 
rent, passed a decision in favor of the respondent for rent for the 
remainder of the year, but which camiot be upheld for the reasons 
assigned in case .No. 140. * . • 

Ordered, 

That this appeal be decreed, with costs payable by respondent, 
and the decision of the moonsiff of Chuprah, dated 26th June 
1846, be rcvei'sed. 
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The 3rd December 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 23. 

Appeal against the decree of Roy Bhunker Lal^ the Sudder Ameen 
of Bhahahady dated Sth June 1846. 

Sheik Khan Mahomud, (Defendant,) Appellant, 
in the suit ot 

Junour Dass, Jug Mohun Dass, and Munsubrit Dass^ (Plaintiffs,) 
Respondents, * • • 

. • versus • * 

Musst. Doolum ai!d Musst. Doorga, heirs of Ram Chund Saho, de- 
ceased, and Seetul Pershad, agent to the bank of the late Ram 
Chund Saho, and Shtyk Khan Mahomud alias Sheik Khannoo, 
and Mulloo Baboo, heir of Kullc^ Baboo, deceased (Defendants,) 
and Zohoor Hosein, heir of Chukuii Beebee, Objector. 

This suit was instituted, on the 12th September 1845, to re- 
cover the sum of 540 rupees, 3 annas, 3 pie, principal tand in- 
terest, on a hoondee. * 

The plaintiff^s declaration is, that Ram Chund Saho, a resident 
at Juanpoor, granted a hoondee for 282 in favor of. Khan Maho- 
mud or Kulloo Baboo, which hoondee he st)ld to the plaintiffs for 
the same sum, and on their presenting it for payment Kulloo 
Baboo refused to honor it, and Ram Chund Saho also refused to 
honor it; that Ram Chund Saho is now dead and Mussomats 
Doolum and Doorgah are his heirs, and Seetul Pershad his agent ; 
that Kulloo Baboo is also dead, and Mulloo Baboo his successor ; 
that in a former suit to recover this money, the plaintiffs were non- 
suited for having instituted a suit against Kulloo Baboo after his 
demise ; that Kulloo Baboo was a perfumer, and not a banker, as 
the plaintiffs supposed, when they bought the hoondee; that this 
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suit is instituted to recover the amount of the hoondee, with legal 
interest, aggregating in all 640-3-3. Mulloo Baboo replies tluit 
Kulloo never accepted this hooiidee, and that he himself is not a 
banker. 

The heirs of Ram Chund Saho reply, that Ram Chund Saho was 
not in the habit of granting hoondees in his own name singly, 
and they know nothing about this transaction ; that Ram Chund 
Saho used to grant hoondees in the name of the firm, Tarah Chund 
and Ram Chund ; that on inspecting the books of the firm, 
no entry of any hoondee for 282 rupees is found ; that there 
are entries of two hoondees one for 162 rupees, and the other 
for 125, in favor of Khan Mahomed, on the bank of Meer 
Abdoollah at Patna, which were sold by him to the plaintiffs, and 
which will be foiind settled for in the books of tlie bankers con- 
cerned, and thaMhere is no entry of any hoondee on Kulloo Baboo. 

Khan Mahomud replies, that he is the servant of Beebee 
Chukun, Ihe second wife of Moulvee Alii Buxsh, and transacts all 
her business ; that money and jewels to the value of 31, (KX) rupees 
belonging to his mistress ai^ deposited in the bank of Tarah Chund 
and Ram Chund at 8 annas per cent interest, and this interest is 
paid either# in cash^or in hoondees. Several hoondees have been 
furnished bn the barifis at Patna, and this hoondee in question was 
sold to the plaintiffs ; that two hoondees were granted on the bank 
of Meer Abdoollah, and this hoondee fof 282 on Kulloo Baboo in 
satisfaction of mterfest due ; that the plaintiffs* made a voluntary 
purchase of the hoondee now in question, and must look to the 
grantor for satisfaction if it is disnonored^ or to the firm on |vhich 
it is drawn) and that he is in no way responsible. 

The sudder ameen decides that since Khan Mahomed acknow- 
ledges the sale of this identical hoondee to the plaintiff, he is 
responsible to them for the amount, and a decree is therefore pass- 
ed in tHeir favof 

Against this decree Khan Mahomud institutes an appeal, in 
which he attempts to show that the responsible party is either 
the one who granted Jhe hoondee, or* the party on whom it was 
drawn. 

Judgment. 

This decrepappears to be quite just. The appellant admits the 
sale of the hoondee to the respondents, and the hoondee was dis- 
honored by the party against whom it was drawn. The respon- 
dents have a fair claim agtdnst the appellant, and he again has his 
remedy, if he chooses to try issue on the point, agmnst the party 
from whom he states he received the hoondee in question. I there- 
fore, confirm the decree, with all costs against the appellant. 
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Thb 3d December 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 25. 4 

Appeal against a decree of Roy Shunker Lai, SuddeHr Ameen of 
Shahabady dated the 21^/ July 1846. 

Jatee Tewarree, Pudarut Tewarree, and GondourTewarree, 
(Defendants^) Appellants^ in the case of 

Ishloke Tewarree, (Plaintiff,) Respondent, 

versus 

Jatee Tewarree, Pudarut Tewaree, Gondour Tcwarree, Syud Oulad 
Hosein, and Nindot Dass, (Defendant!.) 

This suit was instituted, on the 12th February 1846, fo recover 
the sum of 301-1, being principal and interest of a fourth share in 
1,194 rupees. « 

The plaint sets forth, that Sobhao Tewarree died leaving four 
sons, Shalick Ram Tewarree, the father of Pudarut Te\yarree, (de- 
fendant,) Geyan Tewarree, the father of Gondofnf Tewarree?, (defend- 
ant,) Jatee Tewarree, and Ishloke Tewarree, (plaintiff,) who. were 
partners in all transactions ; that Sobhao Tewarree advanced 1,500 
rupees to Syud Alice Imam on a mortgage^ of *45 biggahs of land, 
which was occupied by him and his heirs after him ; that the heirs 
then advanced 500 rupees to Syud Oulad Hosein, the son and 
heir of Syud Alice Imain, on a mortgage of 15 more biggahs of 
land, when a deed was drawn up in the names of Jatee Tewarree 
and Geyiui Tewarree, which was also held by the heirs jointly ; that 
after this a settlement of accounts took place, when Syud Oulad 
Hosein gave his ^bond for rupees 954 drawn up in favor' of the 
plaintiffs, Jatee Tewarree, PadarutTewarree, and GondoftrTewarree, 
which bond was held by the plaintiff ; that on this occasion Syud 
Oulad Hosein acknowleged that he was indebted to them all jointly 
in the sum of rupees 954, and asked for a further loan of rupees 1,500, 
and that then the whole debt should be entered in one and the same 
bond ; that the plaintiff then sent his son, Beekoo Tewarree, with 
the other parties, taking with them the bond, for rupees 954, to 
complete the transaction at Arrah, when Nindot Dass took this 
bond from the plaintiff^s son to make out the account, and it end- 
ed in a bond being drawn out for rupees 954, plus the interest 
thereon of rupees 240, plus the new loan of 1806, makiAg a total 
of rupees 3000; in favor of Jatee Tewarree, Padarut Tewarree, and 
Gonaour Tewarree, excluding the name and share of the plaintiflF, 
the bond for rupees 954 being made over to Syud Oulad Hosein ; 
and tins suit is instituted to recover a tburth share of the bond for 
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rupees 954^ with the interest on it of rupees 240, to which the 
plaintiff was a party. 

The defendant, Syud Oulad Hosein, denies having had a transac- 
tion of any kind with the |plain tiff, but acknowledges money trans- 
actions with the three other defendants to the amount of rupees 
3000. 

Nindot Dass replies that he did not take the bond for rupees 
954 from the son of the plaintiff- 

The other three defendants deny all right of partnership on the 
part of the plaintiff, and declare that their transactions are all 
carried on separate and distinct from him, and that if the plaintiff^s 
name was inserted in the bond for rupees 954, it would also have 
appeared in the after bond for rupees 3000. . 

The sudder ameen decides that the evidence of the witnesses 
produced, and the features of the case, prove that the bond for 
rupees 954 was drawn up in the names of the plaintiff, and Jatee 
Tewari^ee, Padarut Tewarree, and Gondour Tewarree, that the 
witnesses produced to prove that only the names of the last 
three were inserted is discrepant, and it is not recorded in the 
bond for rupees 3,000 that only these three were parties to the 
former borfd y that»tbe defendants refuse to accept the challenge 
of oath offered to them by the plaintiff, nor will they agree to 
abide •by the oath of the plaintiff, there fs therefore no doubt about 
the truth of the -plaintiff's claim, and that this is an attempt on 
the part of Syud Cfulai^ Hosein and the other three defendants, 
to cheat the plaintiff out of his share y but since Oulad Hosein has 
given his bond to the three other d^endants,*they are responsible 
for the shhre of the plaintiff in the bond for rupees 954, and a 
decree is therefore given with interest and all costs agajnst Jatee 
Tewarree, Pudarut Tewarree, and Gondour Tewarree, and the other 
two defendants are .^exempted from responsibility. 

Against tjiis decree an appeal is instituted on the part of Jatee 
Tewarree, Pudarut Tewarree, and Gondour Tewarree, in which they 
attempt to prove that the plaintiff was no party to the bond for 
rupees 954. j 

Judgment. 

I upho^ this decree without summoning the respondents, as I 
can see no reason to alter the decision appealed from. The oral 
evidence clearly proves that the respondent was a party to the 
bond for rupees 954, which was made over to Syud Oulad Hosein, 
when the after bond for rupees 3,000 was drawn up, and the 
appellants^ having refused the wager of law offered to them by the 
respondent, as well as refused to abide by the oath of the re- 
spondent, affords the strongest presumptive evidence that the re- 
spondent's claim is just, and his declaration a true one. 



ZILLAH SHAHABAD. 


142 


Tub 4th December 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 26. 

Appeal against a decree of Roy Shunker Lal^ Sudder Ameen of 
Shahabady dated 2bth July 1846. 

Dabee Pershaud, (Defendant,) Appellant, 

In the case of 

Goordhun Dass, (Plaintiff,) Respondent, 
versus 

Baboo Dabee Pershaud, Seller, and Ojoodheah Pershaud, Auction 
Purchaser, (Defendant^.) 

This suit was instituted, on the 3rd December 1845, to obtain 
possession and to become the registered proprietor of the whole 
of the village of Nursingpoor, and a 2^ pie share in the village 
Jugneah, valued at 598-6-6. • 

The declaration of the plaintiff is, that Dabee Pershaud, (defen- 
dant,) mortgaged this property to the plaintiff for 83Q1 rupees, and 
entered into a regular bond dated 12th September *1837 ; that 
accordingly from 1245 up to 1249 the plaintiff had possi^ssion of 
the property, collected the fents and*lnterests, and also paid up tlie 
Government revenue ; that after this Jthe .property was sold in 
satisfaction of the decree of one Ghomm Aheea, and was pur- 
chased in the nan^ of Ojocjdhbah Pershaud, (defendant,) the son- 
in-law of Dabee Persffaud, for 2Jb rupees, and the plaintiff was 
thus dispossessed without the mortgage being paid off; that the 
plaintiff' then petitioned the court for a foreclosure, and on the 
17th December 1845, the mortgage was foreclosed in the regular 
way, and this suit is instituted to obtain possession of the property, 
with mesne profits from the date of foreclosure tip to date of 
possession, and to become the recorded proprietor of the property. 

The defendant, Dabee Pershaud, in reply admits the bond, and 
pleads that he has only received from tinre to time 4076-11-9 of 
the money, and that he made over the bond to the plaintiff, trusting 
to his honesty, and at the instigation of respectable people. 

The defendant, Ojoodeah Pershaud, fails to defend the suit. 

The sudder ameen decides that the bond is proved, and that the 
defendant does not deny it, and that the objection now raised by 
the defendant that hfe has only received a part of the mortgage 
money cannot be true, or it would have been mentioned when the 
defendant, Dabee Pershaud, petitioned the collector to have the 
plaintiff^s name registered as mortgagee of the property, and also 
when the process of foreclosure was taken out by the plaintiff. A 
decree is therefore passed in favor of the plaintiflf, who will obtain 



143 


ZILLAH SHAHABAP* 


possession^ become recorded proprietor and receive mesne profits 
from the date of plaint up to date of possession. 

Against this decree Dabee Pershaud institutes an appeal^ and 
repeats the objection he urged to the plaiiitiff^s claims in the 
first instance. 

Judgment. 

The reply of the appellant admitting the bond, and the mortgage 
having been foreclosed in the regular way, establishes the claim 
of the respondent to possession in this property, and to become 
the recorded proprietor thereof, and there can be no reason to alter 
this decree, which is therefore upheld under (’laiisc 3, Section 16, 
Regulation V. of 1831. 


The 16th December 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

Nos. 21 and 22. 

Appeal against a decree of Moulvee Syed Munour Ally^ Principal 
Sudd^ Ameen of Shahabad^ dated ^Oth June 1846. 

* Government, (Defendant,) Appellant, 
and Elelawur Ally Khan and others,^ (Defendants,) Appellants, 

in the suit of Musst. Kurreem Oonissa, (Plaintiff,) Respondent. 

versus 

The Government, Delawur Ally and Musst. Taj Beebce, 

heirs of Ruhman Khan, Hedyet Ally Khan his brother, Sk. 
Ukber Ally, Kishendeal Tewarry, Gobind Opadia, Sew Sahoy 
Sing, Noor Hussun, PertJib Narain Sing, Naga Roy, Meajec 
Kumer Ally', Diem Ally Khan, Dulloo Khan, Musst. Nundo 
Kour, Musst. Sool^chun Kour, Ajoodhea Roy, Hulwunt Roy, 
Seochurn Roy, Ram Dour Roy, Kurta Roy, Ram Sahoy Misser, 
Soumber Roy, Bachoo Roy, Dulum Roy, Reetoo Sing, Bhagee 
Sing, Hurlol Pandee, Kazee Elahebux, Ramowtar Roy, Buldeo 
Sahoy, Nasir Ally, Sk. Ubdool Ally, Deendeal Sookool, and 
Shamjee^Sdbkool, (Defendants.) 

This suit was instituted, on the 10th April 1845, to obtain pos- 
session of half the villages of Dhowaneea, Shahzadpoor alias 
Saadutpoor Tyer, pergunnah Chynpoor, 3 as., 1 1 d., out of 7 as., 
10 d. of Gomarea, pergunnah Saseeram, and tnortgages on hsdf of 
the whole |hare of Meajee Kumer Ally, in the village of Gomarea, 
and on 4 annas out of 8 annas of kharij juma aeemah belonging 
to Dyem A% Khan, a right of farm and the rents of half the 
village of Tyer, pergunnah Chynpoor, ditto of half of Akoonee, 
pergunnah Saseeram, ditto of Bbandeerah in the same pergunnah, 
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ditto of half Kulianpoor and Kunah, and the share of Meet 
Mahomed^ deceased^ in the villages of Beelwah and Gnrbah^ the 
share of Bebee Salam in Gomarea, pergunnah Saseeram^ half of 
Kazee Bag and Bag Namdar Khan, and Bag Futteh Mohomed, 
and Bag Ruhman Khan commandant, half of the land of mobnl* 
lah bazar Janee, 4 biswas out of 8 biswas of potter’s* land, half of 
the house of Rubdad Khan, one share out of two shares in the 
fourth share of the purchased house of Moulvee Jeelaloodeen, the 
house inhabited by the defendants, half of a house at Saaeeram, 
the whole valued at 4999-15-8-174. 

The plaintiff declares that her husband Ruhman Khan trans- 
ferred to her the property above named under a deed (bye- 
mokusah) dated 16th September 1833, that it was his acquired 
property, and was made over to her as an equivalent for 20,000 
rupees of her marriage portion of 50,000 rupees plus 500 gold 
niohurs, that Ruhman Khan undertook the agency oi heB property, 
that on her making a demand for the balance of her marriage por- 
tion, Ruhman Khan, in collusion with Delawur Ally Khan and 
Taj Bebee, son and daughter by lis second wife, Rooshun 
Khanum, refused to make over this property or pay the balance 
due, that on this the plaintiff first instituted a suitf fpr 39,000 
rupees in the principal sudder amcen’s court, and got a decree, 
which was confirmed on appeal before the Sudder on the 14th 
September 1839,^ that the principal sudder ameen issued the 
usual notices uncler Regulation II. of 1806, that Delawur Ally 
Khan and Taj Bebee, hi collusion with Ruhman Khan, urged 
objections on the jflea •£ a false transfer of property by .Ruhman 
Khan to Rooshun Khanum, both* in the regular suitj and in the 
consequent miscellaneous proceedings, that the objections in the 
regular suit were rejected by the Court, but the objections urged 
on the miscellaneous proceedings were eventi^ally^ admitted by the 
Sudder, that to set aside that order a regular rait will be instituted, 
that without instituting legal proceeding possession under the bye- 
mokusah is impossible, that the village of Dhowaneea included in 
this deed was sold for arrears of revenue du^ from Ruhman Khan, 
and bought by him fictitiously, and he thus retained possession, and 
after his death his heirs, Delawur Ally Khan and Taj Beebee, on 
hearing of this action, alienated the estate by a pretended sale of it 
to Kishendeal Tewarree, Gobind Opadheea, and Shew Sahoy Sing, 
(defendants,) that Delawur Ally Klian and Taj Beebee, after the 
resumption of this property inserted in the bye-mokusah, sold the 
village of Goomareea to Sheek Noorool Hussen, (defenejant,) that 
the remainder of the property is in their possession under the 
deed of transfer to their motW, Rooshun Khanum, this suit is 
therefore instituted to obtain possession and have the plaintiff^S 
name recorded as proprietor. 
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The defendant, Gurreeb Sing, the heir of Musst. Nundoo Koer, 
pleads that he has nothing to do with this suit, nor has he any 
right or interest in the village of Tyer. 

The defendants, Ujoodhia Roy and Musst* Golab Kower, plead 
that the whole village of Akonee w^as purchased by them from 
the collector in 1226 F. S., in equal shares with Nukchade Roy, 
(defendant), and that his share alone was mortgaged to Ruhman 
Khan, and after his death it was occupied by his heirs Delawur 
Ally Khan, &c, and was sold in satisfaction of a decree in 
1248 F. S., and bought by Shamchurn Roy, in whose possession 
. it now is* Shewchurn Roy, defendant, pleads a similar defence. 

The defendant, Baboo Ram Roy, pleads that Gujraj Roy and 
others, the proprietors of Kullianpoor, sold half the village to his 
father Doolum Roy, whose name was duly registered, and he is 
himself now the recognised proprietor. 

Delawuc Ally Khan and Taj Bebee reply that Ruhman Khan, 
their father, married their mother, Rooshun Kljanum, at Hydera- 
bad, on the 25th Ramzan 1223 Hidjree, and gave her a marriage 
portion of rupees 40,000 arfd one gold raohur, and in liquidation 
of this portion he gave up to her all his property, which was 
enjoyed by <he lady .during her lifetime, and on her death she 
made it all over to them, that during their minority the manage- 
ment of the property was piade ovqir under a deed, dated 15th 
Ramzan 1232 Jiidjree to Maun Bebee, another daughter of 
Ruhman Khan, and*Hedyet Ally Khan, his Brother and their 
uncle, that on the 29th Showul of that year Rooshun Khanum 
died at Hydrabad, and the defendants ware taken charge of by 
Maun BeelTee and Hedyet Ally* Khan, and after some time the 
whole party came from Hydrabad to Saseeram, and the house of 
Jankee Ram was purchased in the name of Delawur Ally Khan, 
and other houses were purchased in the joint name of him and 
Hedyet Xlly ^han, that after this Ruhman Khan, on entering in- 
to an agreement not to alienate nor squander the property, got 
possession of all the effects from Hedyet Ally Khan, and under- 
took the agency, and all the transactions he conducted were 
effected by the^money of the estate, that on the defendants arriv- 
ing at theli majority Ruhman Khan made over to them all the 
effects, cash, documents, &c., and signed a deed, disclaiming all 
right and title to the property, dated 8th Rubbeeool-uwul 1244 
Hidjree, that since this Delawur Ally Khan, on his own behalf and 
on behalf of Taj Beebee and Maun Beebee, has had full possession, 
that Maun Beebee died on 8th Rubeeoosanee 1253 Hidjree, and 
her share lapsed to the two remaining heirs, that the plaintiff was 
not the wife of Ruhman Khan, that the true state of the case is 
that after the death of Rooshun Khanum, the plaintiff was bought 
by their father from a procuress at Hydrabad, and placed in charge 
of his children, and thus accompanied the party to Saseeram, and 
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that when Riihman Khan and Delawur Ally Khan came up to 
Arrah^ Taj Beebee and Maun Beebee went to reside at the house 
of the latter, leaving the plaintiff at home by herself, when she 
eloped to Patna at the instigation of Shah Kubbeeroodeen and 
his brother, taking with her their property, amounting in all to 
80,000 rupees, that this became the subject of a criAiinal prosecu- 
tion, and it is quite possible that the Shah Sahib at that time con- 
cocted the bye-mokusah, and that, if Kuhman Khan did enter 
into any bond suggested by Shah Kubbeeroodeen to recover 
the property, it is not binding, that Shah Kubbeeroodeen 
brought the plaintiff and the property back from Patna and placed 
them in the house of a female acquaintance of his of the name of 
Bismuteah, and some days afterwards the whole of the property, 
amounting to 80,000 rupees, was plundered, and the Shah^s brother 
was fined by the criminal court for the part he took in the trans- 
action, that the plaintiff is not the wedded wife of Ruhman Khan, 
nor has Ruhman Khan himself any title to any particle of the pro- 
perty, nor is any deed of his in favor of the plaintiff good and va- 
lid, that they inherit none of the effect^ of Ruhman Khan, and the 
plaintiff has therefore no claim against them. 

The defendant, Ukbur Ally Khan, pleads^ that he purchased the 
village of Dhowaneea and Sahaditpoor Tyer from the collector, and 
on account of the heavy ^uiqa assessed on the property, Sahadit- 
poor Tyer was sold for arrears of revenue, and th^ village of Dho- 
waneea has been* subsequently sold to KisHendeal Tewarree, and 
that it was not a fictitious purchase for Ruhman Khan, Delawur 
Ally Khan, and Taj Beebee. 

Noorool Hussen replies that hev bought the village of Gomareea 
at the collector's auction. 

Hedyet Ally Khan makes a defence similar to Delawur Ally 
Khan and Taj Beebee. 

Dulloo Khan pleads that Dyem Ally Khan morfgagjed a garden to 
Ruhman Khan, the guardian of Delawur Ally Khan, &c., and in 1244 
F. S., the money was paid up, and Dyem Ally Khan came again 
into possession, and afterwards sold a half ghare of the garden and 
other property to him, that on a former occasion the plaintiff enter- 
ed this garden in an inventory of the property of Ruhman Khan, 
which was exempted from liability on his objections. 

Ramdour Roy replies that the villages of Bhuronee and Bhan- 
dehra were purchased by Kirtah Roy, Ram Sahoy, and himself, and 
that the purchase made by Kirtah Roy of eight annas took place 
more than twelve years ago. 

Ram Sahoy pleads that he knows nothing about the* farm and 
rents mentioned by the plaintiff, but that he has possession of two 
annas of Bhuronee and Bhandehra by right of purchase. 

Deendeal Sookool and Shamjee Sookool plead that a house at 
Saseeram was sold by the moonsiff and purchased by their ancestor. 
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and that they were not furzee for Ruliman Khan and Delawur Ally 
Khan, 

Kirfiendeal Tewarree, Oobind Opadiah, and Shew Sehoy Sing, 
plead a defence similar to Ukbar Ally Khan. 

The Government defend the case by pleading that the village of 
Dhowaneea, Pergunnah Chynpoor, was the registered property of 
Ruhman Khan, and on the 25th November 1834 was sold for 
arrears of revenue, and purchased by Ukber Ally Khan, that the 
plaintiflf^s name does not appear on the Govennnent records, that 
the plaintiff did not petition against the sale nor did she bring to 
notice the fictitious purchase of Ruhman Khan, &c., in the name 
Ukber Ally Khan, that the settlement of the village of Goniareea 
was made with Delawur Ally Khan, Taj Beebee, and Nassur Ally, 
which was also sold for arrears of revenue on the 18th November 
1843, and purchased by Noorool Hussen, and against this no peti- 
tion was preferred to the commissioner, and, since this suit was 
instituted on the 10th April 1845, this suit is barred under Act 
XIL of 1841, Clause 25, that with regard to half the village of 
Shahzadpoor alias Sahadif^oor the pliuntiff makes no mention 
of the sale of it in her plaint, and no reply is therefore requisite, it 
is as well to mention Jmwever that the plaintiff’s name is not regis- 
tered as the proprietor. 

Lastly, Musst. Nujecbun gleads thajb the house which the plain- 
tiff styles hers, igid the land on which it is built, were purchased by 
Ruhman Khan, as gilardiau, in the name of Hedyet Ally Khan 
and Delawur Ally Khan, and other jiouses were also bought in the 
same way., that prior to the institution of this suit she bought the 
house in question for rupees 30(X), and that if Ruhman Khan en- 
tered this house in the bye-mokusah, and it was bought with the 
money belonging to Delawur Ally Khan, the plaintiff has no claim 
upon it, but after the sale Delawur Ally Khan rented the house, 
the imputatiop of a fictitious sale therefore falls to the ground. 

The princi]^ sudder ameen decides that the plaintiff’s right of 
possessidh is proved by the bye-mokusah, and that the sale of the 
villages of Dhbwaneea^and Sahaditpoor for the debts of Ruhman 
Khan was irregular, that the copies of the documents filed by the 
defendants, %>elawur Ally Khan and Taj Bebee, show that the 
originals were neither registered nor signed and sealed by the 
qazee, that these documents were filed in the Sudder Court in 
original, and now only copies are filed, which is a suspicious circum- 
stance, that when these defendants filed their objections in the suit 
of the plaintiff versus Ruhman Khan, which was decided on the 9th 
July 1838/theymade no mention of these documents, and on being 
asked if they had any document to prove the marriage portion to 
their mother Rooshun Khanum, they replied in the negative, that 
Delawiir Ally Khan is a witness to the bye-mokusah held the 
plaintiff, which would not have been the case had he considered 
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himself entitled to the property therein transferred, that from 
copies of certain powers of attorney filed in the case it appears that 
Delawur Ally Khan was agent for Ruhman Khan for some of the 
villages inserted in the bye-mokusah, he could not therefore have 
been a proprietor, that the property now claimed by the plaintiff is 
not mentioned in any of the deeds produced by the defendants, 
that the object of their deeds is to prove that Ruhman Khan on 
the occasion of his marriage with their mother, Rooshun Khanum, 
transferred not only all the property he then possessed, but all 
he might acquire in future as a marriage portion to his wife, now 
there is no proof that this property was acquired by Rooshun 
Khanum, that these deeds produced do not in any way prove the 
proprietory right of the defendants^ mother, nor do they prove that 
this property was purchased with Ruhman Khan^s money, that the 
bye-mokusah gives the plaintiff full right and power over this pro- 
perty, and the objections urged against this right by Dqlawur Ally 
Khan and Taj Bebee, and the other defendants, who in their pleas 
attempt to support these objections, are not worthy of considera- 
tion, that although in the deed of sal% of the- compound of bazar 
Janee, in the mohullah Saseerain, dated 1st April 1841, it is stated 
that the purchase is made by Delawur Ally h^han, yet since this is 
also inserted in the bye-mokusah, the objections of the defen- 
dants on this point are inaidinissiblg, but since the village of 
Goinareea was sold for arrears of revenue accruing on itself, and 
the plaintiff did not prevent this nor petitfon the commissioner 
against the fictitious sale of it^ her claim as regards this village is 
inadmissible, a decree is therefore passed in full of the plaintiff^s 
claim excluding this item- • • 

Against this decree the Government institute an appeal, dis- 
claiming all liability on account of the several villages having been 
sold by the collector in satisfaction of arrears of Government 
revenue due from Ruhman Khan, the registered ‘proprietor of the 
estate. 

An appeal is also instituted jointly by all the other defendants, 
which is a reiteration of their objections tj the plaintiff^s claims 
urged in the first instance, and the purchaser of the village of 
Gomareea prays to be exempted from the costs of this suit. 

Judgment. 

I agree with the principal sudder ameen, that the bye-mokiisah 
which is only objected to by the defendants on the plea that the 
property involved in it had been previously transferred to 
Rooshun Khanum as her marriage portion, clearly establishes 
plaintiff^s right to possession in the property inserted fn it. The 
decree of the Sudder for the money portion of the plaintifPs dower, 
puts the claim of the plaintiff to the property transferred to her in 
satisfaction of the remainder of the marriage portion, beyond a 
doubt. The defendants, Delawur Ally Khan and Taj B^bc^, have 
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not a particle of proof to support their claims to keep possession 
of the property in question. The arguments used by the lower 
court to invalidate their title are fiilly borne out by the documents 
filed by them in the case. * 

I therefore uphold the decree against Delawur Ally Khan^ Taj 
Beebee^ and the several defendants^ who plead in support of their 
claims; but as regards the liability of the Government to be held 
responsible for the sale of certain villages involved in this suit and 
the parties who were the auction purchasers of the estates thus 
sold, I differ with the principal sudder ameen. The villages of 
Dhowaneea and Sahaditpoor T^er and the house at Saseeram were 
certainly sold in satisfaction of arrears of revenue accruing on 
another estate registered as the property of Ruhman Khan, yet 
where was the irregularity of such sale ? the estate in default, viz. 
mouza Champbasee, was first sold, and the arrear due was not 
realized by the sale, it was therefore quite legal in the collector 
to sell the villages of Dhowaneea and Sahaditpoor Tyer, since 
Ruhman Khan, the defaulter, was the registered proprietor. The 
plaintiffs ought to have presented the sale by making good the ar- 
rear, or at all events she ought to have appealed to the commissioner 
against the sale. Secjign 25, Act XIL of 1841 is as applicable to the 
sale of Dhowaneea and Sahaditpoor as it was to Gomareea, and I 
presume this was the law wh]ch guidejl the principal sudder ameen 
to reject the clayns of the plaintiff to Gomareea. 

I therefore amend* the decree by rejecting the claim of the 
plaintiff against Government, and t^e villages sold by the collector 
in satisfaction of arrears of Government revenue due from Ruhman 
Khan, and the defendants who J?.re proprietors by right of auction 
purchase, and saddle the plaintiff with the costs of these several 
parlies as well as with the costs incurred by the purchaser of 

Gomareea. 

* ' * 

The IGth December 1846. 

PbIsent: W. St. QUINTIN, Officiating Judge. 

• . No. 23. 

Appeal against a decree of Moulvee Syud Monour Alice, Principal 
Sudd^ Ameen ofShahabad, dated 30tA June 1846. 

Delawur VLllee Khan^ Tauj Beebee, and Oodit Sing, Perbut Sing, 
and Durshun Sing, heirs of Oomandit Sing, deceased, one surety, 
and Nishan Sing, the second surety, (Defendants,) Appellants, 

versus 

• Musst. Kureemoonnissa, Respondent. 

This suit which is closely connected with the preceding case, 
jiMft disposed of, was instituted on the 9th July 1843, to recover 
Che sum of rupees 1,600, being the value of jewels and other pro- 
perty seized by the criminal authorities of this district. 
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The plaint sets forth that in 1834 a dispute arose between the 
plaintifl' and her husband Riihtnan Khan, when her personal pro- 
perty was seized by the magistrate, and placed in deposit till the 
rightful owner should be established ; that she went over to Patna^ 
when Ruhinan Khan took the opportunity to get possession of all 
the property valued at rupees 1,946-1 Sicca rupees, by giving 
security, a)id that Ruhinan Khan died whilst in possession of these 
goods, and on his death they came into the possession of his heirs 
Dclawur Allee Khan and Tauj Beebee ; that out of this property 
rupees 446-1 worth, belonged to Ruhinan Khan, and this suj.t is 
instituted to recover the value of the remainder, viz. Cornpany^s 
ruj^ees l,6(X). 

The defendants, Delawur Allee Khan and Tauj Beebee, plead in 
reply that Ruhman Khan made over all this property to Rooshun 
Khanum their mother as her marriage portion ; that they never re- 
ceived any of the goods held in deposit under the order of the 
criminal court ; that they intended to have mstituted a* suit to ob- 
tain these goods as belonging to their mother Rooshun Khanum, 
when the plaintiff anticipated them by bringing the present action. 

The heirs of Oomaiidit Sing, one of the sureties, plead that 
the plaintilF has no claim against them as the security is not 
binding on them. Nishan Sing, (defendant,)* the otlier surety, re- 
plies, tliat he is exempt from liability since thet^e was no jirovision 
for the life or death of the parties concerned in the security bond, 
that Ruhman Khhn is now dead, and that as ‘he lived for five years 
after he obtained possession of the goods, the plaintiff ought to 
have brought her actioij during his lifetime. 

The principal sadder aniceii decides that the evidence of the 
witnesses and the papers produced in proof of the plaintiff^s claim 
'(early i^stablish her right to a decree in this case ; that the objec- 
tions urged by Delawur Allee Khan and Tauj Beebee, with regard 
to the property of Ruhman Khan having been •transferl*ed as a 
marriage portion to their mother Rooshun Khanum, fiave been re- 
jected in the preceding suit ; that their defence is a prevarication 
and an attempt to show that these goods belonged to*them in right 
of their mother; that tlie objections urged fiy the sureties are un- 
tenable, and a decree is therefore passed against the defendants 
collectively. 

Against this decree the defendants appeal jointly, and urge the 
same objections as they did in the first instance, and attempt to 
show that the witnesses produced to prove the plaintiff^s case are 
dependants of Shah Kubeeroodeen. 

Judgment. • 

I agree with the principal sudder aineen that the plaintiff^s case is 
proved, and that all the defendants are liable to make good the 
value of the property redeemed by Ruhman Khan, on security, 
and therefore dismiss the appeal with all costs on appellant. 
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The 1st December 1846. 

Present: H. STAINFORTH, Judge. 

No. 3 of 1845. 

Appeal from Sirinath Bidiabagish^ Officiating Principal Sudder 

Ameen. 

Sabira Banco, heir of Shuhur Banco, deceased, Nufeesa Banoo, 
Shoresh Beebee, and Ghousool Hussun, Appellants, 

versm 

Gungapershad Deb, Shamkishur Sein, Brijkishwur Sein, and 
Gopalkishwur Sein, Respondents. 

Respondents sued jointly, Gungapershad as auction purchaser, 
on the 20th Asarh 1242 B. S., of talooka Shureef Mahomud, and 
the rest as under-purchasers from him, in the name ,of their late 
brother Gour Kishur, on 22nd Sawun 1244* S., ptaying that 

the said under-purchasers might be put in pos^fession of the lands 
of the talooka, comprising 26 parcel# held by apjjellants, &c., and 
that the mesne profits might be refunded to them. 

Shorish Beebee, grandmother, Saadutoolah, (since dead,) hus- 
band, and Ghousool Hussun, son of Nufeesa Beebee, answered, 
alleging that 1 kear, 2 pao, 2 jjt, 3 reg, 2 pum of land, esti- 
mated by respondents as only 1 kear, 2 pao, and appertaining to 
talooka ‘Mahomud Oolfut, No. 16, and now the property of the 
said Nufeesa Beebee and Ghousool Hussun, and of Shumsool 
Hussun his brother, had been included in parcel •20 of the plaint, 
that 2 pao, 4 jet, 2 reg, belonging to the said thrde proprietors 
of talooka Mahomud Oolfut Chowdree, together with 1 kear, 
2 jet, 2 reg, belonging to Mahomud Yaseen, had* beeiji included 
in parcel 22, and that the lands of other proprietors were* included 
in other parcels, with other immaterial matter. 

Mahomud Mohfuz alias Mahomud Mohsin answered that his 
father bought 4 kears of land in the talooka, and obtained a decree 
for 1 kear, 2 pao, 5 jet, of it, against the late proprietor Wuzeer 
Mahomud, who had possession ; that respondents had been placed 
in possession of it by the ameen deputed to give them possession 
of the talooka, and that he and his co-partners had 4)een sued 
without cause. 

Shuhur Banoo, widow of Mahomud Yaseen, in her answer 
claimed parcels 1 and 4 (with the exception of 1 pao, 3 jet, 
2 reg, of the latter, which she admits to belong to respondents’ 
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talooka); together with parcels Nos. 19, 20 and 25 of the plaint, as 
belonging to her talooka Nuzzir Mahomud, No. 637> also parcel 
No. 18, as part of her talooka Mahomud Nyjat, No. 17, with par- 
cels Nos. 21 and 22, (excepting 2^ kears of the latter, which she 
asserts to belong to Nufeesa Beebee, &c.) as her property in 
talooka Mahomed Oolfut No. 16; while she declares parcels Nos. 
5 and 6, the hereditary property of her late husband, in talooka 
Mahomed Ushruf — stating other unimportant particulars. 

Humeeda Beebee, Syyud Ool Nissa, and Mahomed Moazum, 
answered that they had none of the land of respondents^ talooka 
in Itheir possession. 

Jye Gobind Deb and others, in their answer, alleged that part 
of the muddud mash lands in the pottahj or title deed, given to 
Sufder Shah, with lands of others, have been included in respon- 
dents^ claim, denying possession of any part of the same. 

Kishun Kunt Surmah, petitioner, alleged that 5 kear, 1 pao, 
2 jet, 2 reg, or parcels 7, 12, 17, of the plaint, is his rent free 
land, appertaining to muddud mash lands in the name of Ram- 
kishun Bisharud : that parcel 7 corresponds with plots 5, 6, and 7 
of his pottah, parcel 12 with plot 4, and parcel 17 with plot 2, and 
that respondents had mis-stated the boundaries and extent of the 
land, and ?vrongly ohiitted to sue him. 

Respondents, in the replies filed by them, denied the allegations 
in the several answers, and stated that the date proprietor of their 
talooka was in ‘possession of the whole of the land claimed by 
them, In reply to the answer of Shorish Beebee, &c., they observ- 
ed, that these appellants had described the lapds of Mahomed 
Yaseen, instead of parcel 9, as pn the eastern boundary of parcel 
20 of the plaint : that the decree obtained by Shoojaut Mahomed, 
the father of Mahomed Mohfuz, defendant, for the land measured 
as parcel 9, -on the eastern side of parcel 20, against Mahomed 
WuzeerJ the late proprietor of their talooka, shews that the land 
on that eastern side is not of the estate of Mahomed Yaseen, 
and that parcel 20 does not belong to these appellants; and 
they remai'ked that the property of Mahomed Yaseen had been 
wrongly described on the western boundary of parcel 22, instead of 
the deserted pathway of their talook. In their reply to Shuhur 
Banoo, Ac. they observed thatf^though this appellant had alleged 
part of parcel 21 to belong to Ghouvsool Hussun, &c., these persons 
had not claimed it ; and, again, that parcel 20, which is claimed, 
by this appellant, as part of Aer talooka No. 637, is also claimed 
by the said Ghousool Hussun, &c., as appertaining to tAeir talooka 
No. 16. ^n reply to Jye Gobind, &c. they observed that these 
defendants obtiuqed a pottah for land in the name of Kishunkant, 
petitioner, as appertaining to the muddud mash tenure of Ram- 
kishun Bisharud,. but that the said pottah had been annulled by 
the collector, on the^ petition of Gop^ Kishwur, respondent. 
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The officiating principal sudder ameen^ Sirinath Bidiabagish, 
after stating the questions which, in his opinion, required adjudi- 
cation, and observing that the ameen deputed to give possession 
of the talooka in consequence of the auction sale, had measured 
parcels 1 to 17 out of 26 parcels claimed, and had filed the papers 
connected with his deputation without completing its object, and 
that those papers had been passed as satisfactory by the judge, 
on the 6th of August 1841, proceeded to observe, that the claims 
of Shuhur Banoo to parcels 1, 4, 5 and 6, of the plaint, and of 
Kishunkant, petitioner, to parcels 7^ 12, and 17^ were not advanced 
when possession was being given under the auction sale, while no' 
suit had been brought to annul the possession, and that the one or 
the other of these acts would have been performed had the claims 
been true, and that, as neither had been performed, they appeared 
to be untrue : that from the collector's report, under Section 30, 
Regulation II. 1819, the lands of parceh 7j 12 and 17 were shewn to 
have been measured as part of the muddud mash of Ramkishun Bish- 
arud, and settled as such, but to have been subsequently ascertained 
to belong to respondents^ talooka, and released* from the said set- 
tlement, on the petition of Gopal Kishwur, respondent, and that 
these circumstances also shewed the plea of |Cishunkftnt, petition- 
er, to be false ; that Ghousool Hussun and bis party stated parcels 
20 and 22 to l3elong to talooka No. J6, and to be their property, 
while Shuhur Banoo cdntrarily claimed the forpier parcel as be- 
longing to her talooka No. (i37, and the latter to talooka 16, and 
to be her property: that, moreover, Shuhur Banoo had pleaded 2| 
kears of land, in parcels 21 and 22, to belong to Ghoi\sool Hus- 
sun, &c., but that the latter had not claimed it : and,* under these 
circumstances, the officiating principal sudder ameen deemed 
the claiVns of these appellants to be untrue, noticing, in corrobor- 
ation of this opinion, that parcels 18, 19, 20 and 21 were the sur- 
rounding lands of parcel 9, for which Shojaut Mahomed had ob- 
tained a decree, in which the said surrounding lands are men- 
tioned as appertaining to respondents^ talooka, and also that the 
map filed by respondents, and the land roy of the measurement of 
the rent free land, indicated parcels 20 and 22 to belong to it like- 
wise : that as the claims of appellants were false in so many in- 
stances, their claim to parcel 25 must be presumed to be false also, 
and that the remaining parcels were not claimed by any of the 
defendants, and were proved, by the witnesses to belong to res- 
pondents^ talooka ; and respondents^ claim is decreed, by the offici- 
ating principal sudder ameen, in their favor, against all the persons 
sued, it being provided that the mesne profits shall be Ascertained 
and refunded by those who, at the time of execution of the decree, 
may be ascertained to have appropriated them. 

Appellants, dissatisfied^ now plead that a local investigation of 
the case wiis solicited by then), and should have been granted by 
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the officiating principal sudder ameen : that in pergnnnah Lungla, 
in which respondents^ taiooka is situated, no talooka has lands 
in excess of the area recorded in the papers termed the moza- 
waree papers, while the extent of land sued for is in excess 
of the extent so recorded : that the ameen who was deputed to give 
possession in Consequence of the auction sale, colluded with res- 
pondents, and measured the land secretly, and that had it been done 
openly objections would have been preferred : that part of parcel 
23 has been decreed in favor of Government as unassessed, and 
se^ed with Sufder Shah, with other immaterial matter. 

' Tlie plea, that the extent of land claimed exceeds the quantity 
in the mozawaree papers, is true, but of little weight, such excess 
being frequent : and the plea of collusion on the part of the ameen, 
who gave possession under the auction purchase, is immaterial to 
the issue, the chief question involved being not of possession, but 
of right, which collusion of^^^he ameen cannot be deemed to have 
destroyed or even injured. But this question of right is by no 
means settled, the judgment of the officiating principal sudder 
ameen being a tissue of reasoning of the most inconclusive nature. 
It is not conclusive against the claim of Shuhur Banoo, appellant, to 
parcels 1, 4,5 and 6^ or the claim of Kishunkant, petitioner, to 
parcels f2, 17, that these claims were not advanced while posses- 
sion was being given under fhe auctipn purchase, for this objec- 
tion is wholly neutralized by the plea of collusion and clandestine 
measurement^ by the &meen, nor can the alleged possession by the 
said petitioner be held cancelled by .denial of his right to it by the 
collector. . It is not conclusive against the claim oiNShuhur Banoo 
to parcels 20 and 22, and ther claim oi Shoresh Beebee, &c. 
to the same parcels, that they are conflicting, for one of them may 
be true. It is not collusive against the claim of Shuhur Banoo to 
parcels 18, 19, 20 and 21, that, in the decree in favor of Shoojat 
Mahomed they are found to be recorded as belonging to respon- 
dents’ talooka, for Shuhur Banoo was not concerned in that decree, 
nor obviously is it any sufficient ground for pronouncing her claim 
to parcel 25 fafse, becayise it has been deemed false in regard to 
others, nor indeed is there any thing on record on which a final 
decree can be fairly founded, fojf ^11 the evidence taken consists of 
the deposition|^of\ix witnessesylbf whom three were called by and 
have deposed in favor of respondent, and three are, in like manner, on 
the side of appellants, — further, the ii]i|^estigation is imperfect, and 
the decree obviously unjust, in the important matters of mesne 
profits and costs. Appellants claim, under distinct titles, distinct 
parts of th£ land sued for, ahd both costs and mesne profits must 
be charged proportionately to the quantity of land which the par- 
ties sued may be found to have usurped, i^nd the amount of mesne 
profits which they may be estimated to h^ve appropriated, and can 
by no means be charged generally, in full, against the parties sued 
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until it be ascertained that they have conjointly usurped the full 
amount of land^ and appropriated the full amount of mesne profits 
claimed by respondents* Thus, whether respondents^ claim of 
right to the land, or the extent of possession by each of their op- 
ponents be considered, the case manifestly and imperatively de- 
mands a local investigation ; and it should be ascertained by such 
investigation w^hether parcels 1, 4, 6, 6, 18, 19, 20, 21, 22 and 25 
belong wholly, or in part, to respondents’ talooka, and who has held 
possession of parcels 20 and 22, with such parts of parcels 4 and 
21, as Shuhur Banoo denies holding : whether any part of parcel 
23 has been settled with, and is in possession of, Sufdcr Shah, or Z' 
any of the defendants ; who has had possession of the parcels un- 
claimed by the defendants; and, lastly, what may be estimated as 
the mesne profits of the several parcels. 

It is therefore ordered. 

That the decree of the officiating principal sudder an^een be re- 
versed : that the case be remanded for re-investigation and deci- 
sion : that the costs of this appeal be jyOvided for by the principal 
sudder ameen in his future decree : and that the value of the stamp 
on which the petition of appeal is written be returned. 

• 

The \ 2 TJf Decemjber 1846. • 

Presient: H. STAINFORTH^ Judge. 

No. 74 of 1846. ^ 

Appeal f Hergffwree Sose, Moonsiff of Russoolgunge. 

Narainee Dibia, for herself ^nd minor son. Appellant, 
versus 

Shewanund Surmah and others, Respondents. 

Appellant sued for half the value of the oblations on the per- 
formance, on her behalf through her late husband’s nephew, and by 
Shewanund Surmah and others as Ugurdanee or Ugursradee Brah- 
muns, of the mortuary rite of the Asrad oPSherrun Gopal Adee- 
karee ; the whole of which oblations had been appropriated by the 
said respondent, &c. though appe^^int was entitled to half. 

Shewanund Surmah and three other Brahmuns answered, assert- 
ing, that Sherrun Gopal Adeekaree was the acquired jujmaiiy or 
religious dependant of thelf^ father, without any participation of 
appellant’s husband ; and denying appellant’s declaration generally. 

The decree of the moonsiff, Hergowree Bose, sets forth that the 
witnesses have deposed each in favor of the party for which he was 
called, but that the exposition of the Hindoo law by the pundit of 
the Dacca division, shewed that there is no mention in the sacred 
books of Jujunjajmy i. c., the reading and causing the reading of 
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the muntras, by Ugunlanee firahniuns : that jujnians of Ugurda- 
nee Brahmuns are unrecognised in the Shasters^ and that, under 
such circumstances, the descendants of Ugurdanee Braliinuns had 
no hereditary right, as Kool Uprohits have, over persons seeking 
the performance of religious rites ; and on these grounds the 
moonsiff dismissed the claim. 

Appellant now pleads that many similar claims by Ugurdanee 
Brahmuns have been decreed in their favor, by the several courts 
in this district, instancing the case of llampershad Ugursradee 
versus Kasheenath Surmah and others, in which the zillah district 
ipundit declared tlwt the ruling power could compel payment of 
fees to an Ugursraaee BraliTJaun ; and she adds, that possibly such 
Brahmuns Are not held, to be Uprohits where the present pundit 
lives, as they are in this district. 

Two answers wci?e given by the pundit of the district of Sylhet 
in exposition of the Hiiido%|aw in the suit cited by appellant. The 
one sets forth that if an Uj(|iifsradfee Brahinun shall have performed 
penance, in consequence of a Musulman having slaughtered a 
bullock which formerly ’^^be^onged to him, he is entitled to the 
Puleet offerings, i. e. such offerii%8 as are unlawful to Uprohits, 
but he has pot the propriety or right which an Uprohit enjoys. 
The other declares that* if an Ugursradee Brahnmn who has attend- 
ed the ancestors of a lay Hindoo shall perform penance for his 
fault, the ruling^ power can ^compel delivSbry to him of the Puleet 
rice to which he*is entitled. " 

It is not proved to my satisfaction that appellant's agent was 
permitted, to join in the rites on account pf which a share of the 
offerings is claimed, for there arises strong presumption that had 
he joined the representative of the deceased jujman would have 
given him a share of those offerings, or, as he has been sued, 
have filed an answer admitting his claim ; and the exposition 
of the FTindoolatv furnished by the pundit of the Dacca circle, 
which is as and conclusive as that of the district pundit above 
quoted is coiffused and inconclusive quoting no authority, shews 
that Ugurdanee Brahmuns are unrecognized in the sacred books 
of the Hindoos, and that they therefore have no such hereditary 
right as is claimed in the present suit. 

. . ^ ^ It is TllfiRBS^OBE ORDERED, 

That the appeal be dismissed, and that t|ie decree of the moonsiff 
be affirmed, with costs against ^pelmt^ 
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The I6th December 1846. 

Present: H. STAINFORTH, Judge. 

No. 7 of 1845. 

Appeal from Sirinath Bidiabagish^ Sudder Ameen. 

Syuda Banoo^ Shumaye Beebee, Sheo Kybert, Perma Kybert, Jya 
Kybert, Kala Kybert, and Nundee Kybert, Appellants, 
vermis 

Ruttun Munee and others, Respondents. 

Respondents sued for the rent of 3 koollas, 9 hears, 3 pao,^ 
5 jet, 1 reg, in their conjoined talookas, talooka Mahomed Nazim 
No. 5, and Mahomed Unfur No. 6, of which possessioa had been 
given to them by an ameen of the civil court ; claiming the said 
rent on talooka No. 5, from 1239 to 1250, and on No. 6, from 
1242 to 1250 B. S. 

Sheo Kybert, Perma Kybert, Jya,;|Kybert, Kala Kybert, and 
Nundee Kybert, the cultivators, answered, denying the claim, and 
asserting that the land was situated in talooka Mahomed Nijat, 
the property of Shah Ubdool Knrreem, to whom they had paid 
their rent : that they have only occupied it since 1248 B. S. : 
that no ameen ever measured it, or required engagements from 
them : that they do not occupy the land jointly, but cultivate 
separate portions : that^ smnmary s«it was pending forT:he rent 
of 1260 B. S., Mihich could not be sued for.a second time ; with 
other irrelevant matter. « 

Syuda Banoo and Shumayo Beebee, appellants, have filed an- 
swers, and Shah Ubdodl Kurreem a petition, «upporting ’the pleas 
of the cultivators, which respondeftts hold their title, and specify- 
ing the ,bed of a small stream as dividing the property of the 
claimant landholders. 

Respondents, in their reply, observed that their present claim 
could only be affected by the summary suit, to the extent of the 
rent of 1250 being disallowed in this suit ; and that Shah Ubdool 
Kurreem made no objection to the papers of the ameen who gave 
them possession of the land. • 

The sudder ameen, Sirinath Bidiabagish, has recorded that, from 
the enquiry of the ameen deputed to investigate the case, respon- 
dents^ claim is made out : that though appellants have adduced 
evidence in support of J^eir pleas, still the chittah or land roll of 
the ameen, deputed to give'l-ilponJlnts possession of their talooks, 
shewed that possession was flven of th^land for which the rent is 
claimed, and that, until that possession was nullified by, a suit for 
the purpose, it was sufficient to entitle respondents to the rent ; 
and he accordingly decreed the claim against the cultivators, 
saddling the other appellants with their own expences. 
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Appellants now allege that the ameen deputed to investigate the 
present claim colluded with respondents, conducting his enquiry, 
and making his report, according to their wishes ; and they also 
shew cause for discrediting the papers of the ameen sent out to 
give possession under the auction s^e, 

1 find, in the first place, that respondents have been allowed rent 
on talooka No. 5, commencing at a more distant date than twelve 
years before the date of institution of this suit, but the excess 
should have been deducted in the decree of the sudder ameen : 
2ndly, that though Syuda Banoo and Shumaye Beebee were neither 
^ cultivators of the soil, or proved to have been receivers of the rent, 
they have been, though othenvise exempted from liability under the 
decree, improperly charged with their own costs: 3dly, that 
the case requires further investigation. No evidence was adduced 
by either party before the sudder ameen ; all that there is on record 
consists of the depositions^ taken before the ameen, of four wit- 
nesses on the part of respondents, of three on the part of Syuda 
Banoo, &c., and of three other persons whom the peon in attend- 
ance on the ameen is represented to have brought, as living near 
the land of the disputed rent, and disinterested. But the ameen 
was not empowered^ by the sudder ameen, to take evidence ten- 
dered by the parties, 'which is, as is usual, conflicting. He was 
directed to make a thorough enquiry into the case from neigh- 
bouring and disinterested persons, and alf that he has done, in ful- 
filment of this order, ^ has been to record the dfepositions of three 
persons brought by his attendant, ^which are not only unsatisfac- 
tory as being the evidence of only three persons, but are open to 
suspicion, as not being signed « by any of the appellants or their 
representatives. Under such circumstances, though I concur in 
the sudder ameen^s opinion, that the land roll of the ameen, who 
gave resjpondents possession under the auction sale, must, under 
the law, be held conclusive quoad the question of possession, till 
set aside by a suit instituted for the purpose, still the cultivators^ 
pleas, that they have only occupied since 1248, and do not occupy 
jointly, so that they should be sued as jointly liable, but cultivate 
separate portions, have met with none but most meagre and unsa- 
tisfactory investigation, and the suit must clearly be remanded for 
their elucidation'^^ 

It is therefore ordered, 

That the decree of the sudlfer ameen be reversed : that the suit 
be remanded for further investigation and decision : that the costs 
of this appeal be providea for by the principal sudder ameen, to 
whom the case will be transferred as the office of sudder ameen of 
Sylhet hM been abolished : and that the value of stamp, on which 
the petition of appeal is written, be returned. 
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The 18th December 1846. 

* Present: H. STAINFORTH, Judge. 

No. 5 of 1844. 

Appeal from Syyud Abas Alee^ late Principal Sudder Ameen of 

Sylhet. 

Musumat Ditiai, Appellant^ 
versus 

Rughoonath Bunick, Surroop Manjee, Ram Nidee Shah^ Gober- • 
dhun Shah and others, Respondents. 

The late Ramkeshub Shah, husband of appellant, sued in the 
civil court of Dacca, to reverse the summary order passed, in 
appeal, by the judge of that district, and confirmed by the 
Sudder Dewanny Adawlut, disallowing his claim to two houses, 
the one situated in Seetaluhea, of the district of Dacca, and the 
other in Julsooka, of the district of Svlhet, by purchase, on the 
26th Bhadoon 1236, from Goberdhun Shah, Ramnidee Shah, 
Sadhoo Ram Shah, Soodam Ram Shah, Koosul Ram Shah, five 
brothers, owners of one moiety, and from I^lchuni Shah, their 
cousin, owner of the other moiety of the said houses which have 
been attached, and one of. which has been sold to Rughonath 
Bunick, in execution of a decree obtained by gurroop Manjee 
against the said Ramnidee and Goberdhun. * 

Rughonath Bunick, auctioi^ purchaser of the house in Seeta- 
lukea, denied plaintifEfs purchase, and alleged that the house 
bought by him was erected by Raiiinidee and Goberdhun, and was 
their property, with other immaterial matter. 

Surroop Manjee, the decree holder, supported the preceding 
defendant, alleging that plaintifF^s alleged purchase was fraudulent, 
to nullify his claim. 

Mr. Reily, the principal sudder ameen of Dacca, adjudged 
3 puns, 4 gundas to have been the extent of. the interest of 
Ramnidee and Goberdhun in each house, |ind he released the re- 
mainder. 

The late judge of Dacca, Mr. Cooke, in appeal from this 
decision, deemed the house in zillah Dacca proved to have 
been built by Ramnidee and Goberdhun, and altered the decree of 
the principal sudder ameep in r^ard to it, declaring it properly 
sold, while he annulled his subordinate's decision in regard to the 
house in Sylhet, on the ground of his (the judge) not having taken 
cognizance of the claim of appellant’s husband to it in the summa- 
ry proceedings, and having consequently left the order originally 
passed in those proceedings, which upheld the claim, untouched. 

The present appellant, widow of Ramkeshub, then appealed to 
the Sudder Dewanny Adawlut, by which the preceding decrees 
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were quashed, and the suit was ordered to be tried in this district, 
where the more valuable part of the property claimed is situated, 
and the suit was accordingly transferred to this district 

The late principal sudder ameen of Sylhet, Syyud Abas Alee, 
after instituting a local investigation of the claim, concurred with 
the late judge *of Dacca in adjudging the house in the Dacca dis- 
trict to have been built by, and to have been the property of, 
Ramnidee and Goberdhun, and with the principal sudder ameen 
of Dacca, in holding 3 puns, 4 gundas, to be the extent of the 
interest of those individuals in the house in zillah ^Ihet, and he 
accordingly dismissed appellant’s claim to the Dacca house 
in totoy and ordered 3 puns, 4 gundas, of the house in this district 
. to be subjected ^ sale, under the decree held by Surroop Manjee. 

Appellant, dissatisfied, now pleads that Luckoo Rai, father of 
Lallchund Shah, and Hurree Rai, father of Ramnidee, Goberdhun, 
and their ^three brothers, built the house in this district for 
their residence, and that in the Dacca district for the purpose of 
trading, with their joint funds : that the sellers to her husband 
are all heirs of Luckoo Rai find Hurree Rai, and that the bofid fide 
purchase by her husband, previously to the date of the decree held 
by Surroop Manjee, ^is proved ; and she prays for release of the 
two houses*. 

The principal sudder amee^ of Sylhet has erroneously supposed 
that the judge o^ Dacca declined to pass an award on the claim of 
the house in this district, on the score of not having jurisdiction, 
for the refusal is distinctly grounded, in the decree of the latter 
officer, on. the circumstance of no cognizanoe having been taken by 
him of such claim in the summary proceedings ; this refusal, how- 
ever, is clearly based on insufficient grounds, for though the rea- 
soning of the judge applies only to the house in Dacca, the claim 
to both houses is recited in his proceedings and rejected in toto — 
so that a*ppellant’^ claim to the house in this district cannot be 
deemed, on tfie ground taken by the Dacca judge, to have been 
needlessly advanced in the present suit, but must be disposed of 
on its merits. * ^ 

The Durchase of appellant’s husband does not appear to me, on 
ground which I need not recite, as the suit is not in my opinion 
ripe for a final d^ision, to be a bona fide transaction, but, as it is 
not impugned by any of the sellers, and the suit appears to have 
been preferred with their connivance, it must of course be upheld to 
the extent of the interests of such of them as are not liable under 
the decree obtained by Surroop Manjee : but the rights of owner- 
ship in thd Dacca house do not appear to me to have been duly 
elucidated by the principal sudder ameen : that officer should in 
ray opinion have directed his attention to the question whether 
Ramnidee and Goberdhun were, at the time the said house was 
built, humtaanny or messing with, their relations above-named, or 



ZILLAH SYLiHET. 


89 


not, for if they were, it is, according to the customs of the country, 
a plain presumption of fact that the house in Dacca was built with 
the joint funds of the family, and the reverse if otherwise. Under 
such circumstances the investigation of the principal sudder ameen 
is deemed imperfect. 

It is therefore ordered. 

That the decree of the late principal sudder ameen be reversed ; 
that the suit be remanded ; that the value of the stamp on wliich 
the petition of appeal is written be returned ; and that the principal 
sudder ameen do pass a proper order in regard to the remaining . 
costs of this suit. 

The 18th December 1846. 

Present: H. STAINFORTH, Judge. 

No. 114 of 1845. 

Appeal from Gholam Imam^ Moomiff of Latoo. 

Herjeewun Pal and Manickrafti Das, Appellants, 
versm 

Gouree Chunder Pal and others. Respondents. 

• • • 

Respondents sued, stating that talooka Rughoo Ram was ori- 
ginally formed, as No. 1^6, in perguijnah Punjkund Kulan, com- 
prising, according to the mozawaree papers, 173 kpolbas, 10 kears, 

2 pao, 6 jet ; that In the year 1200 B. S ., 86 koolbas, 1 1 kears, 1 pao, 

3 jet were sold to one Alee R^za, and entered separately in the 
collector's books, as talooka Alee Reza, No. 634; that, subse- 
quently, the lands of moujpa Gangaee underwent formal partition, 
while the remaining lands of the talookas continued to be held, in 
separate* portions, by the proprietors, without any written deed of 
division ; that Syyud Moosa, &c. purchased talooka Alee Reza, ob- 
tained possession, and sued for a division claiming ^5 koolbas, 1 
kear, 2 pao, 3 jet as their share of the actually existent quantity of 
land proportionate to the share of revenue paid by them, obtaining, 
on the 2/th of November 1821, a decree frpni the sudder ameen, 
who directed that an ameen should be deputed, who ghould 
measure the lands of the two talookas, and, after excludiihg the 
khanabaree land, divide the remainder, upholding, as much ba 

S )ossible, the possession of the parties and equalizing it ; that, be- 
bre this decree was executed, talooka Alee Reza was sold, for 
arrears of Government revenue, in 1244 B. S., and purchased by 
Rutteekant Surmah, who sold 2 koolbas of it to Ramlochun Rai, 
and the remainder, in Poos 1245 B. S., to responderfts, subse- 
quently, in 1247 giving them a chitta, or roll, of the land transfer- 
red to their possession, comprising 84 koolbas, 3 kears, the differ- 
ence to which they were entitled, i. e. 8 koolbas, 10 kears, 2 pao, 
3 jet, being withheld by appellant, &c. ; they also notice that 
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Manick Ram and Chundee Dasee sued for ^d of talooka Rughoo 
Ram, obtained a decree for it, and took out an ameen to give them 
possession, who, in consequence of no regular separation of talooka 
Rughoo Ram and Alee Reza having taken place, has included in 
his schedule of lands of the former lands of the latter talooka ; 
and they finally pray for a regular division of the two talookas by 
equalization of the lands in each, with refund of the mesne profits 
from 1245 to 1260 B. S. 

Herjeewun Pal alleges, in his answer, that the lands of the two 
talookas are separated by private partition : that none of the lands 
of talooka Alee Reza are in the possession of the proprietors of 
talooka Rughoo Ram, as Goiiree Churrun Pal, respondent, admit- 
ted in the suit instituted by Syyud Moosa, &c. that Gource 
Churrun collusively obtained from Ruttekant a land roll signed by 
the latter, and including some of the land appertaining to talooka 
Rughoo Ram, and sued Gournarain, declaring that he was in full 
possession of talooka Alee Reza. 

Manickram Das filed an^ answer in support of the answer of 
Herjeewun Pal, 

Deedar Mahomed, Pursah Oollah, alias Sheik Piinnia, Maho- 
med Kullqem, Danish Mahomed, Ameer Oollah, Sheik Siinaye, 
Sheik Suleem, Shere Mahomed, Sheik Eenaye, Roopye Gazoor, 
Gooloo •Gazoor, Nowaz M|ihomed, .Ba^ir Mahomed, Bahadoor 
Khan, Ufzul Mahomed, Azoo Khan, Leydoo Khan, Ahmud Alee, 
alias Ahmudee Mean, Saboo Ram Das, Sheik boona, and Sheik 
Muttaye, declared themselves, in tlveir answers, purchasers of par- 
cels of land in talooka Rughoo Ram. • 

Heijeewuh Pal the 2nd, Rarajeewun Pal and Bishenjewun Pal, 
plead, in their answer, that respondents have usurped possession 
of lands belonging to their talooka Hurree Ram Pal No. 8. 

Syyud* Sufdur,^ Syyud Muzuffer, and Syyud Deelal, in their an- 
swers, represented the lands of the two talookas, Rughoo Rani^’ 
and Alee Reza,^^ to be distinct and separate. 

The decree^ of the moonsiff, Gholam Imam, directs that the 
lands of the two talookas, with the exception of mouza Gangnee 
(declared to have undergone partition,) and the khanabaree lands 
(which were resei^ed when half of talooka Rugho Ram was sold to 
Alee Reza), bkmeasured ; that the possession of the proprietors in 
chief be upheld as far as possible ; that the parcels sold as talooka 
Rugho Ram be included in the share of the sellers Gouree Chur- 
run Pal (respondent) and Herjeewun Pal (appellant ;) that the lands 
decreed tp Manickram Das be respected ; that whatever extent 
Heijeewmn P^, Manickram Pal, and Urnopoorna Dasee, widow of 
Bhowanee Churrun Pal, might be found to hold in each village, 
in excess of their right, be ^ven to respondents, and any excess in 
possession of the latter to appellants ; with mesne profits and inter- 
est from the time of dybpossession to the time of regaining the 
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same ; and that respondents’ costs be defrayed by the defendants 
holding possession in excess. 

Appellants now plead that, under Clause 3, Section 175 
lation XXIII. of 1814, specification in the plaint of the dispos- 
session was necessary ; that, under Section 5, Regulation XIX. 
1814, a butwara, or partition, which does not include the lands of 
mouza Gangnee, the khanabaree lands of talooka Rughoo Ram, and 
those purchased by Ramlochun, is impracticable ; that the suit is 
not tenable, as the heirs of Gungapershad, a co-sharer, and of 
Siribullubh, a purchaser of part of talooka Rughoo Ram, have not 
been sued ; and that under Construction No. 1046, the value of the 
property under litigation has been wrongly estimated, as no fixed 
proportion of it is assignable to the land purchased by Ramlochun 
Rai, with other matter. 

But the suit is for butwarah under title acquired in 1245, from 
which time possession is alleged to have been withheld, and such 
specification appears to me sufficient to satisfy the exigencies of 
the law in this respect. The return of the collector to the requisi- 
tion of this court shews that talooka Rughoo Ram originally com- 
prised 173 koolbas, 10 kears, 2 pao, 6 jet, paying revenue to the 
state 125 kawuns of couries, and that the khanahbarge lands were 
reserved, and half of the remainder kharij(fy or separated, with 
allotted liability for half the revenue, as talooka Alee Reza, and 
that there is no record of paftition by^measurement ; moreover the 
decree obtained by Syyud Moosa and others, proprietors of Alee 
Reza, against Herjeewun Pal, appellant, and others, proprietors of the 
residual part of talooka Rugfibo Ram, is in accordance with these 
particulars ; and, under such circumstances, I am ofiopinion that 
neither the revenue authorities, v^o have allowed the separation of 
half the land of the original talooka Rughoo Ram, with reservation 
of the khanahbaree land, and have sold such separated portion, with 
its allotted jumma, to the person who sold to respondents, nor ap- 
pellants, who acquiesced in the judgment given in th(S suit of Syyud 
Moosa, &c., can now object to accomplishment of the butwarrah, 
on plea of the khanahbaree land being reserved as stated. Fur- 
ther there is no prayer in the plaint tfiat mouza Gangnee be 
excepted from the partition, that it should be held to obstruct res- 
pondents’ claim, and the heirs of Ramlochun have been sued, aijjd 
have made no objection, and, indeed, had they made any, it is 
difficult to conceive how it could prevent respondents from obtain- 
ing their distinct and separate rights. In my judgment, then, res- 
pondents have shewn a prima facie right to a separation by mea- 
surement of the lands of talooka Alee Reza, and it must, 1 hold, 
be effected through the collector. The plea of misvaluation of the 
claim is not deemed by me a bar, as the suit is fot separation of the 
entire talooka, and the valuation is at three times the amount of 
revenue payable for itj and whether the heirs of Gungapersaud and 
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Siribullubh are in possession, requires investigation ; moreover 
before this suit be decided, it is necessary, in order to dispose of 
the claim to mesne profits and consequent apportionment of costs, 
that the land in the possession of the litigant parties be ascertain- 
ed ; and for this purpose the suit must be remanded ; but, as the 
case in execution of the decree of Manick Ram versus Gouree 
Churrun Pal, has been remanded, in appeal (No. 287) from the 
orders of the principal sudder ameen, and the two cases involve 
claims to the same property, and therefore cannot conveniently be 
disposed of by separate courts. 

It is ordered, 

. That the decree of the moonsiff of Latoo be reversed, and that the 
suit be remanded and transferred to the court of the principal sud- 
der ameen, who will cause the investigation contemplated above 
to be made by Rujwan Alii, his surishtahdar, whom Gouree Churn, 
respondent} and Manick Ram^s vakeel, in the said case of execution 
of the latter^s decree, approved of as an ameen, and will pass a 
proper order, providing forjthe costs of this appeal. The value of 
the stamp on which the petition of ajipeal is written is to be 
returned* 

- ^ 

. • The 19th December 1846. 

Present: H. STAINFORTH, Judge. 

No. 1 of 1844. 

AjppecU'Jrgm Si/yud Abas Alee, late Prittcipal Sudder Ameen. 

^ • 

Ramgobind Mujmoodar and others. Appellants, 
versus 

* Bishnd Churn Das and others, Respondents. 

Respondents sued as nearest of kin to Rajkishun Das, the 
deceased husband of Rajessuree, for possession of the deceased^s 
landed estate, and to cancel the sale of the same by the widow. 

Ramgobind and Gopal Kishun answered that they had purchased 
t^e estate, in thofe^name of the former, from the widow, who had 
sold it to pay %et husband’s debts, to defray the expence of his 
obsequies, and to provide for her own maintenance. 

Rajessuree filed an answer in conformity with that of Ramgo- 
bind and Gopal Kishun. 

The pri|icipal sudder ameen, Syyud Abas Alee, declared the 
sale void, because the pecuniary embarrassments of the husband 
had not been proved, and because Rajessuree was a minor at the 
time of sale, and he directed that she should retain possession of 
the estate during her life. 
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Ramgobiwcl, Gopalkishun^ and Rajessuree appealed to this court, 
but, being heUr to have had ample ' opportunity u| establishing 
their pleas before the principal sudder ameen \vif6out producing 
any evidence in support of them, the decree of the lower court was 
affirmed. 

On special appeal, Ijy Ramgobind and Gopalkishun, to the Sud- 
cler Dewanny Adawlut, the case was remanded, and this court 
was directed to afford to the appellants opportunity of establish- 
ing by evidence, oral and doCutiientary, the facts asserted by them, 
viz. that the estate was sold to them in order to discharge the * 
debts of Rajkishun, to defray the expence of his obsequies, and to 
provide for his widow^s maintenance. 

In furtherance of these orders, appellants were called on to 
produce such evidence, oral and documentary, as they might wish 
to present, and they filed a list of nine witnesses, seven of whom 
have been examined, the remaining two being a person who signed 
the deed of sale to Ramgobind, and whose attendance has been 
declared by appellants^ vaqueel unnecessary tQ their case, and a 
person named as the gomastah of a deceased creditor, whom 
their vaqueel, on the 25th August last, agreed to bring into court 
’within ten days, but who has not been produced. • 

Of the seven witnesses who have been examined, two were 
brought to prove the ejcecution of th6 deed of sale, which is not 
denied, while, of the remainder, four were ^summoned to prove 
that the debts of Rajkishun, and one that the expences of his obse- 
quies were liquidated by the proceeds of the sale to Ramgobind, 
and no further evidence has been offered by appellants. * 

These five last witnesses hav^ sworn to the leading points 
which they were called to prove, with a consentaneousness of 
knowledge which, contrasted with their ignorance on other points, 
is extremely suspicious. Each swears to a debt Jto himself : that 
there were debts to others: that the only way of paying them was 
by selling the estate : that the estate was sold on account of the 
debts, and that the proceeds were devoted to their liquidation. 
But it is observable, first, that Khyroollah^ witness, who repre- 
sents himself as having shewn a strange unhesitating willingness 
to relinquish some of the land subsequent!^ purchased by appel^ 
lants, (for which he had paid Rajkishun ,105 rupees out of the 
price 125 rupees,) on Rajessuree^s stating that^ehe wished to sell 
the whole estate to a single person, when cross examined by res- 
pondent's vaqueel, was unable to specify a single boundary of the 
land which he states himself to have bought ; secondly, tfcat Golab 
Ram, witness, on being cross examined, states that he was credi- 
tor without a bond, and then with one, and that he is unable to 
recollect the name of a single witness to it, though he has express- 
ed remembrance of other minor circumstwices, and moreover, 
this witness adinits himself to be nephew-in-law to Ilammohun, 
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defendant ; tliirdly, that Sodaram, witness, has admitted that lie 
has already given evidence in another case on the part of Ramgo- 
bind, appellant, and that, when the son of the latter went to Cal- 
cutta, to prosecute the appeal to the Sudder Dewanny Adawlut, 
he, the witness, accompanied him — but only for the purpose of 
bathing in the Ganges ; fourthly, that Ranipershad, witness, who 
represents himself as having supplied certain articles for the 
obs^uies of the deceased, and to have been paid out of the pro- 
ceeds of the sale, has admitted hiitiself to be a disciple of Ramgo- 
• pal (his Gooroodeo) who is sued as colluding witli appellants, 
and his evidence is otherwise suspicious, for he admits that he 
never went to Rajkishun’s house, and does not even know it — 
moreover witnesses on the part of respondent have sworn that the 
expences of the obsequies were defrayed, partly by the respon- 
dents, and partly by the rent of the deceased’s land, and their 
evidence appears to me preferable to the testimony of this solitary 
and suspicious witness ; fifthly, that Munnee Ram, who has been 
admitted by respondents, jin their replication to Rajessuree, to 
have been a creditor to the extent of 45 rupees, which amount 
is not contested in appellant’s rejoinder subsequently filed, swears 
that he wa» Bwed 5 Ck rupees, without a bond, and that he was paid 
75 rupees, two or three years after the death of Rajkishun, by Ratn- 
gdbind, with whom the mdney had been deposited for the purpose : 
but no good reaison i^ given why he was not paid at the time, 
or why the deposit stated was made : appellants in their answer 
do not mention it, and Rajessuree^ in Aer’^, filed when she was 
confederate with appellants, directly contradicts it, alleging that 
the money was paid by her to the creditors, so that, though there 
can be little doubt that this creditor has been satisfied by appellants, 
much hangs over the assertion that he was paid from the price of the 
land, and also aver the time of payment, as, had it been paid at 
the time stated by this witness, appellants would assuredly have 
been able to shew a stampt receipt of that period, for it cannot be 
supposed that* they would have paid seventy-five rupees without 
taking one ; sixthly, that the inaccessibility of all the witnesses to 
some of the alleged transactions is remarkable — Golab Ram cannot 
remember any his, while those of Khyroollah and Soda Ram are 

dead, and th^ vitality of these two last quasi creditors, and the 
mortdity of their witnesses, are in strange contrast, and the suspi- 
cion is irrepressible that the witnesses of Golab Ram are not named 
because they never existed, and that those of Khyroollah and 
Soda Ranj are named because dead men can tell no tales ; seventhly, 
that had the estate been bona fide sold for the purposes asserted, 
^pellants would iave secured the alleged cancelled Itonds of Golab 
Eamaad Soda Ram, and, especially, the deed of sale, which Khyr- 
^Uah has sworn that he returned to Rajessuree* It certainly may 
be objected, but I think with little reason, that the two former 
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were more necessary to be retained by Rajessuree, than by appel- 
lants^ but this objection cannot hold good in respect to the deed of 
sale^ which, if it ever really existed, was essential to the integrity of 
appellants title^ and which, not having been secured by them can, 
in my opinion, have existed only in imagination ; further it may 
be noticed, .that the reply of appellant's vaqueels, recorded in my 
proceedings of the 5th of November last, that the cancelled docu- 
ments were not called for before Rajessuree had quitted their 
client^s party, is incorrect, as they are shewn to have been demand- 
ed in the principal sudder ameen’s proceedings of the 6th of Fe- 
bruary 1844, which was before Rajessuree went over to respondents, 
as she joined appellant in appealing from the decree of the princi- 
pal sudder ameen, to this court ; and lastly, it may be observed that 
no account books have been produced. 

Much more might be stated, but enough appears to have been 
recorded to shew, that thfc evidence adduced by appellants is wholly 
unworthy of reliance ; their pleas are thus not established, and the 
sale by the widow, even granting that she was not a minor at the 
time, cannot, according to numerous pfecedents, be upheld, under 
the Hindoo law, as a valid transaction. 

It ts therefore orderteI^, ' • 

1'hat tlie appeal be dismissed, and J;hat the decree of the late 
principal sudder luneen be affirmed, with costs of appeal against 
appellants. 


The UItii December 1846. 

Present: H. STAINFORTII, Judge. 

No. 5 of 1844. 

Appeal from Sh'inath Bidiabayish, late Sudder Ameen, 
Mahomed Kayem and Mahomed Shurreef, A|)pellants, 

versus 

Mahomed Kuleem, Respondent. 

Respondent sued, stating himself proptietor by inheritance, 
and according to certain deeds of adjustment and partition, of 
Xths of talookas Adum Khan and Mahomed Nazim, of 
of talooka Gool Mahomed, and y^^-ths of talooka Mahomed Dow- 
lut, and that he was dispossessed of 12 koolbas, 7 kear, 1 pao by 
appellants and others, gradually from 1237 to 1244 B. S., praying 
that he might be reinstated in possession of the same, and that 
the mesne profits of it might be refunded to him. 
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Appellants answered that respondent was only entitled to 
j^ths of the said talookas^ and that he was in full possession of 
his share. 

The late sudder ameen^ Sirinath Bidiabagish^ decreed that res- 
pondent should recover from appellants, 

koolbas. kear. pao. jet. reg. pun. gs. cs. 

4 10 ,, 3 2 3 13 3 in talooka Adum Khan 

and Mahomed Nazim. 

„ 1151 1172 in talooka Gool Maho- 

med 

and „ ,, 1 2 0 1 10 „ in talooka Mahomed 

Dowlut, with 265 rupees, 9 annas, 1 1 gundas, 2 cowries, mesne 
profits, together with costs and interest. 

After appeal to this court, the parties filed petitions, praying 
that Gholam Hyder Chowdree might ie appointed arbitrator 
between them, binding themselves to abide by his award ; and 
the case was accordingly referred for arbitration. 

The award is that respondent do receive from appellants 
3 koolbas, 1 kear, 2 pao, 2 jet, 1 pun, 2 gundas, 2 cowries of land, 
with 210 rupees, 10 annas, 10 pie, mesne profits. 

Appellants now olsjcct that respondent is nearly related to the 
arbitrator : that the arbitrator wanted them to give him, without 
pnce, a *share in the Alleegunge Bazar, »or to give respondent a 
conveyance similarly without price, of 5 koolbas^ 6 kear of land, 
recently settled with them by the collector : and that he has acted 
partially, by including, in his measurement of the talookas in 
which redpqpdentis a sharer, land of other estates to which he has 
preferred no claim. 

The parties are themselves related, and therefore appellants 
must have known the relationship existing between Gholam Hyder 
and respondent, “before they appointed the former arbitrator, and 
the only question to be considered is whether he lias acted with 
partiality. 

Proof of partiality was called for from appellants, and they filed 
a list of five witnesses, four of whom have been examined before 
this court. 

These witoeaiies, have not, in the slightest degree, supported 
appellants smtement that the arbitrator required them to give him 
a share in the Alleegunge Bazar ; and the evidence in regard to 
the transfer of the newly settled land is, that the transfer was 
proposed as a mode of settling the differences between the parties, 
and one of! the witnesses, Khoda Nowaz, has specifically stated that 
execution of a conveyance of that land was suggested by Mahomed 
Shurreef, appellant, in consequence of the said land not being part 
of that which was subject to arbitration ; and, while three out of 
the four witnesses h^ve absolutely denied knowledge of partiality 
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ill the arbitration on the part of the arbitrator, the fourth, a 
person a low rank in life, has merely deposed tliat he had heard 
others say that partiality had been exhibited. But proof of 
partiality cannot rest on such loose hearsay evidence, for the law 
provides that an award, such as the one under consideration, shall 
not be set aside saving on satisfactory proof of corruption or parti- 
ality by the oaths of two credible witnesses, and as corruption has 
not been charged, and four out of the live witnesses, named by 
appellants have denied knowledge of partiality, it is obviously 
useless to wait for the fifth, who is absent. 

It is therefore ordered. 

That the decree of the late sudder ameen be superseded : that 
the award of the arbitrator, which appears to me to have been 
given with strict impartiality, be executed : that the costs in both 
courts be charged in proportion to the property now decreed, with 
interest, on the mesne profits and costs, to the date of realization 
— the interests of the third party, who intervened as an objector, 
not being prejudiced by this order. • 
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The 3d December 1846. 

Present.: T. BRUCE, Judge. . 

No. 248 of 1846. 

Regular Appeal from a decision of Gopeenath Moetroy Moons^ of 
Soodharamy dated Ist September 1846. 

Koresh, (Defendant,) Appellant, 
versus 

Rammanick Sirdar, (Plaintiff,) Respondent. 

Suit laid at Coinpanjr^s rupees 145-15-1 1-18. 

This was an action for the recovery of the sum of Company's 
rupees 120-4, (with interest,) under an instalment bond executed 
by the appellant in favor of George Ley (deceased), and transfer- 
red to the respondent by Ley, on payment of the amount by 
respondent. 

The representatives of Ley were mMe defendants along with 
the appellant, but they did not appear to defend the suit, and a 
decree issued against the appellant alone. ^ • 

As the merits of the case cannot be properly investigated 
without the attendance of Ley^s representatives ; and as, from the 
manner in which process Against thcm*is said to have issued, it is 
evident that neither the prescribed notice nor the proclamation 
was taken to their place of residence, the witnesses being inhabi- 
tants of only one out of Jhree villages named in the differ.ent pro- 
cesses, and bearing witness to the i^^sue of process in the interior 
of the district, while the* residence of Ley^s representatives is 
stated, both in the plaint and in the processes, to be in the town 
of SoodhaiAm, the moonsiff’s decision is reversed, and the suit 
remanded for investigation and decision on its mferits, after issue 
of process on the parties conformably to law and the practice of 
the courts. The appellant will receive back the value of the stamp 
on which his petition of appeal is engrossed^ 

The 4th December 1846. 

Present: T. BRUCE,' Judge. 

, No. 250 of 1846. 

Regular Appeal from a decision of Rajnarain Mookerjeuy Moonsiff 
of Nassirnuggury dated Sth September 1846. 

Kanoo Nath^ (Plaintiff,) Appellant, 

versus • 

Leba Nath, (Defendant,) Red|>ondent. 

Suit laid at Compan/s rupees 32. 

This was an action for damages for loss of character, in conse- 
quence of exclusion from a mairiage feast* 
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The moonsiff dismissed the case on the ground that the evidence 
adduced by plaintiff was insufficient, and that the defendant’s 
plea, viz. that plaintiff had been excluded from participation in 
the feast, by people of his own village, then present, was esta- 
blished by the evidence of witnesses named by both parties 
conjointly. 

Nothing new is advanced in appeal, and there is no reason for 
interfering with the decision of the lower court. The defendant 
was presiding on the occasion of the marriage of his brother, and 
was, probably, for that reason made the defendant in this case ; 
but he would not appear to have acted with any harshness or 
ipalice ; and, even had he done all that waS attributed to him, his 
conduct could never have supported an action for damages. He 
was told that the plaintiff had been excluded from the society of 
those of his own caste, among his neighbours ; and such being the 
case, he could not compel any one else to admit him (plaintiff) 
into their Society. 

The appeal is dismissed, without summoning the respondent. 

« li^ 

Thk 4th December 1846. 

, ' PRfs^NT : T. BRUCE, Judge. 

No. 251 of 1846. 

* c ^ 

Regular Appeal from -a decision of Gropemath Moetro, Moonsiff of 
Soodhara^iiy dated VJth August 

Birjoram Manjee, (Defendant,) Appellant, 
verms 

t 

Ajidapersaud Tewarry^ (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 62-12. 

This was an ^tion for the recovery of the value of Ss maunds 
of rice, deliverable to the plaintiff by the appellant and another, in 
consideration of an advance of 22 rupees. 

On the 24th March last, the suit was remanded for re-investiga- 
tion, owing to an irregularity in the issue of process for the ap- 
pearance of the defendants. After it was replaced on the moon- 
siff’s file, andLonfIs of the defendants had appeared by vakeel, the 
court held tfaab, as the other defendant had not appealed against 
the previous decision, it was unnecessary to^ take any^ steps with a 
view to his attendance now. The case was therefore decided eoeparte 
as regards one of the defendants, but a decree was passed against 
them both. It appears from the record, that when the case was 
first received for re-trijfl, a former moonsiff ordered a notice to be 
served on both defen^nts ; and that a return was made to the 
effect that both had appeared ; but, as the present moonsiff de- 
clared that any such notice was not necessary, and gave that rea- 
son for not calling on them both to appear, either the notice issued 
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by the former nioonsiiff was overlooked by his successor, or it had 
not been filed with the papers of the case when judgment was 
passed. 

The course of procedure followed by the lower court being irre- 
gular and opposed to justice, the decision must be reversed, and 
the case again remanded for trial on its merits, after the issue of 
process against both the defendants, who are equally interested in 
the suit. The value of the stamp on which the petition of appeal 
is written, will be refunded. 

Certain irregularities in the mode of recording his proceedings, 
will form the subject of a separate reference to the moonsiff. 

The 5th December 1846. 

Present: T. BRUCE, Judge. 

No. 180 of 1846. 

Regular Appeal from a decision of Mahomed Amali^ Moonsiff of 
Ameer gaon^ dated \Stfi June 1846. 

Dabee Churn Deo and another, (Defendants,) Appellants, 

• • • 

versus 

Mahomed Kamil, (Plaintiff^) Respondent. 

Suit laid at Company's rupees 4?. 

This was an action for the i^alue of 300 cottahs of rice, under a 
contract entered into by the defendants in favor of the plaintiff, 
in consideration of an advance of fil rupees. 

The defendants admitted the execution of the deed filed by the 
plaintiff iu support of the claim, but pleaded that the transaction 
was in reality a money one, and that the money ^vanced^had been 
repaid. They adduced however no proof in support, of their pleas, 
and the moonsiff gave a decree for the amount of the advance, 
with interest from the date of the transaction. 

In appeal, it was urged that the plaintiff^p witnesses were not to 
be believed ; that their evidence contained discrepancies ; that it 
was not credible that a contract of the kind would have been 
entered into for so short a period as three days ; and that suffi- 
cient time had not been allowed for the production of proof by the 
defendants. 

The plaintiff was entitled to a decree for the value of the rice 
contracted for ; but, as he does not appeal, no reason exists for 
interfering with the decision, on that account. The |froceeding8 
in the lower court were quite regular, and the evidence of the plain- 
tiffs witnesses is open to no objection. The appeal is therefore 
dismissed with costs. 
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The 5th December 1846. 

Present: T. BRUCE, Judge. 

No. 181 of 1846. 

Regular Appeal from a decision of Mahomed Amah^ Moonsiff of 
Ameergaon, dated 27th June 1846. 

Chowdry Ghaen, (Defendant,) Appellant, 
versus 

Kallee Churn Nath, (Plaintiff,) Respondent. 

Suit laid, at Company's rupees 31. 

This was an action for damages for assault and defamation. 

A decree was given for the plaintiff on the 27th June, without 
any evidence having been taken for the defendant, but it appears, 
from the record, that on the 24th, i. e. three days before the date 
on which tl^e case was decided, the plaintiff had been allowed five 
days for the attendance of one of his witnesses whose examination 
had been commenced but not concluded, and that the defendant 
was allowed a similar indulgence for the production of his wit- 
nesses. The plaintiffs* witness appeared on the 27th instant, but 
that part of the order^qf the 24th which related to the defendants 
witnesses, seems to have been overlooked ; and judgment was pass- 
ed .without their being examiyed, and .two days before the expir- 
ation of the perigd allowed for their appearance. The appellant 
states that they were In attendance on the 27th instant ; if such 
were the case, it was, no doubt, aftef the suit had been decided. 

Under the circumstances, the suit must be remanded for re-trial, 
a reasonable period being allowed for the attendance of appellant's 
witnesses. 

The value of the stamp on which the petition of appeal is 
engrossed will be refunded. 

The 7th December 1846. 

* Present : T. BRUCE^ Judge. 

No. 188 of 1846. 

Beffular Aj^e^ from a demion of Moonshee Rumutoolla, Moon- 
»# ofJvggemathDiggyy dated 29/A June 1846. 

Alani Gazee, (Defenditnt,) Appellant, 
verms 

Ku|eeinooddeen Khonkar, (Plaintiff,) Respondent. 

Suit laid at Company's rapees 14-4-6-16. 

This was a suit for the value of 100 cottahs of rice, at the pre- 
sent market rate, deliverable to the plaintiff by the defendant, in 
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Poos 1252 B. S.f in consideration of an adpi 3 |ice of Coinpany^a 
rupees 7y made in Srabun of the same year. 

No documentary evidence of the contract existed,’ but the plain- 
tiff proved his case by the evidence of five witnesses. 

The defendant denied the transaction in totOy and pleaded, Ist, 
enmity on the part of the plaintiff, arising out of a previous dispute 
regarding a claim to rent for some lakheraj land in the plaintiff^s 
occupation ; and 2ndly, that plaintiff’s real object in bringing the 
suit was the embezzlement of a silver ornament pledged with his 
niece by the defendant. No attempt, however, was made to prove 
the pleas, and the moonsiff gave a decree in favor of the plaintiff. 

Nothing new having been advanced in appeal, and no reason 
existing for interfering with the decision of the lower court, the 
appeal is dismissed with costs. 

The 7th December 1846. 

Present: T. BRUCE, Judge. 

No. 189 of 1846. 

Regular Appeal from a decision of Deenohdndhoo Choiodry^ Moon- 
niff of Toobkibagrah^ dated 2^th June 1846, 

Joy ChundeV Soom, (Defendant,) Appellant, ^ 

• * versus* 

Esur (thunder Chund, (Plaintiff,) "Respondent. 

Suit laid at Company’s rupees 13-7-5. 

This was a suit fctr the reversal of a summary, award under 
Regulation VII. of 1799. • 

Plaintiff is the occupant of a betel-nut baree or garden, in a 
Government khass mehal in perguiinah Sugdee: the defendant 
holds a farm of the estate from Government. 

Up to the year 1250 B. S. inclusive, no dispute as to the amount 
of rent payable by plaintiff, appears to have existed ; but in 1251 he 
was called upon by the collector to enter into engagements at an 
advanced rent, agreeably to the result of detailed measurement 
of the estate, and the rates adopted by a deputy collector. His 
brother attended at the collector’s otfice, with the intention of 
taking out a pottah or lease; but, finding that the rent of the 
garden had been raised from rupees 5-2 to rupees H-4, he pre- 
sented a petition against the new assessment, as being exorbitant, 
and tendered his resignation of the land. The petition was order- 
ed to be filed ; but the resignation was neither formaljy accepted 
nor refused. 

The plaintiff was sued by the defendant, under Reflation VII. 
of 179^ for rent for 1251, at the new rate recorded in the collec- 
tor’s papers, viz rupees 11-4; but, though he pleaded the previous 
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resignation of the |and^ in bar of the claim^ a decree issued against 
him for the full amount, the deputy collector by whom the suit 
was tried holding the resignation not to be valid, because it had 
not been tendered to the former as well as to the collector. The 
moonsiff modified this summary award, on the ground that, as the 
provisions of Sections 9 and 10, Regulation V. of 1812, had not 
been complied with, no higher rent was exigible or recoverable by 
suit in court, than the plaintiff was bound to pay under his previ- 
ous engagements. And, as it was proved by receipts for the year 
1250, verified by the defendant's gomashtah or agent, that the rent 
for that year had been rupees 5-2, he passed a decree at that rate, 
instead of at the rate awarded by the revenue authorities. The 
defendant stated that the former rent was 8 rupees, but no evidence 
was adduced to prove that it was so. 

I cannot admit the validity of the whole of the moonsiff^s rea- 
soning; for he declares the resignation to be of no effect, seeing 
that the petition was presented, not by the plaintiff himself, but 
by his brother ; whereas it is sufficient that it was presented on 
the plaintiff^s behalf : but, iif other respects his decision is unob- 
jectionable ; at all events there is no cause for interfering with it ; 
for nothing naw or in^any way calculated to impugn its equity is 
advanced by the appellant; and, although, it might have been a 
question Avhether the resignation of |he land did not furnish a 
ground for releasing the respondent from fll liability, the fact that 
he was in possession, is not denied in appeal, nor *did he prefer an 
appeal against the decision of the lower court. 

The mognsifPs decree is therefore aflinned with costs. 

* — • 

The 8th December 1846. 

Present: T. BRUCE, Judge. 

. * No. 244 of 1846. 

Regular Appeal from a decision of Mahomed Amahy Moonsiff of 
AmeergaoUf dated ^7th August 1846. 

^Sjbuck, (Defendant,) Appellant, 
versus 

|Cirteenarain Seal, (Plaintiff,) Respondent. 

The respondent and two others, Mussumaut Jussee and Kishore 
Dhobee, in a suit for possession and mesne profits, obtained a 
decree agaipst the appellant* 

As the appellant, in bis petition of appeal, has omitted to name, 
as respondents, the two last named plaintiffs, the appeal must be 
rejected as incomplete, under Circular Order No. 211 of the 1st 
July 1&42. 
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The 9th December 1846. 

Present: T. BRUCE, Judge. 

No. 198 of 1846. 

Regular Appeal front a decision of Gopeenath Moetro^ Moonsiff of 
Soodharam^ dated 31 July 1846. * 

Mussumaut Rutteri Banoo, (Plaintiff,) Appellant, 
versus 

Manick, Mussumaut Phool Beebee, and another, (Defendants,) 
Respondents. 

Suit laid at Company's Rupees 60-6. 

This was a suit for possession, under the Mahomedan law of 
inheritance, of a 3^ annas share of a subordinate tenure in the 
Bullooah zemindaree. 

The plaintift' sues as heir of her father Matoo Jufdmadar, and 
states that she was in possession up to 1252: the defendant 
Mauick pleads acquisition of the entire tenure by deed of hiba-bil-- 
iwuz^ or mutual gift, from Assadoollah t)ie last proprietor; and 
denies that plaintiff ever was in possession. ^ 

The case was dismissed on the ground tlfat suit was barred by 
lapse of time; thSlt plaintiff’s claim ^ was not proved ^ that the 
defendants had establislieJ their plf as ; and that/ under Circular 
Order No. 20 of the 29th June 1809, the suit ttras liable to dis- 
missal. 

As the case must be remaifded, it is not necessary to enter into 
the merits of the respective claims, further than tp declare 1st, 
that, inasmuch as the plaintiff slates that she was disseised by the 
defendants in 1252, that date, and not the date of the deed of gift 
filed by the defendants, must be taken as the period from which 
to calculate whether or not suit be barred by lapse of tmie, unless 
it be proved, after regular investigation, that plaiirtiff^s statement 
as regards the fact of possession, is incorrect, and 2ndly, that the 
Circular Order of the 29th July 1809, is not applicable to this case, 
for, although that order prohibits the institution of suits under 
fictitious names, it in no way affects claims of inheritance simply 
because the tenure in dispute is said to have been purchased by an 
ancestor in the name of another. 

Plaintiff being a female, and the principal defendant her brother, 
it was not to have been expected that the title deeds would be with 
her; but she named 19 witnesses to prove her case, and stated 
that she was ready to produce documentary evidengs of posses- 
sion. 

On the 14th, 15th, and 16th May, five of her witnesses were 
examined : on the 1st, 2nd, and 3rd June, the evidence of certain 
of the defendants’ witnesses was taken : on the 3rd June, the 
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moonsiff died; and from that date to the 27th July^ the office of 
moonsiff was vacant; but on the 31st July the suit was taken up 
and dismissed by the new moonsiff, without the plaintiff having 
been allowed an opportunity of causing the attendance of her 
remaining witnesses. 

On the 20th, June, the officer in charge of the current duties of 
the moonsiff^s court held a proceeding in which he ordered the 
parties to bring their witnesses; but as, under Circular Order No. 
156 of the 6th November 1835, although empowered to ‘^receive 
lists of witnesses,^^ such officer cannot take evidence without ur- 
gent reason,^^ and even then, not without special instructions from 
the judge, the proceeding of the 20th June must be held to be of 
no effect. As parties to suits could not be expected to keep theiiv 
witnesses in attendance until the arrival of a successor to the late 
moonsiff ; and further, as there is reason to suspect that the donor’s 
name in the deed of mft^ has been changed, it is necessary for the 
ends of justice, that ^e plaintiff should have an opportunity of 
bringing forward her remaining witnesses, and of ^^ling her docu- 
mentary evidence. • 

The suit is therefore remanded for re-trial, in order that the 
parties may be allowed *a reasonable period for the production of 
their witnessel, and any exhibits they may wish to put in. The 
value of the stamp on which the petition of appeal is written will 
be refunded. % * • ^ < 

* - ® 

The 10th December 1846. 

« 

■ , Present: T. BRUCE, Judge. 

No. 21 of 1846. 

h 

Regular Appeal from a decision of Mool&y Mahomed Aliy Principal 
• Sadder AmeeUy dated lOih August 1846. 

Musst Mahamya, widow of Kishen Kishorc Chukerbutty andf 
mother of Balaram Chukerbutty, a minor, (Plmntiff,) Appellant,^ ' , 

versus 

Seeb Chuiide^ ^ and Musst. Bhugawatty, (Defendants,) and 
Henry Roe (CMmant,) j^spondents. 

Suit Ifud at Company’s rupees 323-13-10. 

This was a suit for possession of the undermentioned shares 
of perguimah Goonanundy, and three independent talooks in per- 
gunnah Mofiubutpore, mortgaged to Kishen Kishore Chukerbutty 
deceased, on the 21st Chyte 1242 B. S. for a sum of Sicca rupees 
400, and redeemable witlun seven years— ^the mortgage having 
already been foreclosed. 
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A 2 annas 15 gundas share of the 10 couree share 
of pergunnah Goonanundy, proportion of siidder 

jumma, Sa, rupees 10 9 12 2 

A 2 annas 15 gundas share of talook Nuruttinn 

Mujoomdar, Ditto ditto 80 15 12 0 

A 2 annas 15 gundas share of talook Ramchurn • 

Mujoomdar, Ditto ditto 1 8 J5 0 

A 8 annas share of talook Dhurum Narain 
Singh, Ditto ditto 8 2 0 0 


Total Sicca rupees.....* 101 3 19 2 

The defendants did not appear, either in the lower court or in 
s|)peal. 

The claimant appeared as the real, although not the recorded 
lessee of pergunnah Mohubutpore, &c. a Government khass me- 
hal. He stated that the above 2 annas 15 gifodas share of talook 
Nuruttum Moojuindar was pledged to him by the defendants, on 
the 1 St Poos 1244 B, S, as security for rent payable to him by his 
under-farmers Rugonath and RamdySl; that no mortgage had 
ever taken place; that plaintiff^s husband* was a poor brahmin 
who could not have advanced 100 rupees; tljat the seal value of 
the property said to have been mortgaged, was not less flian 4,000 
or 6,0()0 rupees ; and that t^e whole case was a con|piracy to de- 
fraud him of his just right! as holder or two decrees for rent against 
his under-farmersj Rugonath and Ramdyal, and their sureties, the 
defendants in the present suit. 

The decision of thelojver court is an extraordinary one. .It states 
that, although from copy of a decision of the late court of appeal 
at Dacca, put in by clmmant, it would appear that a claim of a 
nature similar to that advanced by him in this case, had led to the 
dismissal of a suit ; and although, from claimant’s witnesses having 
deposed that plaintiff’s husband had been the defendant’! family 
priest, and from the sum for which the property was mortgaged, 
appearing small, there might be a suspicion of fraud ; yet, as the 
transaction had been fully proved, the mortgage regularly foreclosed, 
and the transfer of property declared absolute, the suit could not 
be dismissed. Judgment was then given for the plaintiff; but it. 
concluded by declaring that, in the event of any other property 
possessed by the defendants not proving sufficient to cover the sum 
due to claimant under the two aecrees for rent before mentioned, 
the whole of the property now adjudged to the plaintiff in this 
case would be liable. 

As the plaintiff alone appeals, and as her objections to the 
decree are confined to that part of it, which declares her property 
liable for a debt due by the defendants to the claimant, the proprie- 
ty of that part of the decree will idone be considered. 
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As the fact of the mortgage has been established^ as having taken 
place in 1242 B. S.^ and as the claimant states that the 2 annas^ 
16 giindas share of talook Nuruttum Moojumdar was only tendered 
as security for his rents in 1244, he can have no claim even on that 
talook, either in law or equity. On what principle whole al the 
property was^held to be liable for the defendants^ debt, it is diffi- 
cult to understand. 

The decree of the lower court must be modified ; that part of it 
which declares the plaintiflTs property to be liable for the debt due 
by defendants to the claimant, being reversed. Appeal costs pay- 
able by claimant. 


The IItii December 1846. 

Present: T. BRUCE, Judge. 

• No. 199 of 1846. 

Ilegular Appeal from a decision ofMoolvy Imdad Aliy Sudder Moon- 
siffy dated the 22nd July 1846. 

• Imdad^Hossein, (Defendant,) Appellant, 
verms 

Mirza Baber Ali, (Plaintiff,) Respondent. 

. • 

Suit laid at Company’s Rupees 100. ^ 

This was an action for compensation in damages, for loss of 
character by abusive language uttered by the appellant and another. 
The latter was exonerated from liability, and therefore did not 
appear in appeal. 

It would not appear that plaintiff had sustained any injury ; 
but th^ moonsiff held that abuse was actionable, and awarded 
damages to the amount of 100 rupees. ^ 

As the words used by the defendant, however gross in thi^- 
selves, do not evidently impart such defamation as must of course 
be injurious; and, further, as the abusive language which forms 
the ground^f action in this case, washy plaintiff made the ground 
of a trial i^tbe fouzdarry court, and the defendant fined for the 
abuse, it was necessary tnat some specific injury should have been 
sustained, to render the words actionable in the civil court. No 
such specific injury having occurred, the moonsifPs decision is re- 
versed. Costs payable by respondent. 
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The 14th December 1846. 

Present: T. BRUCE, Judge. 

No. 23 of 1846. 

lieffular Appeal from u decision of Moolvy Mahomed Ali^ Prin-^ 
cipal Sudder Ameeuy dated 10/A August 1846. 

Moodoosoodun Gopt, (Plaintiflf,) Appellant, 

versus 

Abdool Shickhdar and others, (Defendants,) Respondents. 

Suit laid at Co.^s rupees 569-3-4. 

. The plaintiff was nonsuited by the principal sudder ameen, on 
the 6th December 1845, and on the 26th May following the case 
was remanded for investigation on its merits, the reasons for the 
nonsuit having been held to be insufficient. 

Plaintiff states that during his minority, in Assar 1240 B. S., 
he was dispossessed, by certain of the defendants, of 15 droons 
and 12 cainiics of land in his anc^tral zemeeniarry, on the 
grounds of an alleged sale of the land to tfae said defendants, by 
plaintiff and his two brothers; that the zemeendarry was sold by 
auction in Sawun 1241 B. S., for arrears of Governmeflt revenue; 
and that the said defendants, on the ground of previous po^sessioji, 
had been admitted to enter* into en^hgements for ftie rent, with 
the auction purchasers, as dependent talookdars:* he brings this 
action to cancel or void the alleged sale, and to recover inosne pro- 
fits for the period intervening between the date on which it is said 
to have taken place, and that of the transfer of the zemeeudarry to 
the auction purchasers. * * 

The plaintilFs two brothers were made defendants, but did not 
appear. The other defendants admitted the fact of occupancy, 
but pleaded their right to possession in virtue of the alleged sale. 

On the 13th July 1846, after the suit had been rerAaiided to the 
court of the principal sudder ameen, the plaintiff was desired to 
produce, within one week, documentary evidence to prove that 
the rental of the land in dispute was, as stated in the plaint, Co.^s 
rupees 336; and the defendants were called upon to prove their. 
p\ea by the production of the hill of sale said to have been executed 
in their favor, and, by adducing evidence, to shew that at the time 
of the alleged sale the plaintiff had attained his majority: they 
were also desired to file certain proofs of present possession. 

On the 20th July, plaintiff presented petition stating the almost 
insuperable difficulties which stood in the way of his obtaining 
documentary evidence as to the amount rental of the land, from 
the fact of his having been a minor when the alleged transaction 
took place, and praying either to be allowed a period of three weeks 
for the purpose of procuring such evidence, or to have an ameen 

i 
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appointed to ascertain the rental by local enquiry. This petition 
was ordered to be taken up on the expiration of the period named 
in the proceeding of the 13th July, but the prayer of the petitioner 
was neither granted nor rejected. 

On the 22d July, the defendants were fined for neglecting to 
furnish the required proof ; but no notice was taken of the plain- 
tiff’s petition, except by an incidental allusion to it in the pream- 
ble of the roobocaree. 

On the 31st July, the defendants were again fined for neglect; 
but neither the plaintiff nor his petition was mentioned in the pro- 
ceeding. 

On the 10th August, without any order having yet been passed 
on the petition, the suit was dismissed, because, it was said, the 
claim being for mesne profits, and the plaintiff not having adduced 
proof of the amount rental, it could not be investigated. 

It was irregular in the lower court thus to dispose of the case 
without passing a definite order on the plaintiff’s petition. As the 
defendants were twice fined for neglect, after the petition was pre- 
sented, without any order Being passed on it, it was natural for 
plaintiff to suppose that judgment would not be given against him 
so long as there was default on the part of the 'defendants. This, 
alone, would form a sufficient reason for^a second remand; but 
there ar^ other grounds for the adoption of that course. 

If, as plaintiff ^states, he a minor wlien the alleged sale took 
place, it is -not to be expected that he should haf e it in his power 
to produce tlie documentary evidence required of him ; and as the 
defendants allowed that they were in possession, but pleaded that 
the rental was only Company’s rupees 91, there could have been 
no objection to the ascertaining the amount rental by local en- 
quiry. But, further, the question of profits was a secondary one 
^together ; and the necessity for ascertaining the amount at all, 
depended on the result of the investigation into the validity of the 
alleged transfer in 1240. It was difficult for the plaintiff to prove 
a negative, viz, that such transfer never took place ; and as the 
defendants pleaded the right of possession in virtue of that transfer, 
the onm jprobar^ij oii that point, lay with them ; and such, it 
would seem,||vas the opinion of the principal sudder ameen, up to 
the day on which the case was decided. The plaintiff ought to 
have been called on tq prove that, at the time of the alleged trans- 
fer in 1240, he had not attained his majority ; and had he done so 
to the satisfaction of the court, such evidence, taken in conjunction 
with the default of the defendants, would have formed presump- 
tive proof that plaintiff’s claim was a rightful one. 

Ihe decision of the lower court must be annulled, and the suit 
a|^iu remanded. A rfei^ai^onable period must be allowed the plain- 
tiff to prove that was a minor in Assar 1240, and to adduce any 
other evidence he may possess, in support of his claim ; and after 
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the question of the amount rental of the land shall have been de- 
termined, (should the determination of that point be necessary ;) by 
local enquiry or otherwise, the suit will be decided on its merits. 

The value of the stamp on which the petition of appeal is en- 
grossed, will be refunded* 


The IGth December 1846* 

Present : T* BRUCE, Judge* 

No. 220 of 1846. 

Regular Appeal from a decision of Moolvy Mahom ed Idris ^ Moon* 
siff of Begumguftgey dated Srd August 1846. 

Jora Gazee, (Plaintiff,) Appellant, 
versus 

Musst. Joona Banco, Koreah Mahon^d, and others, (Defendants,) 

Respondents* 

Suit laid at Company's rupees 64. , 

This was an action for possession of a 1 anna, 6 gundahs, 
I cowrec, 2 krants share ^^f a ryotoe holding, in an independent 
talook in pergimnah Bullooah. ^ • 

The plaintiff sued as heir of his wife Sukeena Bando, who died 
in 1229 B. S., stating that he continued in possession, after her 
death, until the yeur*1242, when he was forcibly disseised by the 
defendants. • • 

The principal defendants, Koresh and Joona Banco, denied that 
plaintiff had ever been in possession, and pleaded further that his 
wife having died during the lifetime of her parents, her husband 
was not the heir. • 

The moonsiff, after a very careful investigation, dismissed the 
suit as being barred by lapse of time, plaintiff’ Jiaving failed to 
prove, by documentary evidence, that lie had been in possession 
within a period of 12 years, and the oral evidence adduced not 
being such as to satisfy the court. 

Among the defendants were the superior talookdars, and they 
stated in their answer that, although the defendant, Koresh, was by 
them allowed U> enter into engagements for the rent in 1242 
B. S., they afterwards discovered that plaintiff bad an interest in 
the land, but that they had no power to move in the matter. 
They adduced no evidence in support of their plea* 

Nothing new being advanced in appeal, and the moonsifTs deci- 
sion being just and proper, the appeal is dismissed with costs* 
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The 18th December 1846. 

Present: T. BRUCE, Judge. ’ 

No. 22 of 1846. 

Regular Appeal from a decision of Moolvy Mahomed Ali^ Principal 
Sudder Ameen^ dated 4th August 1846 . 

Neelchand Shah, Musst. Parbutty, widow of Juggernath Shah, 
and Musst. Sopbedrah, widow of Shaniiiarain Shah, 
(Defendants,) Appellants, 

versus 

Musst. Malencha, (Plaintiff,) Respondent. 

Suit laid at Company's rupees 309-1-10-6. 

This was a suit for possession, under the Hindoo law of inhe- 
ritance, of a 4 annas’ share of a petty independent talook in per- 
gunnah Daodpore. ‘ ^ 

Plaintiff stated that an 8 annas’ share of the talook was pur- 
chased by her in 1236 B. S., in the name and on the behalf of her 
two sous Jaronath and Hureekishen, then minors ; that in 
1240 B. S., her sons, yet in their minority, were disseised of the 
property thus acquired, by the defendant Neelchand and his 
brothers Jugggemath Und Shamiiarain; that Jaronath, after attain- 
ing his majority, left his home for some years, and died soon after 
hisVeturn in 1250 B; S., when about * to ’bring an action for the 
recovery of Jiis share o£ the talook : she sued as lieir of her sou 
Jaronath, for a moiety of the property ; and included her younger 
son Hurreekishen among the defendants, as being under the 
influence of I^eelchand. 

Neelchand, not having appeared until arf advanced stage of the 
proceedings, was not permitted to plead. 

Mussumaut Farbutty and Mussumaut Sobedrah pleaded that 
the property was originally purchased, not by the plaintiff, for her 
minor sons, bat by Jaronath, after attaining his majority, for 
himself and his brother, the latter being then a minor; that it 
was sold by Jaronath, in 1240, to Neelchand and his brothers 
Juggemath and Shamnai^ain, their (defendants’) husbands, plaintiff 
being privy to^b^? transfer ; and finally, that plaintiff could not 
be recognised m heir of her son Jaronath, during the lifetime of 
his brother. 

Hurreekishen pleaded that the property had been acquired by 
his brother and himself in 1236, in the manner described by Mus- 
sumaut Parbutty and Mussumaut Sobedrah, and that he and his 
brother weiy forcibly dispossessed by Neelchand in 1240 ; but, 
that in 1250, after his brother’s death, he (defendant) entered into 
a compromise with the disseisor, and relinquished his claim to 
the property, in consideration a sum of rupees 171* 
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The bill of sale of 1240 was filed by the defendants, and, with 
the exception of the lad&vee (or deed of relinquishment) granted 
by Hurreekishen in 1250, to Neelchand and his* brothers, was 
the only documentary evidence of importance, produced ; it bore 
the names of nine subscribing witnesses. Of these, four ap- 
peared for the plaintiff, and three for the defendants. The latter 
deposed in support of the plea of Mussumaut Parbutty and Mus- 
sumaut Sobedrah, declaring that the property was regularly trans- 
ferred to their deceased husbands ana Neelchand, in 1240, under 
the bill of sale produced, Jaronath having at the time attained his 
majority, but Huleekishen being still a minor : three other wit- 
nesses to the transaction deposed to the same effect. The four 
witnesses who appeared for plaintiff, also bore testimony to the 
fact of the transfer in 1240 ; but they at the same time contrived 
to introduce into their account of it, so many particulars calculated 
to affect its validity, that it was not difficult to see that they had been 
brought for the sole purpose of casting doubts upon the legality of 
that which was in fact a valid and legal transfer. One of them 
(Obhey Chum) stated that his name^ad been affixed to the deed 
some months after the date of the transaction; another (Raja- 
nath) that although Jaronath^s age in 12% was 10 or 11, he could 
not say what it was in 1240 : three of thefti*deposea that Jaronath 
was a minor when the sale took place, the other (Mohun) started 
that in 1236, he (Jaronath) was 10 fir ll years of age, and in 1240, 
only four years afterwards, that he was 23 or 24’! 

The principal sudder ameen sfated in his decision that, although 
no documentary proof had been adduced by the * plaintiff to esta- 
blish her case, it was impossible to declare a bill ^f * sale to be 
valid, connected with •the execution of which such conflicting 
evidence existed ; and, on the ground that certain circumstances 
stated by the witnesses on both sides, formed presumptive evidence 
of the whole transaction being a fraudulent one, on the part of 
Sumpotnath an uncle of the vendors Jaronath and Hurreekishen, 
he passed a decree for the plaintiff. 1 have said that the testi- 
mony of the plaintiff’s witnesses, taken by itself, bears the strong- 
est internal evidence of being false ; ana I am confirmed in this 
opinion by the fact of one of the witnesses (Mohun) having lately 
appeared as witness in two other suits in which the plaintiff^s 
interests were concerned, and in one case as a defendant confessing 
judgment, in a suit brought against him by plaintiff ; while another 
(Rajanath) is proved to have deposed, in a case in the criminal 
court, that Hurreekishen was his nephew, although in the pre- 
sent suit he states that he is unconnected with the parties. Two 
of the documents from which these particulars are ascertained, 
were filed by the plaintiff, with the view of supporting her claim ; 
and the principal sudder ameen himself stated that they were 
open to suspicion. 
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Such being itiy opinion with regard to the evidence adduced by 
the plaintiff, I cannot affirm the judgment of the lower courts a 
judgment which voids the title of the vendees^ after possession by 
them and their heirs^ for almost 12 years prior to the institution 
of the suit^ and about two years after the death of the vendor. 
The facility of procuring false evidence in this country is so great, 
that the title of parties in possession should not be disturbed ex- 
cept on the clearest evidence. Were any other course to be adopt- 
ed, and the interests of such parties not to be jealously protected, 
there are few transactions of the kind which miglit not be voided, 
owing to the ease with which the subscribing witnesses to a deed 
might be made to prevaricate. 

According to the Hindoo law, the sale of his own share of the 
property, by Jaronath, after having attained his majority, w^ould 
not be rendered invalid by the fact of his brother being at the 
time a minor. 

The decision of the principal sudder aineen is therefore reversed, 
and the plaintiff^s suit dismissed — all costs payable by respondents. 
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Thb 18th December 1846. 

Present: J. F. CATHCART, Judge. 

No. 250. 

Regular Appeal from the demim of the 2d Principal Sadder Ameen, 
dated 7th April 1845. 

Bebee Syudtoon Nissa, Bebee Afzaloon Nissa, Mother and Step- 
mother, and guardian of Fusseeghun Nissa, Muast. Bebee Shah- . 
bone, Musst. Bebee Beekun and others. Appellants, (Defendants,) 

versus 

Amka Buksh, Luchmee Purshad, sons of Jhotee Sahoo, deceased. 
Proprietors of Mouzah Tagepoor Bugwan, Pergunnah Hajeepoor, 
Respondents, (Plaintiffs.) 

This claim was instituted in the lower court to obtain possession 
of 13 beegahs, 17 cottfvhs, lOdhoors of land in the village of Tage- 
poor Bugwaii, pergunnah Hajeepoor, valued at Company’s rupees 
1263-6-9, and the mesne profits of the same from 1246 Fuslee to 
1250, amounting to Company’s rupees 333. 

The plaintiffs set forth that in 1245, Meah*Jan, thfe ancestor of 
the defendants, proprietor of the neighbouring village of Ramhudur, 
began to dispossess thenj of the said»land by forcibly re&ping the 
crops. That they complained m the criminal .court but were 
referred to a civil suit, they ther^ore bring’their action. That in 
1234 Fusiee, the village of Ramhudur was measured by the ca- 
noongoe on the part of Government, to ascertain the amount of 
increment from the river Ganges, {“ Gunga Berar,”) and a map 
made of the same, but in which the land now claimed by them is 
not included ; that they also hold decrees of civil court, for arrears 
of rent of the said land. . , 

The defendants set forth, that the land in question belong to 
their village of Ramhudur, and has nothing to do with the village 
of Tagepoor Bugwan, belonging to the plaintiffs ; an4 that when the 
village of Tagepoor Bugwan was attached hy Government, the land 
in question was not included in the settlement made by the re- 
venue officer. 

The 2d principal sudder ameen, finding the proofs produced in 
his court by both parties inconclusive, himself proceeded to the 
spot and made a local investigation, taking evidence and comparing 
the maps produced with the locality, and, finding the weight of 
evidence and proofs to preponderate on the side of the plaintiffs, 
he decreed the land sued for in their favour, with me*sne profits, 
bearing interest from date of suit, with costs. 

The question to be decided in this suit is whether the land sued 
for belongs to Tagepoor Bugwan, the village of the plaintiffs, or that 
of Ramhudur, that of the defendants. After a careful perusal of 
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the proceedings and the evidence in this case, I agree with the de- 
cision of the lower court, and therefore order that the appeal be 
dismissed with costs. 

The 19th December 1846. 

Present: J. F. CATHCART, Judge. 

No. 330. 

Regular Appeal from the decision of the Principal Sudder Ameeuy 
Moulvee Neamut Ali Khan^ dated 26th April 1845. 

Munboodh Sahy, Appellant, (Defendant,) 
versus 

Chowdry Gunga Purshad alias Sooba Loll, Respondent, (PlaintiflF.) 

This suit was instituted in the lower court by the respondent, 
to recover the sum of Company's rupees 1528-9-7, for money lent 
on a bond bearing interest at the rate of 12 per cent per annum. 

The plaint sets forth that the appellants borrowed from the res- 
pondents, on the 17 th Bhadoon 1243 F. S., 12th September 1836, 
the sum of Sicca rupees 750, for which he granted his bond bear- 
ing interest and payable oh the 30th Cheyt 1244 F. S., and that, 
as the appellant had never since paid a single farthing, he, the re- 
spondent, therefore brings his action. 

In defence the appellant admitted the granting of the bond, but 
denied ever having received the money, as alleged, and stated that 
he had only got a note of hand for the amount payable by a certain 
banker by name Goonanuiid. 

The lower court decreed the claini in full, observing that the 
borrowing of tHe money and the granting. of the bond (the latter 
admitted by the defendant) was (ally proyen by the plaintiff^s wit- 
nesses, and that, as for the teep or note of hand, if it was correct, 
the defendant might sue the banker for the same: the plaintiff 
having nothing to do with it, it could not be allowed as a set off. 
In appeal the defendant merely repeated his former defence, and 
seeing nothing to find fault with the decision of the lower court, 
it is hereby confirmed, and ordered that the appeal be dismissed 
with costs. 

1^ ^ The 19th December 1845. 

Present: J. F. CATHCART, Judge. 

No. 329. 

Regular Appeal from the decision of the Principal Sudder Ameen, 
Moulvee Neamut Ali Khan, dated 2bth April 1845. 

Luchmee Nurayn, Appellant, (Plaintiff,) 
versus 

Rambuksh D6bhy, Kunhyah Dobhy, and others. Respondents, 
(Defendants.) 

This suit was instituted by the appellants in the lower court to 
recover the sum of Company's rupees 2999-2, balance of a loan 
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lent to the respondents on a bond bearing interest at the rate of 
12 per cent, per annum. 

The appellants set forth that on the 20th Aghun 1247 F. S., 
11th December 1839, the respondents borrowed from them the 
sum of Company's rupees 2600, and granted a bond for the same, 
bearing interest at 12 per cent, per annum, payable on the 30th 
Jeith 1247, and that notwithstanding the expiration of the term 
of the bond only Company's rupees 775 have been repaid ; and as 
the respondents refuse to pay, they therefore sue them for the 
balance of the account which stands thus — 

Original loan Company's rupees 2600 
Repaid 775 


1,825 

Interest 1,174 0 2 


Claim 2999 0 2 

That although the place of residence of the respondents is in the 
Terai of Nepal, the loan was made in the village of Sookhpur, 
Perguniiah Bussotrah, within the jurisdiction of Tirhoot, they 
therefore bring their action in the zillah court. For the defence 
it was urged that the claim was false and got cip throflgh spite, and 
that there previously e^^isted a quarrel between the parties regard- 
ing a certain estate in litigation, also that the real instigators of the 
suit did not appear. • 

The principal sudder ameen, considering t\iat the clmm was false 
and not proven, dismissed the same. In this court it appearing 
that the lower court, before taking the defence of the^ respondents, 
they being foreigners, bad not called upon them to furnish the 
security required by the provisions of Regulation XIV. of 1829, it 
is accordingly ordered that the proceedings of the lower court be 
quashed, and that the case be sent back to be.tried according to 
the regulations, the matter of costs to be determined hereafter. 
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The 11th December 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 743. 

Regular Appeal from a decision passed by Syud Ashruf Hossein 
Khan^ ^nd Principal Sudder Ameen at Mozufferpore^ Tirhoot^ 
dated 13/4 August 1844. 

Mwsst. Joysunder Koonwur, widow. Baboo Gooder Singh and 
Tillockdarry Singh, brothers of Baboo Rasnarain Singh, de- 
ceased, Appellants, (Plaintiffs,) 

Versus 

Shaik Molahbucksh, scui ofShaik Khoodabucksh, deceased, Chait- 
naraiii SiMg and 17 others. Respondents, (Defendants.) 

• 

The suit is for possession, partition of the Jand, and revenue 
thereof, and mutation in their names of 2 annas share within 4 
annas portion of the .whole annas of talookiih Bishenpore 
Ackah, the principal with the dependencies thereunto belong- 
ing, purgunnah Surreesa, with mesne profit thereon from 1248 
to the six -annas kist, or instalment, of 1251 Fjaalee. Action laid 
at Company's rupees 4847-2-10. The apiiellants .claim as heirs, 
viz. one of them as the widow and the .other two as brothers to 
Baboo Rasnarain Singh, who, it is said, conjointly with Shaik 
Khoodabucksh and Odah Singh and others purchased the taloo- 
kah at auction, put up for sale on account of arrears of revenue ; 
it was knocked down to and recorded in the name of Shaik Koodah- 
bucksh only, as the purchaser at Sicca rupees 30,600. On the 
sale being confirmed by the revenue authorities, Shaik Khooda- 
bucksh solicited the collector, by petition, to record tM names of 
Odah Singh and Rasnarain Singh, in the mutation book as joint 
sharers of 4 annas, and himself as 12 annas^ sharer in the auction 
purchase of the talookah ; conformable thereto the lAutation was 
effected on the 1 Ith of March 1815. Afterwards Brejbeeharee Lall 
and others sued for 4 annas portion, as having been joint purchaser 
at the auction sale of that portion, and obtained a decree for that 
portion, from Khoodabucksh^s share ; from which period the 
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several purchasers and their heirs held possession to the end of 
1247 Fiislee. . In 1838 English era, the right and title of 
Odali Singh, the husband of Musst. Soorja Koonwur, in the 
talookah was sold at auction in satisfaction of a decree of 
court, in favor of Musst. Mohun, the wife of Sukim Lall, tlie 
guardian of Kulerlall, a minor, and was purchased by Shaik Mola- 
bucksh, the son of Shaik Khoodabiicksh, for the sum of ru- 
pees 4400* The appellants, on the demise of their ancestor Ras- 
naraiii Singh, presented a petition to the collector h)r the muta- 
tion of their names, as heirs to the demised, when Shai^^olah- 
bucksh presented a petition in opposition thereto, declaring himself 
the purchaser at auction of the 4 annas share appertaining to the 
late Odah Singh in the talookah. This contest was carried to the 
revenue commissioner, and to the Board of Revenue, and back to 
the revenue commissioner, who finally, on the Otjj of February 
1842, referr^id the parties to adjust their dispute in the civil court, 
hence this suit. The appellants, in further proof of their claim, 
allege, in the case in which Beebee Zenutulnessa Begum sued for 
the cancelment of the auction sale of the taJookah, Shaik Kooda- 
bucksh in reply to that plaint, stated that Rasnarain Singh was a 
sharer in the 4 annas position, had not been made a defendant, and 
Rasnarain »§ingh conjointly with Odah Singh farmed the 4 annas 
share to the Dholee iiidigu f|ictory, and the rent was regularly 
received therefroiji, that Shaik Molabucksh was the purchaser of 
the rights and interests of Odah Singh only, in the talookah. The 
defendant Molabi^cksh alleges the talqpkah was put up to public sale 
in 1814, and purchased by Shaik Koodabucksh, his father, for the 
sum of Sicca fupees 30,6(X). Bahoo Odah Singh was admitted as 
a sharer of 4 annas, who at that time craftily added the name of 
Rasnarain Singh, Odah Singh held possession during his life- 
time, after his death, Adeeahduth Singh, after his death, Disht- 
duwun Singh, and then, Musst. Soorjah Koonwur, the widow of 
Odah Singh, by a decision of the court, and affirmed by the Sud- 
der. This person having been put up to auction in satisfaction 
of decree of court, was purchased by his father, Shaik Koodabucksh, 
and agreeably to the order of the court the 4 annas share was put 
into his possession. The ancestors of the plaintiffs never urged 
any opposition. The proof that Odah Singh held the right of the 
whole 4 annas portion is established by the decision of the court 
and the Sud|Jer, which arc ready for delivery. The defendants, 
Bunseedar Rae, Omra Rae, and JankeeRae, allege, they purchased 
their shares under bills of sale, and have no concern in the portion 
under dispute. 

The second principal sudder ameen dismissed the case on the 
grounds : the plaintiffs had not filed any document of partnership in 
the 4 annas share under the signature of Odah Singh. The petition 
of Shaik Koodabucksh, filed in the collectprate for the mutation 
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of Rasnarain Singh^s name, the circumstance that Rasnarain Singh 
was a sharer mentioned in Shaik Koodabucksh^s reply to a plaint 
of Brejbeeharee and others, and other papers filed by the plaintiffs, 
do not prove that Rasnarain Singh was in possession in the same 
manner as Odah Singh. Although the witnesses deposed the name of 
Rasnarain Singh was inserted in the kaboolets, or 'counterpart of 
the lease, yet he had no concern tlierein. The papers of the 
receipt of rents were not filed when called for by proceeding, and 
their pr^uction after a verj" lengthened period causes a suspi- 
cion of Weir correctness ; and the evidence of the plaintiffs^ wit- 
nesses is not to be depended upon* 

Against this decision the plaintiffs appealed, urging, the re- 
spondents purchased at the auction sale the rights and interests of 
Od’dh Singh only, and not their share. Sundry documents and 
witnesses were, adduced in proof of their possession. The second 
principal sudder ameen sets forth to be mamolee, \yhich is not 
known what is signified by that term. At the time of the auction 
purchase of the talookah their ancest^r^s name was entered in the 
mutation book. It was not necessary to obtain a deed of partner- 
ship from Odah Singh. Odah Singh was* a wealthy person, and 
having no concern with him, wljy should hp^*ause their ancestor's 
name to be entered in the mutation ? After their ancestor's death 
the pottahs and kobooletSj or deedg and counterparts ‘of them, 
were drawn out yi the name of Gooder Singh, heir, proves posses- 
sion, &c. • 

Answer of respondent. Rfisnarain Singh was jiephew to Odah 
Singh, hence the combination in the mutation of his name in the 
collectorate, and the cause of institution of this suit ; from the 
investigation made, it is proved he had no concern in the talod- 
kah. Rasnarain lived eleven years without possession, and died 
in 1232 Fuslee. The appellants have beeri, too, twdve years 
without possession in the concern of the talooqal^. First, the 
whole 4 annas was in the possession of O^ah Singh, after his death 
Adeeaduth Singh, after his death Dushtduwun l^ingh; and on 
Musst. Soorja Koonwur, the widow of Oda^ Singh, suing, obtained 
a decree for possession, which was confirmed by the Sudder, and 
afterwards sold in satisfaction of decree of court, and purchased by 
him, put in possession, and all the documents regarding thereto 
have been filed, &c. The other respondents^ answer is a recapitu- 
lation of their reply to the plaint. 

Court. 

It is true Shaik Koodabucksh subsequently to the auction pur- 
chase of the talooqah, solicited the collector, by petition, for the 
mutation of the names of Odah Singh and Rasnarain Singh, as 
conjoint purchasers with himself of the talooqah : they as 4 annas 
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sharers, and himself 12 annas sharer; and according thereto the 
mutation was effected. In the suit of Beebee Zeenutulnessa Be- 
gum for cancelment of sale of the talooqah, Shaik Koodabucksh 
in his reply to that plaint stated that Rasnarain Singh, a sharer in 
the 4 annas portion, had not been made defendant in the case. One 
of the defendants Shaik Molabuckbh in the present case, does not 
deny those circumstances, but it does not appear that Rasnarain 
Singh ever held possession or had any interference in the taloo- 
kah, until it is asserted the 4 annas share was leased^y Odah 
. Singh and Rasnarain Singh in the year 1821 to Dunpm Matoon 
and others, it does not specify the share held therein by Rasnarain 
Singh, and is signed by the pen of Odah Singh. No attempt was 
made to prove this document. The lease granted, under the name 
of Musst. Soorja Koonwur, the widow of Odah Singh, and Gooder 
Singh, the brother and heir of Rasnarain Singh, to the factory at 
Doolee from 1239 to 1243 Fuslee, and the koboolet or counter- 
part of a lease from Mr. Slone, shewing a lease had been 
granted to the factory at Doojeefrom 1244 to 1248 Fuslee, by Dusht- 
duwun Singh (heir to Odah Singh) and Gooder Singh. These 
documents do not specify the share leased, but merely the share 
of the granfefs in the. talookah. , To make a lease valid, it is ne- 
cessary the portion or share appertaining to the lessors should be 
mention^Pd therein, and who^ must hai^e ^known what share they 
held 5 and the lease is signed under the names of the lessors by 
the pen of Baboo Pur*boodeepnarain Singh; it does not appear he 
was authorized to write their names, by power of attorney or even 
orally. In proof of the kuboolet, or counterpart of the lease, 
witnesses were adduced, and tfieir evidence proved one of the 
lessors, Gooder Singh, was not present at the time the lefise was 
entered into, and there is no power of attorney to establish that 
Dushtduiyun Singh *was duly delegated to sign his name to the 
lease, consequently, these documents are invalid, thereby cannot 
be admitted in court as evidence of possession. From the omission 
in those docAnients what portion of the estate was leased, there is 
every reason to suspect, that the real sharers in the estate had no 
concern in drawing out the leases, for they must have known what 
portion appertained to them. The papers of accounts of receipts 
of rent are not tQ be depended on, they were not filed for more 
than a monA after they were called for by proceedings of the 
court. The papers appear new, and the writing thereon not of 
14 and 15 years^ standing, but recently effected. From the evi- 
dence of witnesses it appears Rasnarain Singh died in 1232, and the 
plaintiffs did not attempt to apply for mutation of their names for 
14 years, in fact not until the auction sale had taken place. 
Under the above circumstances the appeal is dismissed with costs, 
and the decision of the 2d principal sudder ameen is affirmed. 
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The 12th December 1846. 

Pkbsent: JOHN FRENCH^ Additional Judge. 

No. 517. 

Regular Appeal against a decision passed by Syud Ashruf Hossein 

Kkauy ^nd Principal Sudder Ameen of Mozufferpore. dated 13^A 

May 1844. 

Purboo Rae and seven others^ Appellants, (Defendants,) 
versus 

Sheeb §lahoo, Munhorut Sahoo, and four others, Respondents, . 

(Plaintiffs.) 

This suit is for the possession of 36 beegahs, 12 bis was and 12 
dhoors of land belonging to the village Nyahgong, pergunnah 
Treesut, for the reversal of the proceedings of the deputy collector 
dated 5th December 1840, and also of the proceedings of the 
magistrate dated 19th June 1841. Action laid at 'Company's 
rupees 1135-14. 

The plaintiffs allege, the land in question was by the defendants 
wrongfullly pointed out, as appertaining to their villages Burtooah 
and Tarbhurteil, when those villages were'’ attached under the 2nd 
Regulation of 1819, thereby causing the laiid to be annexed to 
their villages, attached^ measured, and assessed ; although objec- 
tions were urged against it before the^ settlement officer, he paid* no 
attention thereto. The defendants beat thp ryots and caused a 
complaint to be lodged before the magistrate, who passed an order 
for the defendants to be retained in possession. The kuboolets, 
or counterpart of the ryots^ deeds, prove their right to the land. 

The defendants, Purbhoo Rae Snd seven others, plead, the whole 
of the plaintiffs^ allegations were made to the deputy collector and 
the settlement officer, and after enquiry the settlement was made 
with them, the defendants. The counterpart of the deeds, &r., 
filed by the plaintiffs were from persons under their influence, 
therefore not to be depended upon. There was a dispute regarding 
the lands in 1166 Fuslee, which was adjusted by arbitration : that 
decision is ready for delivery. * 

In answer to reply of plaint, the plaintiffs allege they know of 
no previous dispute regarding the land, or award of arbitration ; 
but the land now under dispute, when formerly measured by See- 
reekishen Rae, proved to belong to them, and exempted from the 
then settlement. 

The 2nd principal sudder ameen passed a decision in favor of 
the plaintiffs on the following grounds. ^ , 

Although the plaintiffs describe a nasee or drain to form the 
boundary between the villages, it is not marked in the map 
sketched by Mr. Fleming ; the mooktar, or agent, on the part of 
the plaintins was unable to point it out, or is it discoverable. But 
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from personal emjuiry and from proofs adduced, counterparts of 
deeds from ryots, evidence of witnesses taken in court and by the 
ameen on the •spot, and th^ ameen^s report, it appears, the plaintiffs 
were for^ierly in possession of tfie land. * The annexment of the 
land to liie village Burtooah, and making the settlement thereof 
with the proprietors of that village, was improper. The land under 
dispute to be put in the possession of the plaintiffs. 

The defendants appealed against thid decision, urging : notwith- 
standing the plaintiffs were unable to point the boundary between 
the villages mentioned in their plaint, the 2nd princi^il sudder 
* ameen, on invalid kuboolets or counterparts of deeds from ryots, 
and evidence of witnesses which are cobtradietory, passed a deci- 
sion in favour of plaintiffs. The kuboolets or counterparts of deeds, 
signed by Towakul Sahee and others, sharers in the village of the 
plaintiffs, were not taken into consideration by the 2iid principal 
sudder ameen ; owing to those engagements, those sharers did not 
join in that«suit with the plaintiffs against them. 

The respondents in their reply plead : the limit of the defendants^ 
land is on the east extremity of the embankment denominated 

bund Hurbunse,^^ which Is marked in the map sketched by Mr. 
Fleming, to the east and south thereof is their, the respondents^ 
land, has beeft proved Jfrom the enquiry made by the ameen and 
evidence of witnesses ; hence the decree in •their favor. The nasee 
or ‘drain 'having decreased* isi not now* dipcernable. There never 
was a previous dispute, to have been adjusted. The laud in ques- 
tion has never been eftoeed to Mny person, Towakul and others, 
former proprietors of Nyahgong, having disposed of their shares, 
are not now proprietors ; their kuboolets oi* counterparts of deeds 
filed by the appellants ai*e not of^ny utili^. 

CooBT. 

It appears the .land described in the map sketched by Mr. 
Fleming, was .decreed to ’the appellants by the Sudder Dewanny 
Adawlut, under date 19tU July 1837 ; the sheriff of the court was 
deputed to putithem in possession, who, to identify the land, took 
depositions of sundry witnesses previously to putting the decree- 
holders in possession. The evidence given at that time, and that 
in the present suit by witnesses adduced by the respondents (plain- 
tiffs) are in dii^ct Opposition : but two of the present witnesses 
also gave their evidence before the sheriff, when he was making 
over possession of the land, their fot*mer and present evidence dis- 
agree, hence yielding an inference they have been tampered with 
by the respondents, to give evidence in their behalf : this circum- 
stance throws a doubt on the validity of the evidence of the other 
witnesses, adduced by the respondents. The respondents^ (plain- 
tiffs^) allegation that on a former occasion when the said land was 
measured proving to belong to them, was relinquished to them. 
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and not assessed, this riot having been represenlted to the deputy 
collector or the settlement officer, cannot be enquired into by the 
court. Both the deputy collecior and the settleiriefit officer deci- 
ded principally against the respondents’ claim to* the laud on the 
^ound it being within the dotted marks in the map sketched by 
Mr. Fleming : which, proceeding from the embankment denomi- 
nated bund Hurbunse” at the north, gradually increasing in 
width on both the and east sides in its progress to the south 
extremity, where both sides project out, the sketch of the land 
nearly r<fcsembling a triangle. Tlie map sketched by the 2nd prin- 
cipal sudder ameen does not correspond with that of ^|r. Flem- 
ing on the east side thereot^ in lieu of a gradual increase as it 
proceeds from the north to the southward, it is a strait line to 
about somewhat more than two-thirds of the way and then strikes 
towards the westward, taking a .large quantity of land therefrom 
between the land of the appellants, defendants, and comes out to 
meet the strait line again. Although the land may Be considered 
as appertaining to the appellants’ defendants’ village Burtooah, yet, 
under the peculiar circumstance, it having been assessed by the 
settlement officer, the respondents should h^tve appealed to the 
revenue commissioner and the special commissioner’s court, which 
court alone could have determined that'pbint. under the 1st 
Regulation of 1793 and 7th Regulation 1799, the ciyil coprts 
have not the power to interfere in thfe iiiatter of assessment, which 
point is intermidgled in this suit^ therefore the dberee is in favour 
of the appellants, costs of both courts to be paid by respondents, 
and the decision passed by the 2nd principal sudder ameen reversed. 

The 15tii December 1846. 

Present : JOHN FRENCH, Addi’^ional Judge. 

No. 586. . 

Regular Appeal from a decision passed by Shaii Durasut Aliy 
Moonsiff of Durbungah, dated 9th Augusf 1845. 

Shaik Roshun, Appellant, (Defendant,) 
versus 

Bunsmun Chowdree and 2 others, Respondents, (Plaintiffs.) 

In this case the respondents sued the defendant, as their gomasli- 
ta, or collector of rents, for the recovery of Company’s ru- 
pees 15-10-3, being the principal and interest due by defendant on 
balance of rent collections, made in the years 1248 and 1249 Fuslee, 
from the 4 annas share, the portion appertaining to the plaintiffs in 
the village Bishenpore, purgunnah Shajanpore. 

The defendant in his reply denies haying been gomashta, or col- 
lector of the Tents ; if he had been, there would have been an inter- 
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change of written deeds between them for that purport ; and the 
plaintiffs would have obtained his signature on the balance account. 
The plaintiffs themselves received the rents and signed the receipts. 
He himself was a jaite, or one of the head ryots. 

The moonsiff decreed in favor of plaintiffs on the grounds: the 
papers filed apd evidence of witnesses adduced by the plaintiffs 
proved their claim. The defendant's acknowledgment of being 
gomashta or collector of rents, his allegation of not being entrusted 
with the receipts of the rent, is not admissible. The defendant's 
witnesses being of his own caste, their evidence is not to be de- 
.pended upon. 

Against this decision the defendant appealed, urging : the plain- 
tiffs adduced no written document, he had been their gomashta, 
arid merely an account written by the putwarree on unstamped 
paper, so much was due ; if he h^td been gomashta or collector of 
rents, a written engagement and security, as is customary from go- 
mashtas, would have been taken from him. The mooiisiff^s state- 
ment that he, the defendant, acknowledged being gomashta or col- 
lector of rents, ‘is not to be found in any of the papers filed by him, 
the defendant. 

The reply of the respondents alleges: the paper of account 
balance filed bjr the putwarree is correct, and their witnesses proved 
the defendant was gomashta, or collector of rents, and a badance of 
the*receip1ts of rent was dufe. 

. * .. Court. 

« 

In the plaint ng mention is made tjiat the appellant had written 
an account exhibiting a balance and signed it. The witnesses who 
had given thetr evidence in the luoonsifFs jcourt, not having been 
sufficiently interrogated to draw out the truth, subpoenas were is- 
sued for them ; two only attended — the putwarree, and a witness 
who had no knowledge of the circumstance of the accounts. The 
accounts of daily receipts of rents, and disbursement thereof, were 
not kept, that is, written by the appellant, who cannot read or write 
(proprietors of ^land retaining such a description of gomashta de- 
serve to sustain losses) :,the accounts were written out by the put- 
warree, the sums paid to the respondents, and into the Govern- 
ment treasury, from the receipts of rent, are evidently, from the 
wording, remitmne^ made by the putwarree himself to the col- 
lectorate, and W the respondents, through the agency of the ap- 
pellant : this, together with the circumstance of not adjusting ac- 
counts with an unlearned man for two years, tend to show the put- 
warree was more responsible for the receipts of the rent than Ibe 
appellant. And there is every reason to believe, the account balance, 
said to have been signed under the sanction of the appellant as cor- 
rect, had not been written at the time the suit was instituted, 
otherwise it would have been mentioned in the plaints This court 
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required the'junima wasil bukee^ or demand^ receipt, and bal- 
ance, of the village, in lieu of which the putwarree produced those 
accounts for the four annas portion only, and acknowledged by 
the putwarree to have been formed and written, out subsequent- 
ly to the order of this court to produce the original village ac- 
counts. Under the above circumstances the appellant cannot 
be considered responsible for the deficiency, if there be any, in the 
rents received in the year 1248 and 1249 Fuslee, ort account of the 
portion of the village appertaining to the respondents : therefore the 
decree is in favour of appellant, the moonsiff’s decision is reversed, • 
and the costs of both courts to be paid by the respondents. 

The 16th December 1846, 

Present: JOHN FRENCH, Additional Judge. 
No/991. 

Regular Appeal from a decision passed by Syed Ashruf Hoseiny 
Second Principal Sadder AmeeUy MozufferporCy dated 2nd Sep- 
tember 1844. • 

Booneead Sing, Appellant, (-Plaintiff,) 

versus • • • , 

Musst. Durrum Koowar, vender, and Sham Singh and ^unhpre 
Singh, ^urchaffers* Respondents, (Defendants.) 

This suit was instituted for .the cancelment of a bill of sale, 
dated 13th January 1842, and mutation of his name in the col- 
lectorate of 4 annas, iO and ^ pie^s share in the village Hurpore 
Sj dabad, pergunnah Bajugutch. ^ In the original case, the action 
was laid at Company's rupees 2,000, the amount mentioned in the 
bill of "sale. In the appeal, action was laid at Company's rupees 
241-5, being three times the amount of the afinual revenue of the 
share sued for. The plaint sets forth the grandfather of the 
plaintiff acquired 9 annas, 9 pies share in the above-mentioned vil- 
lage ; dying, left two sons, one Surrubjeet Singh, .^the husband of 
the vender, the other, Ajeet Sing, father of the plaintiff. The pro- 
perty was sold on conditional bill of sale. Both brothers having 
redeemed the property by payment of the amount of sale, obtained 
a mutation of their names as joint proprietors of the property in 
the collectorate, and continued to hold possession as such. In 
1214 Fuslee, the husband of the vender died childless, and in 1230 
Fuslee, the plaintitt'^s father died, leaving him, his sou and heir. 
Owing to a debt of his father, his rights and interests in the pro- 
perty were in satisfaction of decree of court sold at auction ; the 
mutation of the other share was effected in the name of the defen- 
dant, Musummat Durrum Koowur, as heir to her husband, but re- 
mained in possession of the plaintiff, who, it is alleged, maintained 
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her. In 1240 Puslee, she became deranged in mind, and inti- 
mation thereof was made known to the court. 

Owing to the derangement, she was expelled the caste. The 
other defendants, the purchasers, caused the female to sign the 
bill of sale, and effected the mutation of their names in the coUec- 
torate. Being ancestral property, conformably to the shaster she 
had no power to dispose of the property, therefore sue. The de- 
fendant, Musst. Durrum Koowar, denies the property was ancestral. 
One Sooboor Sing sold the property on conditional bill of sale. The 
plaintiffs father and her husband having divided their property, 
and paid off the loan on the conditional bill of sale, the plaintiff^s 
share was sold at auction. Having continued in possession, in 
order to pay off her husband’s debts, sold the property. 

Reply of the defendants, the purchasers, is similar to the above 
reply. 

The second principal sudder atneen dismissed the case, on the 
grounds : the plaintiff had not filed any proof that the property 
was ancestral ; from the evidence of the untnesses on that point, it 
is not discernible. The defendant has filed a decision dated 28th 
of January 1841 . The farmer of the property under dispute, on the 
part of the female defehdant sued a ryot for rent, in which case 
the plainti^ made similar allegat;ions us he has in this present 
case, but the decree was given in favor of the farmer, from which 
it is evident the female was ?n possession. In that other case, an 
ekrarnamah, or an agreement, was filed by the present plaintiff as 
a third parfy, denies In his answer to the reply of the defendants ; 
the original case^having been sent for, it was found therein, which 
shews his denial of it to be false ; and from the collector’s proceed- 
ing it appears the vend^s husband acquired the property. The 
evidence of witnesses prove the property to be in possession of the 
vender; and copy of a beiwestah filed in this case, shews the 
plaintiff has nq claiirf to the property. 

Against this decision the plaintiff appealed, urging ; In proof 
that the property is ancestral, the bill of sale thereof, dated 1200 
Fuslee was filed, and witnesses adduced. In the vender’s reply to 
plaint, there is a partial acknowledgment of the property being 
ancestral. The moonsiff’s decision in the rent case, does not aft*ect 
the proprietory right to the property. The defendant filed no 
papers in tl^ c&e to shew the property was not ancestral : the 
beiwestah of The pundit is not suitable to this case, as the property 
had not been divided. The derangement of the female was proved, 
but the principal sudder ameen took no notice thereof. 

^ Court. 

From perusal of papers of this case, and the ekraranamah said to 
have been filed by the present plsuntiff in that case for rent, &c., 
there are points in the decision of the 2nd principal sudder aniccn 
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not borne out by the j^apers in the case. It will be sufficient to 
remark, the proceeding of the collector has not any expression, 
from winch the slightest allusion can be inferred, th^t the huilband 
of the defendant Musst. Durrum Koowur acquired the property 
under dispute. And the copy of beiwestah filed is not applicable 
to this suit: it was therefore requisite to have called, on the pundit 
for a beiwestah, explaining to him the exact positibn of the con- 
tending parties in this case ; not having done so, the investigation 
is incomplete, therefore the decision is cancelled and the case 
returned for re-in vesti^tion. To call on the pundit for a beiwestah 
on the following queries : A person of the writer caste purchased 
an estate, and obtained a mutation thereof in the collectorate. He 
died, leaving two sons, who disposed of the property on conditional 
bill of ^ale, having redeemed the same by payment of the loan, 
obtained mutation of their names in the collectorate as the joint 
property of both. They were nikrried. Surrubjeet died childless 
in 1214 Fuslee, leaving his wife. The other brother 4ied in 1230 
Fuslee, leaving a son. The wife in 1233 Fuslee, nineteen years 
after the demise of her husband, applied for and obtained mutation 
of her name as heir to her deceased husband ; shortly after the 
rights and interests of her husband^s nephew in the village were 
disposed of by auction in satisfaction of dg(yee of oourt. Is the 
property, the half portion of the village, hona-jide the property of 
Surinibjeet^s wife ? Ha^ she a right ^ dispose of it by bill of sale 
during the existence of her husband^s nephew ? *or has she a life 
interest only in the property ? tThe 2nd pVii>cipal sudder ameen 
is requested to refer to the reports of cases decided by the Sudder 
Dewanny Adawlut, 7th volume, 1st part, pages 22, 23, and 24, case 
of Musst. Lalchee Koonwur, appellant, versus Shew^pershad Sing 
and others, respondents. To allow Both parties to file any further 
proofs they may have to establish their respective allegations, and 
to decide the case according to the merits of thb c^e. T^e amount 
of stamp of the appeal plaint to be returned to appeUant. 

The 18th December 1846. 

Present : JOHN FRENCH, Admtiqnal Judge. 

No. 744. 

Regular Appeal from a decision passed by Molovi Niamut AH Khan^ 
Principal Sudder Ameen of Mozufferpore^ dated 12/A Auaust 
1844. 

Musst. Soorja Koonwur, Appellant, (Plaintiff,) 
versus ^ 

Achumbit Lall Mhata, Respondent, (Defendant.) 

This suit was for possession and mutation of 2 annas, 13 gun- 
dahs, 1 cowree, and 1 kurrant, within the 3d share of the whole 
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16 annas of talookah Hurpore Poosah, purgunnah Surrisa, ushlee 
mai duklee, or principal and dependencies, and for reversal of the 
magistrate's proceedings, dated 6th January 1843, and of the 
session court, dated 19th July 1843. Action laid, including mesne 
profits. Company's laipees 1556-1 1-9. 

The plaintiff’ states a third of the above mentioned talookah was 
purchased by‘her husband Odah Singh conjointly with Adeeah- 
duth Singh, the father of Dushtduwun Singh, under bill of sale 
dated 1229 Fuslee, in which the name of Adeeahduth Singh only 
was inserted, but in the talookah both held possession^ half and 
half of the purchase. The deeds or grants of land, and their 
counterparts, and suits carried on in court, were all in both their 
names. On the death of her husband Odah Singh, Adeeahduth 
.Singh declared the whole of her husband^s property was willed to 
him. Whereon she instituted a suit against Adeeahduth Singh, 
obtained a decree in her favour, Vnich was confirmed by the Sudder 
Dewanny i^dawlut. In the interim the rights and interests of 
Adeeahduth Singh in this talookah were sold, in satisfaction of 
decree of court iv favor of Miidun Mohnn Sahee, was purchased 
at the auction by the defendant ; at which period her share had 
been leased to Mr. Stone, of Doolee factory, in charge of Mr. 
Charles MacWnnon. ^ expiration of the lease, the defendant 
opposed possession; after a time, the defendant ultimately obtained 
under thoIV. Regulation of l{il40 an order for possession, which was 
confirmed by th^ session court. The defendant alleged the plain- 
tiff^s husband was nev^r a sharer oor in possession of the property, it 
having been purchased by Adeeahdutl^ Singh without any sharer, and 
his name only was entered in the mutation book; and after his death 
the name of his son Dushtduwurv Singh, aji which period no objec- 
tions were made thereto. At the auction sale in satisfaction of de- 
cree of court, he had purchased it for Company's rupees 9,950 on 
the 16tli May 1838,Vorresponding with 7th Jait 1245 Fuslee, from 
which date he has continued in possession, and has been in the 
receipt of the rent of that portion of the land on which the Go- 
vernment Stable'S arc erected. In the suit for her husband^s estates, 
the judge passed a decree in her favour with the exception of the 
3d portion of this talookah ; and on appeal the Sudder Dewanny 
Adawlut directed to set the auction purchaser for this portion of 
the talookah, whnn the necessary enquiry would be entered into, 
whether it wik purchased in partnership with Adeeahduth Singh 
by her husband, or only by Adeeahduth Singh. 

The principal sudder ameen dismissed the case on the following 
grounds. The suit of the plaintiff is as sharer in the property, and 
no deed of‘pai*tnership has been filed. It appears the mutation in 
the collectorate was originally effected in the name of Adeeahduth 
Singh, and after his death in the name of his son Dushtduwun Singh ; 
the iiatne of the plaintiff or that of her husband is not entered in 
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mutation book. Previous to the mutations taking effect^ proclama- 
tions were issued, that applications had been made for that pur- 
port, no objection, or urging the circumstance of partnership, was 
made against the mutations being carried into effect. Copies of 
decisions for rent, and copy of counterpart of lease by Mr. Slone 
filed by the plaintiff, are of no benefit. Some are by bazeenameh 
or by withdrawal ; and some struck off the file : in neither of 
them was the point of partnership enquired into. The deci- 
sion of the Sudder Dewanny Adawlut clearly states, ^^on the 
plaintiff suing Achumbit Mhata, it will be necessary to enquire, 
whether the 3d portion of the talookali was purchased by the hus- 
band of the plaintiff or by Adeeahduth Singh.^^ Having made that 
enquiry, the purchase by the husband of the plaintiff’ is not proved. 
The defendant has filed copy of security bond of Adeeahduth 
Singh^s, in which the 3d of the talogkah is pledged in surety, against 
which neither the plaintiff or her husband made any objection. 

Against this decision tlie plaintiff appealed, urging tlocuments 
had been filed in proof of her claim. The decisions for rent 
were in both their names, Adeeahduth Singh and Odah Singh, and 
during the lifetime of her husband no opposition was made, after 
his death opposition was made, and complaint made to the magis- 
trate, when possession was given, and a modbhulka, oi* a written 
deed to keep the peace* taken from Adeeahduth Singhj Froni 
1240 to 1246 Fuslee, hcr«shdrc was Itfisfid to Mr. Slone, who is* a 
third portion shafer in the talookah, and \^ho dbtained decrees 
' against the ryots for rent on her sfiare. The auction sale was, the 
rights and interests of Dushtduwun Singh, and hw share was not 
disposed of. * . 

Reply of respondent. •No dee<f of ^lattnership was adduced in 
the case, the documents filed in proof thereof are merely decisions 
on account of rent, and occurrences at the cr^iinal and sessions 
courts, which do not prove partnership; and the •principal sudder 
amcen made the necessary enquiry enjoined by the? Sudder De- 
wanny Adawlut, w ithout the appellant establishing the point, &c. 

Court. 

Appellant, in proof of her claim, filed copies of two documents : 
one a decision dated 25th of August 1824, regarding an- attachment 
on account of rent wrongly effected : for the claim of rent was not 
established. It appears from the decision the proprietors them- 
selves made the attachment, being wealthy and respectable per- 
sons, that cannot be correct : if the attachment had been made by 
a gumashtah or other officers of the supposed proprietors, then 
there might be some truth in the matter. The other do*cument, a 
decision of the moonsiff at Dulsingsurai, dated 18th March 1831, 
on account arrear of rent, in which suit a bazeenamah or with- 
drawal of suit was filed, after an elapse of near one year and three 
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months from the institution of the suit. The original case was 
called for from the record office, in order to ascertain by whom 
the power of attorney was signed, appointing an attorney to file 
and carry on the suit. The case was not to be found. These do- 
cuments cannot be considered as proofs to the appellant's claim. 
The other documents filed are of subsequent date to the order 
passed by the magistrate, directing Dushtduwun Singh to enter into 
a moochulka, or a writing, he would not interfere in the appellant's 
share on a pain of a very heavy fine. The appellant appears to 
have instantly leased the share to Mr. Slone, ot the Doolee factory. 
Dushtduwun also leased half of the 3d portion of the talookah to 
the factory, but in that deed declares himself the proprietor of the 
whole 3d portion ; from which it is apparent he did not relinquish 
his right, but at the same time was unwilling to oppose the magis- 
trate's order. If the appellant^ s..husband had a share in the 3d por- 
tion of the talookah, his name would have been inserted in the 
deeds with* the ryots, and other papers of the village ; not one such 
document has been adduced in proof therefore. The attorney of 
respondent held some sucSi documents in proof: the appellant’s 
husband^s name was nqf inserted in them — they were not allowed to 
be filed. Uyder the above circumstances there does not appear 
any cause to alter \he de(;isioir of the principal sudder ameen, 
wjiich is affirmed, and the appeal dismissed with costs of both 
courts to be paid by appellant. 

^ The 19th December 1846. 

Present: JOHN FREISfCH, Additional Judge. 

'No. 108. 

Regular Appeal f[ofh a decision passed by Molovi Niamut Ali Khan^ 
Principal Sudder Ameen^ Mozufferpore^ dated Ath January 1845. 

Cheetroo Rae, (the other six Defendants did not join in the appeal,) 
Appellant, (Defendant,) 

. 

versus 

Ruggqpnauth Purshad, Respondent, (Plaintiff.) 

This suitHras for the possession, mutation of his name, and a 
division of the land and revenue, agreeably to the bill of sale dated 
1 1 th of Assin 1247 Fuslee, corresponding with 3d of October 1839, 
of 3 annas, 4 dams within the property and mookururee, or perpe- 
tuity, of the 16 annas of village Goornaraah, purgunnah Badboo- 
saree ; 12 dams, 16 cowries of the whole village Kooreeah, purgun- 
nah Balleeah ; 3 annas, 4 dams within the 16 annas of village Mha- 
jole Raj Kan, purgunnah Badboosaree, together with mesne profits 



ZlLLAll TIRHOOT. 


159 


from 1247 to 1250 Fuslee. Action laid at Company's rupees 
1444-10-6. 

The plaint sets forth that Juggun Singh, the son of Jewun 
Singh, and grandson of Balbudder Singh, sold tq the plaintiff the 
above-mentioned portions of villages under bill of sale for rupees 
999 : on payment of that sum the bill was registered and possession 
given ; but on application for mutation of his name*, the collector 
declined to comply therewith, arising from the circumstance, the 
recorded name to the property sold, was Juggernauth Rue and not 
J uggun Singh. On his suing some ryots for rent, the vender put 
in a third party petition, denying the sale ; the moowsiff passed a 
decision in his favour ; but on appeal by the third party, the princi- 
pal sudder aineen reversed the decision and directed to sue for the 
property, hence this suit. 

The defendant, Cheetroo Rae, denies the validity of the claim ; 
that the bill of sale was written ’by collusion of Durgahduth, the 
other defendant. If the bill of sale was genuine, the real name 
would have been written, and signed by him. Defendant, Jummun 
Rae and 4 others, they had been made, defendants, as a cautionary 
measure, and knew nothing of the sale. 

Reply of Durgahduth, defendant. The •bill of sale was signed 
by him by the desire of the vender, and .the purdiager put in 
possession ; but is now tn the possession of the heirs of the vender. 

The principal sudder .ameen passed ^ decision in favdUr of the 
plaintiff, on the grounds : it having been proved by the evidence of 
the subscribing witnesses to the»J)ill of sale.^ it being likewise 
proved by the several documervts filed by the plairj^Jtiff that Juggun 
Singh, the vender named in the bill of sale, was also called Juggur- 
iiauth Rae. The mesnc^profits will be given on enquiry in execu- 
tion of the decree. All the defendants^exempteil from liability, with 
the exception of Cheetroo Rae, who is to pw the mesne profits 
and the costs. ^ • 

Against this decision Cheetroo Rae,* one of thp defendants, 
appealed, urging : he had proved by evidence of witnesses that 
Juggurnauth Rae was not called Juggun Singh, 8 bc. Respondent 
replied : At the time of writing the bill erf side, the vender was 
old ; and it has been fully proved in the investigation before the 
principal sudder amcen that he bore both the nanaes Juggun 
Singh and Juggurnauth Rae. 

Court. 

Although the name of Juggernauth Rae is recorded in the col- 
lectorate, but it appears from the evidence of the putwarree and 
other witnesses, and likewise documents prove, the lantted trans- 
actions were carried on under the name of Juggun Singh, hence 
there is no cause that the decision of the principal sudder ameen 
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should altered : it is therefore affirmed^ and the appeal dismissed 
with costs. 

’ The 19th December 1845. 

Present : JOHN FRENCH, Additional Judge. 

No. 164. 

Regular Appeal from a decision passed by Skaik Nadir Aliy Moon-- 
siff of Bhawarahy dated 20th February 1846. 

R^ Bhorose Singh, Appellant, (Defendant.) 
versus 

Ajoodeeah Doss, Respondent, (Plaintiff,) 

This suit was for the recovery of Company's rupees 31-13, 
being principal and interest on a‘4oan of 30 rupees on bond, dated 
18th Assar^l252 Fuslee, to be discharged at the end of Augun 
1253 Fuslee. The defendant acknowledged the bond, but averred 
that he liad paid the amount, and held a receipt for the same. 

The nioonsift’ passed a decision in favour of the plaintiff on the 
grounds: the defendasit. having acknowledged the execution of the 
bond, and not producing, after it had been called for, the receipt 
alleged in the reply. 

Against this decision th^ defendant appealed, urging : being at 
Mozulferpore, he was unable to file the receipt in the moonsiif^s 
court when called fpr^ but it was^now ready for delivery. 

Court. 

The alleged receipt was called for, and was not forthcoming, and 
it appearing an cl^^-pse of 1 2 days occurred after the moonsiff had 
called for the receipt without filing it, under all these circum- 
stances the appeal is rejected with costs, and moonsiff’s decision 
confirmed. ^ 
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The 2d December 1846. 

Present : ROBERT TORRENS, Judge. 

Appeal from a decision of Mr. A. Davidsony Moonsiff of Sulkeah , . 
passed on the \Sth of June 1846. 

Bujjookisten Mookeijce, Doorga Doss Mookeqee, Rjim Chaiid 
Mookerjce, and Sreemuttce Bimioomye Debea, widow of Tha- 
koordoss Mookerjee, deceased,^(former Plaintiffs,) Appellants, 

versus 

Debnath Chatterjec and Kaiturniohun Chatterjce, sons of Kallce- 
doss Chatterjee, deceased, and anotlicr, (former Defendants,) 
Respondents. 

To assess rent and obtain a cubooleut. The a^iount of rent 
rupees 21. , • . ** • 

This action was brought by the plaintiffs to assess rent accord- 
ing to Section 9 of Regulation V. bf ‘1812, on the defendants^ 
tenure, consisting of 6^ kottas qf ground, whereof plaintiffs say 
their rights and possession as ^^shah ryots^^ or theckadars^^ 
(middlemen) is undisputed, aifd also on ^ a kotta; which plaintiffs 
say did not form a portion of defendants^ tenure oinginally, but 
which they had cunningly got into*tfieir hands in 1249. The 
ground* is situated at Sulkeah, pergunnah Pykan, within 5 beegahs 
and 10 kottas of other land belonging to^plaintiffs. In their 
replication the plaintiffs admit that for §8 or 39 years tSie prede- 
cessors of the defendants, and defendants themselves, have resided 
on the first mentioned parcel of land, fOr which they (plaintiffs) 
demanded no rent, because the plaintiffs^ ancestor’* had permitted 
his near relation, Hurnath Chatterjee, grandfather of defendants, 
to reside on the ground without paying rent, which privilege had 
been hitherto enjoyed by that personas successors. The plaintiffs 
desire to assess the rent on the 7 kottas, at 3 rupees per kotta, 
or a yearly jumma of rupees 21. 

In their answer the defendants deny that they are at all liable 
to pay rent or have ever done so before. They plead that Manick-* 
ram Mookerjee, (grandfather of Doorga Doss and Ram £!hand, the 
plaintiffs,) who was the father of Bujjookisten Mookerjee, the 
plaintiff, formerly conveyed the entire right in the land, as well as 
3 kottas besides, to Hurnath Chatterjee, grandfather of defendants, 
by deed of gift (which is lost) more than 75 years ago. Under 
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ih 0 se circumstances the action now brought cannot, they urge, be 
sustained. 

The moonsiff nonsuited the plaintiffs, being of opinion that they 
could not bring this action, as they had not possession of the land 
for 38 or 39 years, and, according to defendants^ answer, they had 
no right to it at all. The moonsiff considered that they ought 
to have sued for possession in the first place. A copy of a decision, 
passed by the Court of Sudder Dewanny Adawlut, was filed by 
the plaintiffs in the moonsiff^s court. The case cited was that 
of Pursunno Coomar Tagore, appellant, vs. Ranee Chundreeka, 
respondent ; and the decision therein was passed on the 26th of 
July 1843. 

An appeal is now preferred by the plaintiffs, who submit that if 
they, from kindness towards their relations, allowed them to hold 
this land without paying rent, it.is not just that now, when they 
seek to withdraw that privilege and assess rent on it, they are to 
be prohibited from doing so. They refer to the precedent tliey 
cited in the lower court, to show that the moonsifi* erred in opinion 
that they, plaintiffs, appellants, ought in the first instance to have 
sued for possession of *the land, previous to bringing a claim to assess 
rent on it. 

Referring & the fiotice issued I observe it states that the 
rent now^;to be demanded from the defendants, respondents, is 
yearly rupees 21 for the Iknfi, consisting of 7 kottas, which the 
notice states had not paid before ; be jumma” are the 
words made use of in the notice. The defendants, respondents, 
do not deny that^the ground is part V)f the appellants’ tenure ; all 
they say is they have held possession of it by gift, and have not 
paid rent for 75 years. This is partly adfiiitted by appellants. I 
can see no reason why, (notwithstanding even if the respondents 
had possession without paying rent for the long period they assert,) 
the appellants should not bring this action. They considered they 
relinquished no future claim by deferring to take or demand rent 
from the respondents. They make no demand for rent for years 
past, which wcrdld render their clmm liable to question, under Re- 
gulation II. of 180&. It appears to me that the spirit of the case, 
Rutten Munee Dosseea, appellant, versits Sunkree Dosseea and 
others, publlshedijin page 231 of volume VI. of Sudder Dewanny’s 
Special Wpcttts, indicates that no objection, on the score of limi- 
tation, can be raised in this instance. With respect to the opinion 
of the lower court, that it was requisite, in this case, for the 
phdntiffs, appellants, to sue for possession prior to brining an 
action to ^sess rent, I consider that the precedent filed shows 
that such previous suit was not requisite. Therein it appears that 
a dispute took place between an auction purchaser (at a sale for 
the recovery of arrears of Government revenue) and the late pro- 
prietor of an estate, wherein the latter pleaded that some landed 
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property, held by her, was not in the possession, or fonned paHof 
the estate of the auction purchaser. TheSudderDewanny AdaW'^ 
lut, in the case cited, ruled that the right of the latter to the 
ground in dispute was to be investigated, and -if his right was 
ascertmned to be vested over the property in dispute, he »was to 
assess rent. Though the rights of a purchaser of an estate, sold 
by a collector for the recovery of arrears of Government revenue, 
are greater than those of pthers, yet I think I may regard this 
decision as a guide sufficient to warrant me in concluding that, in 
this instance, there is no necessity that a suit for possessioh be 
previously brought and determined, and in directing the lower- 
court to proceed with the trial of .the case as it has been brought 
by the plaintiffs, appellants. I therefore reverse the lower court’s 
decision. 

The hearing in this case wa^ completed on the 20th ultimo. 
Time was taken to consider the judgment, which was not, in con- 
sequence, delivered until this date. 

The 2d Decemb'er 1846. 

Present: ROBERT TORRENS, Judge. 

Appeal from a decinion of Mr. •A. Davidsoit, Moormffiof StUkeahy 
passed on the '24th of June 1846. 

Govind ^hundef Pal, (former Plaintiff,) Appellant, 
versus ' « 

Doolaul Mai and Scedhea Mundul, (former>Defendant8,) 

* Respondents. , 

To recover 63 rupees, 12 ann^, remaining due, on account of 
money lent on a bond. 

This action was brought to recover the aljove sum as set forth. 
It includes interest. The bohd was ^iven b^y the defendants, 
it is alleged, on the 2d of Assin 1245. Plaintiff stettes that there 
was originally lent by liim, rupees 50, ‘to the defendants. The 
interest accruing on that sum is rupees 44, 12* annas, and the 
defendants, it is further stated, have repaid rupees 31. 

In answer the defendants pleaded that there is no foundation for 
this demand. They never had given the bond, or paid any thing 
to plaintiff. They say that the cimm is got up against them be- 
cause they will not cultivate indigo for Roy Bycontnath Chowdry, 
sudder farmer, under the Court of Wards, of the 10 annas’ share 
of pergunnah Pykan. The dewan of that person has, the defend- 
ants say, put forward the plaintiff to bring this action.. 

Themoonsiff dismissed the plaint because the three witnesses he 
examined exhibited contradictions in theur evidence, as to the man- 
ner the defendants had attached their marks to the bond, and be- 
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cause the plaintiff^ who was questioned in the moonsiff^s court as 
to what date the bond bore;^ said it was in 1243> whereas in his 
plaint it is said to bear date 1245. He did not consider the plaintiff 
in sufficiently affluent circumstances to lend the money as he 
stated. The moonsiff observed further that the witnesses were 
unable to say when, or by whom the payments in part liquidation 
of the sum borrowed were made. The moonsiff awarded dama^es^ 
equivalent to the claim, to defendants, according to Section 40 of 
Regulation XXIII. 1814. 

In appeal appellant submits that there is no important contra- 
diction to be seen in the evidence of his witnesses, and denies that 
he is in any way connected with ^hesudder farmer of the 10 annals 
share of pergunnah Pykan ; he asserts that he bears no enmity, 
nor has it been proved that he does, towards the respondents. As 
to his not having means sufficientj. to lend the amount stated to 
them, it will be seen, on referring to a case. No. 106 of 1844 of 
this moonsiff^s court, that he did lend rupees 63, 9 annas, to 
a party against whom he obtained a decree. The mistake in the 
date of the bond adverted te in the lower court^s decision, was 
solely owing to his w^nt of recollection, and as he did not see 
the bond. 

With respect to thefovidence of the three witnesses Ram Chand 
Roy, Gopaul Chunder Dey, and Muthoor'Bagdee, taken on the 
part of plaintiff, appellant; who deposfed 4io the loan having been 
granted ancj to the execution of the bond, I can *bbscrvc an inac- 
curacy in the deposition of one bf those witnesses. Ram Chand 
Roy, who states «that both the defendants attached their mark to 
the bond, whereas the other two say the defendant, respondent, 
Doolaul, did not merely aCttiich^is mark to it, but wrote the 
letter n (which statement is correct) with his own hand. The 
witnesses do not asi^gn any reason why these two defendants, 
respondents, one (Doolaul] a Christian, the other a Hindoo, had 
joined in borrcSving money, and signing a bond together, living as 
they do at a considerable distance from each other, one in the 
mouzah of Jyej^oor, the other in Rajinderpoor. They are alto- 
gether unconnected* wif!h each other, of different castes and reli- 
gions, for as before observed the evidence shows Doolaul to be a 
Christian and* See«|hea a Hindoo. From the evidence of five wit- 
nesses on th(| part of the respondents, it appears they and the 
dewan of the indigo factory of the sudder farmer, have a quarrel 
because they refuse to cultivate indigo ; and as there is no attempt 
to show, under these circumstances, what relation the respondents 
bear to eacdi other, I dismiss this appeal as regards the original 
claim, but reverse the moonsiff^s order for damages. 

This case was concluded on the 23d of last mouthy and since 
deferred for judgment. 
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The 2d December 1846. 

Present: ROBERT TORfeENS, Judge# 

Appeal from a decision of Mr. A. Davidson^ Moonsiff of Sulkeah^ 
passed on the 25th of May 1846. 

Ram Coomar Acharj, Nund Coomar Acharj, and others, (former 
Defendants,) Appellants, 
verstcs 

Callydutt Acharj and others, (former Plaintiffs,) Respondents. 

Fob possession of land, lakeraj, valued at rupees 36-11 annas. 

This action was brought by the plaintiffs to obtain possession * 
of two kottas of land, awarded to^the defendants by the magistrate 
of Howrah, on the 28th of August 1846, according to a decree 
pjissed under the provisions of Act IV. of 1840. The plaintiffs 
allege that the ground is a portiqp of their ancestral property. 

Defendants, in reply, say that the land had been purchased by 
Joyeriarain Acharj, (whose heirs they are,) from Ram Chunder. 
Acharj and others, and they file the deed of sale, executed by the 
sellers in favor of the purchaser, whicii dociunent bears date the 
14th of Pose 1219 B. S., or 27th of Decembr 1812. 

The moonsiff decreed the case without entering fully into its 
merits, for he was of opinion that the deed of sale filed by the 
defendants was a forgeiy, inasmuch as the endorsement of Jhe 
date of the sale of the stanf^, on which* the deed was written, was 
not intelligible t6 him, as some of the figureg of ttie date appeared 
to have undergone abrasures, and from an official copy of that 
document (granted by tlie magistrate of Howrah, the original 
having been filed in hfe court) it appeared that the eq^orsement of 
the date of sale of the pajier, fl^heueUn the ^defendants' original 
kubala^ or deed of sale, was engrossed, was the 29th of December 
1812, or 16th of Pose 1219 B. S. The raooij^siff also formed the 
opinion that the original was a forgery^ from the evidence of the 
mohafiz of the Howrah foujdarree court, and of the copyist of 
the above-mentioned transcript filed by plaintiffs, which went to 
prove that the copy and the original, as it then wa^, exactly corres- 
ponded. • 

An appeal is preferred by the defendants from this decision. 
They repeat that the ground in dispute was truly purchased, in 
1219 B. S., by Joyenarain, according to the deed of sale they filed. 
They urge that the plaintiffs, respondents, adduced no proof in 
the lower court that they had a right to the ground they claimed, 
that the moonsiff decided in their favor because he suspected ap- 
pellants^ kubala to be a forgery, but it was made tc^ appear so 
somewhere, or by some means, with a view to prejudice appellants^ 
claim. Appellants say that the true date of the endorsement is 
the 11th of Pose 1219, or 24th of December 1812, (and not as tiie 
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moonsiff"^ states the 2&th of that month,) and that the document 
itself, was executed on the®7th of December 1812, corresponding 
with the 14th of Pose 1219, or three days after the sale of the 
paper as indicated by the endorsement. They submit that a fraud 
of the kind they refer to (by the alteration of dates which was 
effected by officers of the record department of the magistrate's 
office at Howrah) was apparent in another case, and to prove this 
they file a copy of the sudder ameen of this district's roobikarree, 
dated the 12th of June 1846. 

An answer is filed by the respondents to the petition of appeal, 

. wherein they submit that the endorsement of the sale of the stampt 
paper, used by the appellants, has been altered from the 29th of 
December 18l2, to the 24th of December of that year. Respon- 
• dents enter, in their answer, into the merits of the case, which I 
need not refer to, as the moonsiff has not gone into them. 

Referring to the deed of sale,^which the appellants have filed, 
I observe that it is dated the I4th of Pose 1219, B. S., or Decem- 
ber 27th 1812. The endorsement of the date of the sale of the 
stamped paper, whereon the deed is engrossed is the 24th of 
December 1812, corresponding with the 11th of Pose 1219 B. S. 
But the moonsiff considered the proper date of the endorsement 
to be the 29th*of Deesmber 1812, ^s the copy of the deed filed by 
the plaintiffs, respondents, exhibited that t6 be the date of sale of 
the origiiftd paper, whereon the deed was written, and this opinion 
of the moonsiff* was corroborated by the evidenceHif the foujdarree 
record keeper of Hbwrah, and of the copyist who transcribed the 
document for plaintiffs, respondents. From their depositions it 
appeared thajk no abrasure, however partial, ‘was visible in the date 
endorsed as that of the sale^of tfhe original document, when the 
copy was taken. The moonsiff referred to the magistrate, who, in 
his roobikarree dated April 30th last, infonned the moonsiff that 
he discovered no disctepancy between the date of the deed of sale, 
and the endoi;Bement of the sale of the stamped paper, or any 
abrasure, when the deed was filed in his court. Had such been ap- 
parent, the magistrate stated he would not have decided the case in 
appellants’ favor. Pu Ahe 16th ultimo, this appeal having come 
on, its further hearing was postponed until the oririnal nuthee, 
in the case tried by the magistrate under Act IV. of l&W, was receiv- 
ed from that^ffic^r. It has since reached this court, and I refer- 
red to it to learn whether, in any way, I could ascertain when the 
decision was passed, or, pending the case, the alleged alteration 
in the date was taken hold of ; but I cannot gather from these 
papers that it was — either by appellants’ opponents, or by the 
magistrate.* I admit that the Bengalee figure 8 of the date 24th 
of December 1812, shows it to have been rubbed, but it is quite 
legible. I consider that it is not improbable that it h as been 
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altered, with the connivance of some qne, with a view of defeat- 
ing the appellants^ claim to the ground. By a roobikarree df the 
sudder ameen of this zillah, dated the 12th of June last, it appears 
that the dates of a copy of a document, or the cTates of the docu- 
ment itself, had been tampered with, (with the intent of serving 
some party,) when the transcript was given from the Howrah 
magistrate's records. Further, the copy filed by the respondents 
in this case, exhibits the date of the endorsement of the sale of 
the stampt paper whereon the original was engrossed, and, as far 
as my experience goes, it is most unusual to transcribe such en- 
dorsements ; indeed on taking the evidence of the nyeb mohafiz, ' 
and of a copy writer of this court, who have been employed for 
many years, they depose that such endorsements are not tran- 
scribed. Nor is the copy of the endorsement, on the transcript 
correct, for it contains the word ^ abbreviation for 
before V8 which the original does not ; and this 
difference causes me to discredit the evidence of the magistrate's’ 
omlah (the record keeper and copy jvriter) who swear that the 
copy and original correspond. Under these circumstances, and 
seeing that the document was not ascertained, or even suspected, 
to be a forgery when filed in }he magistrate's cofirt;^ 1 consider 
that the moonsiff had hot sufficient proof before him to pronounce 
it to be so, or to decree .the case in plaintiffs^ favor. Tb arrive at 
such a decision,* in a great measure because the Bengalee figure 
8 appears to be slightly rubbed/ or to have iftidergone an altera- 
tion, and because the plaintiffs, respondents, filed a copy of a deed 
of Side, bearing a diffefent date •of sale of the stamp ojthe original, 
which particular in a copy is a moht unusual and suspicious circum- 
stance^ appears to me fraught with hardship to the appellants. I 
accordingly return the case to be tried on its merits; but it is 
not the intent of this decision that no further proof, regarding the 
forgery, which may be considered necefeary, is to be called for by 
the lower court. 

• The lOi'H December* 1846. 

Present; ROBERT TORRENS, Judge. 

Appeal fivm a decision of Doorgapersaud Roy, Moons^ofDum 
Duma, passed on the 26^4 of June 1826. 

Kaoorce Karregur, (former Defendant,,) Appellant, 
versus 

Tarachund Burdhun, (former Plmntiff,) Respondent. 

For 31 rupees, due on account of money lent on a bond. 

Tlie plmntiff brought this action against Kabil Karregur and 
Soonder Karregur, for the above sum, including interest, on 25 
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rupees lent on a bond on the 15th of Pose 1247^ to be repaid in 
Auglfun 1248;. 9 rupees on account of interest had been received 
by the plaintiff. 

In answer the defendant, styling himself Kaooree Karregur, 
denied that he owed plaintiff any thing. He said that on the 
date of the bohd he was in jail at Baraset. He urges that the 
action originates in plaintiffs^ desire to defeat a just claim of de- 
fendant. The other defendant, Soonder, filed no answer. 

The moonsiff decreed the case, the defendant having failed to 
adduce any proof in support of his answer. 

Kaooree Karregur appeals, making the statement he submitted 
in the lower court ; further urging that it was owing to his vakceFs 
absence at the judge’s court that his answer was not proved, and 
repeating that on the date of the bond he was in the Baraset jail. 

On referring to the records of ^his court it was ascertained by a 
comparison of dates that the absence of the vakeel of defendant, 
appellant, at the judge’s court, did not interfere with the appel- 
lant’s case, and on the 23d ultimo the appellant was desired, in 
three days’ time, to file dociftnents to show that he was in jail on 
the date of the bond. He has failed to do so up to this time. As 
he has done sq^ and not attempted to prove in the lower court that 
his name is'’ Kaooree, instead of K&bil, in which name he gave the 
bond, Ihe-^executioii of which^ and the payment of the money, has 
been proved by plaintiffs, respondent’s, witnesses, I dismiss this 
appeal. 

( The 14th DECiSMBEB 1846. 

Pbesent-: ROBERT “TORRENS, JuncE. 

Appeal from a decision of Mr. J. Weston, Sudder Ameen, passed 
, . 0.2 the ‘tlnd of July 1846. 

Ram Sagiir Koond'oo, (former Plaintiff,) Appellant, 

* versus 

Praunkisten Ghose, Ggluck Chunder Ghose, Rajkisten Ghose, 

and Ruggoonauth’Ghoae, (former Defendants,) Resjfbndents. 

To recover* rup«;( 3 B 464, 14 as. 8 gas. 3 cee., balance of account. 

The plaint^ bright this action to recover mon^ due l^y Saam 
Chand Ghos^ who died on the Ist of Aughun 1252 B. S., (and 
whose heirs and sons are the firat three metitioned respondents,) 
and also by Ruggoonauth Ghose, Ukewise a son and partner of 
Saam Chand Ghose, on account of ^ods bought by those two 
persons frofti the plaintiff, from tlm ^th of Joiste 1245, until the 
24th of Bhadoon 1251. The pkdntiff states that on a comparison 
of accounts at plaintifPs place of business in Wattgunge, it re- 
sulted that 436 Sicca rupees 12 as. 11 gas. 1 cee. were due by 
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Saam Cliand and Ruggoonauth. The plaintiff states •that this 
comparison of accpunts took place in the presence of thos^ two 
persons^ and of other respectable individuals. Since then the two 
individuals above-named have ceased to purchase goods from the 
plaintiff; and on the 1st of Bysack 1252; plaintiff says, 1 Com- 
pan)r^8 Rupee, or 15 annas, was paid by Goluck Chvnder, the de- 
fendant, leaving due Sicca rupees 435, 13 as. 1 1 gas. 1 cee., or 
Company's rupees 464-14-5, as stated above. The comparison of 
accounts took place on the 24th of Bhadoon 1251. 

Ruggoonauth Ghose, in reply, admitted having bought goods 
from the plaintiff along with his partner, his father, Saain. 
Chand Ghose. He stated thaf the plaintiff received rupees 
1309, 3 annas, 10 gundahs, on the accounts being made out, 
up to the end of 1250 B. S., when there remained due only 
32 rupees, 6 annas, 1 1 gundahs, cowree. A correct statement 
of their account was, defendant says, furnished by the gomashtah, 
Saam Chand Sircar, of the plaintiff, which defendant urges will 
corroborate this statement. A memorandum, defendant further" 
states, was sent whenever goods wera required and obtained from 
plaintiff, wherein a note of their despatch wqs made. This memo- 
randum is now in the plaintiff’s hands. 

The other three defendants, tdescribed ai? sons of Saam Chand 
Ghose, deceased, and* brothers of Ruggoonauth, deny thajt they 
had any thing to say to •their father^sp alleged purchasers* and state 
that they inherited no portion of his estate. 

The sudder ameen decreed 32 rupees, 6 Snnas, II gundahs, 

1 cowree, only, according tc^ Ruggoonauth^s answer, iis he was of 
opinion that the witne*sses, who are servants of the ^aintiff, (and 
whom he considered to have bdbn too frequently in the habit of 
deposing in courts of justice,) did not prove the amount claimed 
by plaintiff, to be due ; he remarked that no^signature, by defen- 
dant, to the balance sheet of the account* was apparent. He 
further was of opinion that the case, ''published in page 271 of 
volume II. of Sudder Dewanny Adawlut^s Reports, rendered 
plaintiff’s claim inadmissible merely on the proof 4ie adduced, and 
that the evidence brought forward by Ruggoonauth, the defendant, 
made good the statements contained in his answer. 

In appeal the appellant, plaintiff, urges that he carries on a very 
extensive business, that when transactions, connected therewith, 
take place, he cannot readily get witnesses thereto, besides those 
persons who are his servants, mid who deposed on his behalf in 
the lower court, and this, he submits, will account for those 
persons having often deposed in support of his claims in other 
cases. He urges that his gomashtah Saam ChandT Sircar, as 
defendant alleges, never gave any copy or statement of the 
accounts, and that that person had been discharged from his 
service and never signed the account produced by the defendants, 
respondents, while employed by appellant. 
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When "this appeal was last heard, on the 24th ultimo, the appel- 
lant ^as desired to file his khattas for 1246, 47, 48, 49, 50, (he had 
filed those for *1245 and for 1251 in the sadder ameen^s court,) 
in order, if possible, that the true state of the accounts might be 
ascertained, and whether any acknowledgment was apparent there- 
in of the debt.alleged to be due to appellant. No such acknow- 
ledgment can be gathered from the books which have been put in. 
It appears from them that up to the end of 1250 B. S., the de- 
mand against Riiggoonauth and Saam Chand Ghose amounted to 
sicca rupees 1341, 10 annas, 1 gunda, 1 cowree, of which sicca 
rupees 809, 3 annas, 10 gundas, had been paid up to the 26th of 
Fiigoon 1250 B. S., and sicca ^rupees 532, 6 annas, 11 gundas, 

I cowree were then still due to appellant. From the khatta for 
1261 B. S., filed by appellant, it appears 95 rupees, 10 annas were 
paid by Ruggoonauth, daring ^the period intervening between 
Bysack and Bhadoou of that year, leaving due Sicca rupees (after 
deducting the 15 annas paid by Goluck) 435, 13 annas, 11 gundas, 
*1 cowree, or Company's rupees 464-14-5 as stated in the plaint. 

Referring to the accoui]^ filed by the respondents (alleged 
by them to have been prepared by Saam Chand Sircar 
goinashtah of respondents) it appears that, with the exception 
of two paymlints to* appellant, entered in that account, the 
items .therein, and those apparent in tKe appcllant^s ledgers, 
file’d, correspond. I need ftot advert to the credit for the sum of 
95rupties, 10 annas, g,sthat amount appears in the Appellant’s books 
for 1251, and the respondents^ statement, or account, furnished 
it is said by Siuim» Chand Sircar, dtx^s not extend beyond 1250. 
The two paylpents I refer to are ifoted as having been made o?i 
the 28th of Maug 1^50 aitd.on^he 26th" of Fagoon of the same 
year. The amount paid on the former date appears to have been 
rupees 2(K) cash, wjien a bank note for 50 rupees (credited in 
plaintiff’s* ledgers) was also paid, and 328 rupees, 2 annas, 
8 gundahs, ci«h, were pAid on the last mentioned date, when 
a bank note for 100 rupees (likewise credited in plain tifTs 
appellant’s ledgers) was also paid, making the aggregate of 
the payments, in sulver, 528 rupees, 2 annas, 8 gundahs ; and 
if the payment of 95 rupees in 1251 (admitted by appellant) 
is deducted, ‘the,^ remainder will be Sicca rupees 436, 12 annas, 

II gundahs, cowrie; and 15 annas are stated by the appellant 
to have been paid in 1252, u^hich leaves the balance due as entered 
in the plaint. It appears to me that if the respondents’ payments 
on the above dates can be clearly proved, they must be exonerated 
from plaintiflPs claim, otherwise they must make good its amount. 

To prove the payment as urged by the respondents, they have 
adduced two witnesses by name Seeb Chunder Ghose and Cazee 
Mobaruk Allee. The first named individual says that in Maug, or 
Pagoon, he accidently met the respondent Ruggoonauth on the 
road ; Ruggoonauth asked him to accompany him ; he did so, and 
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saw either the sum of rupees 424, or 428 rupees, paid by*Ruggoo- 
nauth to Saam Sircar, plaintiff^s, aj^pellaiit^s, gomashtah, in plain* 
tiff^s, appellant's, house of business. The gomashtah then 
gave an account (the one filed by respondent). to Ruggoonauth. 
The witness says, what is contrary to the fact, tliat this 
person, Saam Sircar signed the account; further that it was 
only made out with regard to Ruggoonauth’s transactions, which 
is also contrary to fact, for the account filed by respondents 
has reference to both Ruggooiiath’s and Saam Cliand Ghose’s 
business. The witness stated at first that the account delivered to 
Ruggoonauth was altogether written by Saam Sircar, and after- . 
wards contradicted himself, and said only a portion of it was 
written by him. He only speaks *of one payment (instead of two 
as entered in the account) having been made by Ruggoonauth 
Ghose, and said he was then accompanied by one Cazee Mobaruk 
Alice, who also gave evidence *on respondent's part. The last 
mentioned person says he did accompany Ruggoonajiith and the 
before mentioned witness to the shop, or place of business of the’ 
plaintiff, appellant, that he saw the ^um stated by that witness 
paid cither some day in Fagoon, or in Maug, and remarked that 
Saam Sircar gave an account, which he partly then wrote out, to 
Ruggoonauth. The witness oyly speaks one payment having 
been made by Ruggooihauth. Considering the evidence of those 
two persons it appears ,to me they not credibly support the 
allegation of the respondent Ruj^oonaiith that two separate pay- 
ments (in cash) of Sicca rupee^ 2(X), and *of Sicca rupees 328, 
2 annas, 8 gundahs on the 28th of Maug and 26th of Fagoon 
1250, we^e made. ^ | 

In support of the appellants’ ^lainu 4;he witnesses* Bistennauth 
Sircar, Muddoosooden Bagdee, Radanauth Manjee, Bulram Dey, 
and Bulram Nundee, depose to the accounti| having been com- 
pared and made up to the year 1251, in the.presenca of Sjuuii 
C hand Ghose deceased and of Ruggooiiauth Ghoi^e, and to the 
sum of Sicca rupees 436, 12 annas, 11 gundahs, 1 cowree, being 
then ascertained to be due by those persons, of which 15 anntis, 
or 1 Company’s rupee, was paid in Bysack* 1252. These witnesses 
have deposed that the khattas filed by the appellant contain true 
' accounts of the transactions carried on between the appellant and 
the respondent Ruggoonauth with his father Saam Chand Ghose* 
To me it appears that the precedent (which rules that entries in a 
banker^s books unsupported by other proof are not sufficient to 
prove a debt) cited by the sudder ameen, does not bar the com- 
plete investigation and decision of this case. There is corrobora- 
tion of the appellant’s, plaintiff’s, claim to be gathered In respond- 
ent’s Ruggoonauth’s answer, and in the account or statement 
filed by that person, which he says W’as furnished to him by the 
appellant’s gomashtah. All, in my opinion, requisite in this 
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case (every other item of transaction being admitted) to be en- 
quired into^ is whether payments of rupees 200 and 328-2 annas^ 

8 gundahs^ were made on the 28th of Maug^ and 26th of Fagoon 
!250> by Ruggoonautb the respondent. The evidence of the two 
witnesses that person has adduced has altogether failed to show 
that those payments were made. I do not agree in opinion that 
the appellant's witnesses are unworthy of credit because they are 
his servants. He admits they are so ; and urges that be is often 
obliged to have recourse to their testimony, in cases in court, 
arising from his extensive business. It is not, I think, just to re- 
. ject Uieir evidence considering that they have deposed only to 
most probable facts, and that their testimony is met only by the 
unsatisfactory evidence of the respondent's two witnesses. Under 
■ these circumstances, therefore, I am of opinion that the plaintiff is 
entitled to the sum he claims, but as it has not been satisfactorily 
proved that the respondents, b&ides Ruggoonauth, are liable as 
successors and inheritors of their father^s estate, I only decree the 
* case against Ruggoonauth Ghose, and the estate of Saam Chand 
Ghose, his father and partner when the transactions set forth took 
place. 

The hearing in this irase was brought to a conclusion on the 
lOth of thi^ rffonth, asvd its decisipn deferred, until this date, in 
order .to prepare the written judgment. ^ 

« The 14x11 December 1846. * 

Present : ROBERT? TORRENS, JuncB. 

Appeal froni a decision of Roy Chui\der GhosCy Bahadoofy 
Princijml Sadder Am^eUy pqpsed on the 3d of June 1846. 

Thomas Reeves, (former Defendant,) Appellant, . 

♦ versus 

Oojaghur Sing, (fomer PlaintiflF,) Respondent. 

To recover* rupees 1(^7> money due to plain tiif for providing 
divers for defei}dant’$ service. 

This action was instituted on the above grounds, plaintiff alleg- 
ing that the defenidaut had agreed to pay him and one Ram Sum 
(/hohaie rupees 150 per mensem, for furnishing him with 30“ 
“ DoobarroM” divers, aa long as necessary, for service in the 
defendant’s^ockyard at Sulkeah ; which persons, plaintiff states, 
he did provide from the 25th of April 1844, until the ’ 10th of 
December of that year. The plaintiff admits Wing received 180 
rupees, on account of the provision he made of those persons, 
from the 26th of April until the Slst of May 1844, but the remain- 
der,, due from June until the lOth of December 1844, not being 
paid to him, he ban recourse to this action. He states that rupees 
950 is due to him, aiid demands interest thereon, amounting to 
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rupees 77* Plaintiff states that Ram Surn^s name ifteedlcssly 
appears in this business, for really he had nothing to say ti> the 
contract. Nevertheless he sued his brother, Ram Lall, as Ram 
Sum^s heir ; and subsequently, in a supplementary plaint, he sued 
Ram Surn^s widow, on whom notice of this action was served at 
Benares, where she resides. 

In answer the defendant stated that the plaintiff did not make 
the agreement to furnish divers on the 25th but contracted to do 
so on and from the 26th of April 1844, to the effect that he would 
keep 30 divers, day and night, for service in the defendant's dock- 
yard, which defendant states he failed to do, and thus obliged de- . 
fendant to employ many laborers and artisans in the dockyard at 
a great expense. Further the Jiefendant urges that at different 
times he had paid rupees 280 to the plaintiff, for part performance 
of his agreement. Defendant adds that he did complain against 
the plaintiff, in the foujdaree court of Howrah, for absconding 
from his duty, and was about to bring an action in the civil court 
against him, which now the plaintiff, by instituting this suit, has 
cunningly anticipated. Further the defendant urges that it was not 
only plaintiff, but Ram Sum Chobaie; as well, who entered into 
the agreement, and that he cannot solely bring this action, but 
that he ought to have been joined in so doing by that personas 
(who is dead) widow and heir, or have made her a defendant in 
the case. ^ > 

The principal sudder ameen de^creed the case, but for the princi- 
pal of the sum, only, claimed. 

Defendant appeals from this award, and urges that the agree- 
ment entered into between himself and the respondejlit, took place 
on the 26th of April 1844. That it ♦was not acted up to by the 
respondent, whereby a loss of (500 rupees was incurred by appel- 
lant. He remarks that the principal suddei^ ameen objected to 
his witnesses (adduced to prove, among other things, that this loss 
was incurred) because they could ndt specify the dates, and 
amount, on which the losses occurred. . The appellant urges that, 
as the witnesses were not writers in his office, they could not make 
such a specification in their deposition. > Hij, also objects to no 
credit being allowed, by the lower court, for 100 rupees he paid, 
in addition to the 180 rupees respondent admits having received, 
and further he submits that the accounts and papers filed by the 
respondent are fabricated to support this claim, and not supported 
by credible testimony. 

In the lower court the plaintiff, respondent, adduced five wit- 
nesses to prove his claim, and filed khattas^^ showinj^ the trans- 
actions, between himself and the divers he provided for the appel- 
lant's service, from the 25th of April 1844 until the lOth of De- 
cember of the same year. Also an accurate list specifying the 
names of the divers he furnished^ which shows a memorandum of 
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the daily^attendance of those persons at the appellant's doe|i*(yard;' 
The i?espondent also filed a copy of a petition he had in 

the court of the magistrate of. Howrah, on the l^th of jpfeqc^ber 
1844^ praying that the amount due to him by defen^dant, appellmit, 
might be awarded by that authority* 

Referring to the evidence adduced by the, appellant, when defen- 
dant in the lower court, I observe that .Muddoosopden' Sirdar states 
that for one month, the plaintiff acted fully up to bis agreement, 
and furnished the complement of men. After that, the \yitness 
says, the appellant, defendant, was obliged to employ his own men, 

• in addition to some, not the full number, provided by the respon- 
dent. Kala Chand Sirdar states that plmntiff acted completely 
up to the terms in the agreement for 6 weelcs, and after that period 
the defendant, appellant, employed Ibis own men. Govind Mun- 
die. Ram Kulp Tan tee. Ram Hurree, Pailaram, Kamaloodeen, 
Kala Chand Kolea, Ram Chunder Chuckerbuttee, and Ramgopaul 
^Pal, depose to the engagement entered into fey the plaintiff^ re- 
spondent, being only completely fulfilled for a short period, but 
their evidence is dissimilar and contradictory as to the exact time 
up to which the defendant dtd act up to the conditions of the agree- 
ment, by providing the thirty divers. Some say the agreement 
was Only ohseF^'ed forgone month,, some for six weeks, and others 
for two months. The witnesses say that defendant, appellant, was 
obliged to* employ his ownmicii in the tlockyard, along with those, 
a few, whoip plaintiff ^provided. ^The witnesses ciii, none of them, 
specify the dates dt the employment of those men, defendant, 
appellant, was obliged to bring, or«the number of them, or the 
sums paid tl^m, or the dates on which less ^han the full comple- 
ment of divers were^ provided b/ the respondent. Nor does the 
defendant, appellant, either in the lower or this court, specify 
those particulars. He only filed in the principal suddur ameen’s 
court an estimate ,book, a cash book, and two Bengalee ledgers, 
for 1844-45 ; but the datfes of entries of payments to divers em- 
ployed on account of the plaintifiPs, respondent’s, failure to fulfil 
his agreement, were not indicated in the lower court, nor have any 
of the accounts, fil^ b}^appellant, been identified by any of the ten 
witnesses he has had examined, neither can the appellant’s plead- 
er, on being (^uest%)ned, point out a note of any payments made to 
divers emplojlied by appellant, during the period referred to in 
plaintiff’s contract, which appellant has filed, and which, in my 
mind, stipulate^ to provide 30 divers on and from the 26th of April 
1844, and not to commence doing so on the 26th of that month as 
appellant urges. I further have to observe that it appears, from ap- 
pellant’s documents, that the appellant, defendant, did petition the 
magistrate of Howrah, on the 12th of December 1844, stating that 
the divers on yesterday night,”, that is the 1 1th, or it may be the 
lOtb of December, had all been absent, and prayed that they be 
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apjifejhehded and pnmshed. Thi^ statement is altogether 'opposed 
to defendant's, appellant’s, answer in the lower court and to his 
petition of appeal, and corroborates the statement; very nearly, 
contained in the plaint, that the agreement was acted up to until 
the 10th of. December. And it further appears, from the same 
petition, that duly on one previous occasion was loss incurred by 
the neglect of the divers who had been provided by respondent. 
As to the payment of rupees 280, alleged by defendant, appellant, 
to have been nnule to fhe respondent, I cannot find that this alle- 
gation is satisfactorily supported by evidence; for Kala Chand 
Sirdar says that rupees 280 were paid, by defendant, to plaintiff, • 
Ram Kulp Tan tee says only 270 rjipees was the sum he paid, and 
Pailaram Bagdee says 240 was the sum defendant, appellant, paid 
to respondent. The other witnesses of the appellant are silent 
regarding any paym^int, and no Receipt has been filed to support 
the statement that t;he alleged amount had been liquidated. 

As regards the respondents claim, I observe that orr the 13th of. 
December 1844, the plaintiff, respondent, petitioned the magis- 
trate of Howrah, statihg that defendant, appellant, had beaten and 
dismissed him and the divers he provided, oq the 25th of Aughun 
1251, or 9th of December 1844, and prayed to have the money 
(rupees 950) awarded Imn which was due l)^*appelfant on account 
of respondents performance of his agreement described in this 
case. The magistrate, on flic 13th eff December, by an order on 
that petition, reterred the rcspoi^lent to the ci^fil court. In the 
lon er court the respondent filed four books of his own accounts, 
sliowing that he did provide •divers,’^ according* to his contract, 
from the 25th of April until thd 10th of December Jf^|4. Petum- 
ber, Sadoo Khan, Kan^e Oopadhya^^Kuleenu^odeen, and Ooker 
Doss, respondent's witnesses, depose to the accounts filed exhibit- 
ing a true statement of the daily attendance# of the divers, who 
were provided, it appears from these accounts’, in much greater 
strength than was stipulated for. Taking thcreforednto consider- 
ation the proof adduced by the respondent, and the clear admission 
made in the petition presented in the foujdarrefe court by the 
appellant, that the divers absconded only %m the 10th or llth of 
December, I think it just to decree that up to the JHli of December 
1844, inclusive, the respondent be reimbursed, and that rupees 
nine hundred and forty-five be awarded him. I deem it proper 
only to mention up to the 9th of December 1844, for the respon- 
dent stated, by petition to the magistrate of Howrah, that on that 
day the appellant expelled him and his divers from his employ. 
I accordingly, instead of 950 rupees awarded by the pr^cipal sud- 
der aineen, order that the plaintiff, respondent, receive the above 
mentioned sum, so far modifying the decision of the lower court. 
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This case was brought to a final hearing on the 12th instant, 
and its decision deferred until this date to prepare the written 
judgment. 

The 14th Decembek 1846. 

Present: ROBERT TORRENS, Judge. 

Appeal from a decision of Mr, A, Davidson^ Moonsiff of Sulkeah^ 
passed on the 29/4 of June 1846. 

Ram Burmo Roy, (former PlaiatifF,) Appellant, 
versus 

Narain Mundul, (former Defendant,) Respondent. 

For 127 rupees, 9 annas, due on a bond. 

This suit was instituted for the recovery of the above sum, 
Avhieh includes rupees 99, principal, lent by plaintiflF to defendant, 
on a bond dated tlie 26th of Srabun 1250, and interest thereon 
amounting to 28 rupees, 9 annas, 4 pie. The plaintiff states that 
the fixed residence of the 4efendant is at the village of Khulna, 
within the jurisdiction of Hooghly, that the defendant at present 
resides in CaL^tta, bpt that the loan was made at Sulkeah. 

Defendaiit in answer denies thal he borrowed the money. He 
states that on the date of ^e bond be was ill at his house at 
Khulna. He fvwther states that he had a quarrel with one 
Gorachand Roy,-a<^resident of tnat place, who has instigated the 
plaintiff to bring this false iwtioii against him, and that his real 
name is notiNaram Mundul, but Ram Narain Mundu). 

The mooiiSifiT dismissed casre, as he (considered the plaintiff^s 
witnesses did not sktisfacto/ily prove the transaction set fprth in 
the plaint. 

The plaintiff appeals from this^ decision, and submits that Ins 
witnesses did sufficiently make out the justice of his demand; 
and prays that other individuals present when the loan was made, 
though their ng.mes did not appear as witnesses to the bond, may 
be subpoenaed to give evidence. 

The plaintiff, appellant, put in, in the lower court, a khatta 
exhibiting an entry of the loan having been made as he has stated, 
and adduced ^ve witnesses of the execution of the bond, RkS well 
as two otliers to prove that the defendant, respondent, had offered 
to come to a settlement with regard to this demand. I have 
heard the evidence of the witnesses to the bond adduced by 
plaintiff, appellant, and observe that, among them, Ram Chun- 
der Chuckerbuttee states that he saw the bond written out, 
but saw no consideration, or money, pven to the defendant. 
Muthoor Doss, another of plaintiff^s, appellant’s, witnesses, says 
he knows nothing about the transaction whatever: a third wit- 
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ness, Kumal, states that he did put his name to the bond, 
but he had at first declined to do so, because the defendant was 
not present; and he says as the appellant urged -him to let his 
name appear as a witness, he did so, but that he never saw the 
defendant, respondent, all the time he was present. There remains 
only two witnesses who have deposed to the due execution of the 
bond, and to the loan having been paid, but one of those persons, 
Tarachand Bagdee, is a servant of the plaintiff, appellant. The 
defendant, respondent, adduced witnesses to prove the enmity borne 
by Gorachand Roy towards him, and to his having been at his 
house on the date of the bond. The witnesses he has adduced, 
also depose to the respondent's real name being Ram Narain, and 
not Narain Mundul. I cannot therefore, considering the imper- 
fect proof adduced by the appellant, when plaintiff in the lower 
court, now see any necessity to call for further evidence as he 
prays, and 1 dismiss this appeal? 

The 15th December 1846. 

Present: ROBERT TOyRRENS, Judge. 

Appeal from a decision of Mr. A. Davidson^ Moonsiff of Sulkeahy 
ptassed on the of June 1846.^ 

Koodhee Dossee, (former Plainti^,) Appellant, 

, • versusm ^ • 

Baboo ]^anjee, (former Pefendant,)^I^espondent. 

To recover the amount of an instalment bond, for 31 rupees, 7 
annas, given <)n account of arrears oT^rent. \ 

This debt consisted^of rupedfe 25, for which an inscalment bond 
was given, and interest* thereon \inohhting to 6 rupees, 7 annas. 
The plaintiff stated that the kistbundee, or 'instalment bond, was 
given on account of rent due up to the 2JL»t of Falgoon 1249, 
(the date of the bond,) by the defendant.^ This arrear thdh amount- 
ed to 36 rupees, 7 annas, 17 gundahs, for 4 kottahs of land, in 
Sulkeah, situated on plaiiitiff^s lakeraj* property. Of this sum 
10 rupees were paid on the date of the kistbundfie, and 1 rupee, 
7 annas, 17 gundahs were remitted, the llbnd^ being given for the 
remainder. None of the payments, as stipulated, have been made, 
and therefore plaintiff has recourse to the civil court lo enforce her 
claim. 

In answer the defendant alleged that he never gave any instal- 
ment bond, as set forth. If he had done so such a document 
would bear his signature in full in the Nagree character, instead of 
only the Nagree letter iFf which is on the bond and alleged to be 
defendant’s mark. The defendant denies being the ryot of the 
plaintiff, but says that he pays rent direct to the zameendars of 
pergunnah Pykan, and that the plaintiff now has no lakeraj posses- 
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Hioui inasmuch as what she had was long since resumed by 
those zameendars. 

The moonsiff dismissed the case. He Wfis of opinion that the 
evidence adduced did not support the claim. He considered it to 
have been proved that the defendant was in the habit of signing 
his name in fulh in the Nagree character (instead of merely affixing 
a mark,) which’ he did in the moonsiflf^s presence for the moonslff^s 
satisfaction; and the moonsiff remarked that the cubooleut, or 
agreement, on which the allegation of this defendant being plain- 
tiff^s ryot was founded, had not been clearly proved when filed in 
.a summary suit for rent tried in the collector's court. 

In appeal the plaintiff urges that the bond was proved by her 
witnesses to have been given the respondent. Slie refers to 
other decuinents, filed with this case, to show that the defendant, 
respondent, was only in the habit, up to the date of the bond, of 
affixing his mark to. deeds and p/hpers, and refers to admissions 
made, some time since, in the inoonsiff^s and in the coUectoi*^s 
courts, that respondent had been in the habit of l)aying rent for 
the land, on account of arreys whereof being due this kistbundcc 
was taken from the respondent. 

The; appellant addudfeehfive witnesses in the lower court to prove 
that the defeiitidiit, rQspondent,^ did give the kistbundcc, which, 
on being sliown them, they identified, d observe also that in 
thei case. No. 560, of this ginyonsiff^s oourt, the present appellant 
was plaintiff versus this respondent, and a cuboolcut filed therein, 
and given by the latter to the ^appellant, only bears the respon- 
dent’s mark; aiid,^on referring to tin; decision passed in that case, 
I observe thit the respondent adigittcd tha terms written in that 
cubooleut. r urther I remai'k that in a case decided on the 29th 
of April 1845, wherein a cfaim for rent under Regulation V. of 
1812, was brought by this appellant versm this respondent and 
others, it ivas ascert^ned that the ^’espondent did hold land from 
the plaintiff, appellant, as«ct forth in the plaint herein filed ; and 
it is clearly stated in the decision passed under the above Regula- 
tion, that this rf ot was resident on appellant’s land. Besides, 1 
liave to remark that^in ^)pcal the appellant has filed a copy of a 
decision, passed by the moonsiff of Sulkeah on the 2 1st of 
February 1840, wherein Rammohun Janna was plaintiff, and ap- 
pellant was defendant, and from that it plainly appears that the 
present responlk;nt gave evidence on appellant’s behalf in that case, 
and deposed that he was unable to write. The moonsiff formed 
his opinion that the respondent could write his name in Nagree 
from a copy of a vakalutnamah filed in the case, No. 560, (which 
1 have befdVc referred to,) and also because the vakalutnamah given 
in this case when before him, as well as the former one, bear the 
respondent’s signature, and because the respondent wrote his 
name in the mooiisiff’s presence. One Kailaram Ghose is adduced 
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to prove that' the respondent did liold only land from tfie zameen- 
dars of Pykaii^ but he cannot^ though he says he is those zjameen- 
dars^ goinashtah, state how much land, or at what rent, the re- 
spondent holds, or since when he has held tjhe land. Another wit- 
ness, Buxoo janiadar, who is those zameendars^ servant, says the 
respondent does hold his land from them, instead of from the 
appellant ; but admits that Zaliin Sing, appellants husband, had 
owned the ground, within which respondents’ tenure is situated, 
until the zameendars took it from him. It is to be remarked that 
both these witnesses arc the zameendars’ servants, wlio are greatly 
interested in defeating the appellant’s demand, and who are desir- 
ous of obtaining the respondent’s rent, instead of allowing him to 
pay it to the appellant as a ryot on the appellant’s lakeraj pro- 
perty. It is an easy matter for any party to learn a few letters 
citlier of Bengalee or Nagree, {pid write them down with a view of 
disproving a claim, such as the appellant mhkes ; but as her wit^ 
nesses have clearly proved that the instalment bond 'was given as 
set forth in her plaint, as it has been made apparent that the re- 
spondent, for a long time, has held hind from the appellant, which 
occasioned her to receive the kistbundee for the arrears due on 
account of that tenure, and as the prooAtdducedJjy the defendant, 
respondent, in support of the- i^tements •contained iti his answer 
is very imperfect, and furnished by servants of thj initarested 
zameendars, I jlecree rtiis*appeal. • * 


The 15Tif DecSIrbeb 1846. i 

Present ; JtOBERJT TpIlllEN^,,.JuTltbE; 

Appeal from a decision of Mr. J. Weston^ Siidder Moonsiffy passed 
^ on the \Oth of July 1^4£i 

Isser Chunder Ghose, (former Ejpfciid^t,)' Appfllant, 
versus 

Ruiimallee Doss Podar, (former Plaintiff,) Respondent. 

To recover 13 rupees, 1 anna, 10 gundlis balance of account. 

The above sum was claimed on account of fireivood sold to 
defendant. The plaintiff had been in the habit of* supplying the 
defendant up to the end of 1250, and on the 21st of Bysack 1251, 
it was ascertained that 21 rupees, 1 anna, 10 gundas were due 
to the plaintiff. On the 20th of Maug 1252, 8 rupees, the plaintiff 
states, were paid, and the remainder, 13 rupees, 1 anna, 10 gundas, 
not being defrayed, notwithstanding the plaintiff’s repeated appli- 
cations to the defendant for it, he is obliged to institute this action. 
The plaintiff states that all payments and deliveries of wood, are 
noted in his accounts, which exhibit no payment after the last 
mentioned date. 
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Defendant says, in answer, that plaintiflPs statements are all 
correctj except that he^ defendant, did, on the 25th of Maug 1252, 

r iy rupees 11 to the plaintiff : and there is now due only 2 rupees, 
anna, 10 gundas.* pjpfendant admits that no entiy was made of 
this payment in the plaintiff^s books, but produces an account of 
his own wherein it is apparent* He further urges that the plain- 
tiff bears enmity towards him on account of a woman of loose 
character, who is plaintifTs mistress, and whom defendant has 
caused to be sent away from his neighbourhood. On this account 
he has brought forward this false demand. 

■ The moonsiff decreed the suit for the entire sum claimed, for 
the plaintiff proved the debt by hi^ books of account, and by the 
evidence of three witnesses. It appeared to him, though two 
witnesses were brought forward by the defendant to support his 
statement, the account produced ip corroboration of it was pre- 
pared for this occasidh. 

In appeal defendant sets forth the same statements as those 
contained in his answer in the lower court, and submits that he 
made no alterations in his account books with a view of defeating 
this claim. Appellant ur^es that his two witnesses did proVe his 
plea of having p^d 1 1 rupees, and prays that others, on his list of 
witnesses filed. in the lo^r court^and whom he did not there cause 
to may be subpoenaed. ^ 

Referring to the evidence ‘in«^this case trhkh the plaintiff adduced, 
I observe it is pro^%d that the sun^ claimed by plaintiff was due to 
him after the accounts of both parties were closed ; and except 
the sum of 11 (rupees alleged*By the defendant to have been paid, 
all paymei\ts jjAve regularly been entered in respondent's accounts, 
which have been filed. The*eviddnce of defendant’s, appellant’s, 
witnesses docs not pro\y.that any enmity exists between the* par- 
ties. And under thj^e circumstances I see no reason to direct 
the attendalice of father witnesses of defendant, appellant (whom 
he might havet brought forward in the moonsiff’s court,) or to 
interfere with^he decision passed below, and dismiss this appeal. 

The ?6th December 1846. 

Present: ROBERT TORRENS, Judge. 

Appeal from a decisis of Tarachand Dey, Moonsiff of Manicktullah^ 
k passed on the 9th July 1846. 

Dooknee Beebee, (mother of Sheik Nusseeroodeen, a Defendant,) 
Busseeroodeen, and Baichnee Beebee, (former Defendants,) 

^ Appellants, 

versus 

Sheik Jakur, father and guardian of the minor Musst. Nusseemoo- 
nissa, alias Pootee, (former Plaintiffs,) Respondents. 

To recover the value of ornaments and effects, amounting to 
rupees 129, 4 annas. 



ZtLLAH TWENTY-FOUR PERGUNNAHS. 


167 


The plaintiff stated that he is father and guardian of^the minor 
female^ who had espoused the defendant, Sheik Nusseeroodeen, She 
obtained from that person various ornaments with her settlement 
and also from her father, the plaintiff, as well as furniture and 
domestic utensils. She was taken to reside at Nusseeroodeen's 
house, and there subjected to much illtreatment J)y that person, 
(who is a drunkard, plaintiff states,) and his family. Nusseeroodcen 
married another wife. Nusseemoonissa^s parents accordingly inter- 
fered, and brought her back to their house. As none of her orna- 
ments, even those bn her person, or any of her property, was sent 
with her, the plaintiff, on behalf of his daughter, has recourse to 
this action. He sues Nusseeroodcen, Dooknee Beebee, Nusseer- 
oodcen^s mother, and the brother and sister of that person, by 
name Busseeroodeen and Baichnee Beebee, who had been parties 
to the maltreatment inflicted on plaintiff^s daughter, and to the 
detention of her property. * > 

No answer was filed by defendants. They failed to attend-ijl 
the lower court. 

The moonsiff decreed the case for, the sum claimed, as he con- 
sideftd that the plaintiff satisfactorily proved his statements. 

In appeal appellants urge that notice, ^s* prescribed by lei*w, was 
not served, or attempted to be^s^|*ved, on them, 'ihey submit that 
the claim was brouglft against them because Nussbe’roodfjen had 
complained, in the foyidaree court,j,against plaintiff, fOl: assaulting 
him, when seeWlng to get back his wife from plain tiff^s house, and 
had a fine imposed on the plaintiff. Appellaflts further urge that, 
when plaiiitifTs daughter was sent- ^\ack to hej, fatbj* r^s, the orna- 
ments belonging to l:er were also sent. She had no furniture or 
domestic utensils given her at all. J^usseerocyleen filed^a petition, 
aftei; the other defendants preferred thei^rfpeal, saying that he is 
now a prisoner in the criminal jail of the having 

been convicted of theft, on a^ false charge btowght against him at 
the respondent's instigation, and therefore he cbul<J not join in the 
appeal. . . * 

Referring to the evidence taken to prove the issue of the notice, 
and of the proclamation being put up at tlie defendants^ appellants’ 
residence, I observe that three witnesses have signed an acknow- 
ledgment that they had been duly issued and put up.- Ope witness, 
Jakur Chowkeedar, was not examined at all on the subject. The 
other two did depose to the issue and publication of the proclama- 
tion ; they say, however, that th«^ cannot state the name of the 
person who wrote the acknowledgment of those notices being 
taken out, and it appears not improbable that the writer was a 
stranger and sent by the respondent to write out false Acknowledg- 
ments. I further remark that the witnesses to the acknowledg- 
ments are inhabitants of a different village to that in which the 
defendants, appellants, reside, and I am of opinion that if either 
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the notice/ or the proclamation had been issued, or' published, 
according to law, the witnesses thereof would have been inhabitants 
of the appellants, defendants, own village. I do wot thwefore con- 
sider that the notice and the proclamation are satisfact^’ily proved 
to have been issued "iand put up, and I remand the case for the 
moqnsiif to try^ain. 

• The 17 th December 1846 . < 

Present: ROBERT TORRENS, Jcjdge. 

% 

Appeal from a decmon of Baboo Gungagovind Soothy Moomiff of 
Pautterghottah, passed on the 28^ of July 1^6. 

Moonshee Muneeroodeen^ (original* Plaintiff,) after liis death, Emam 
Allee, Abdool Summiid, and Towiissil Allee, (former Plaintiffs,) 

Appellants, 

, * versus 

* , g 

SfhSk Etayutoolla, Tusleeloonissa Beebee, (widow and heir of Nis- 
surallee, Defendant, deceased,) Ataoolhuk, and others, (former 
Defendanfs,) Respondents. 

Fon^'upee^SS, lliinnj^p, 11 gundahs, 1 cowrie. 

This action wd8'broi]|fljt, the pj*.irjtiff^ alleging that the defend- 
ants^ QQ. the 1*4 th of Srabun 1251, had cut And approjjfiated trees 
growing on The banks of a called d^oc^ee Pooker, at Oothur- 
hauth, pergunnah Anwurpoor. T^e trees, the plaiiltiffs state, grew 
on their share, consirftHig of 2 annas, which they had purchased, of 
that village, (pi thg Hth ofc4)hyte J 243, from Jumeeut Oonissa 
Beebee ; and they filed a kubala «f. that date in support of this 
Statement, Vlfich wqs registered hy the pergunnah kazee, and at- 
tested by twenty-two ^ijnesses. The plaintiffs pray for the;value 
of the property thus^cSken, and that their right to the 2 annas 
share described, in ymaue of their pijrchase, may be enciuired into, 
and adjudged to,ih/m. • 

Only two *01^6 defendapts filed answers to the plaint. Nis- 
surallee state(l niat he had purchased the ground whereon the trees 
grew, from Etayutoolla, the defendant, on the 25th of Assar 1250, 
and that plaintiffs have no right whatever to it. The defendant, 
Ataoolhuk,^ stated that ,the land and trees truly belonged to the 
plaintiffs in virtue of their purchase, and, he further stated, that 
the other deimaants did cut down, and appropriate, the trees refer- 
red to in the plaint* As defevd#mt :Ptates that this was done by 
his order, he admits himself to be liable for 6 rupees of the claim. 

The moonsiff dismissed the case, as he was of opinion that the 
kubala filed 1)y the plaintiffs was a forgery, inasmuch as one of the 
witnesses to it, among three whom the plaintiffs brought forward 
in the lower court, was proved to have been a prisoner confined 
in the criminal jail of Baraset on the date of the kubala. This per- 
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son, Hissamoodeen Mundul, was charged witTi, ^nd 
victcd of cattle stealing. The moonsilf heard the evidence of thV 
kazee of the pergunnah, who had registered *the deed of sale, or 
kubala, filed by plaintiffs, and who produced the register book con- 
taining a copy of it. The moonsiff remarked that the names of 
eighteen witnesses in the copy made in the kazee^s register, are 
identical with thos<N)f the same number, whose names are written 
on the original, but that the number of witnesses whose names are 
on the latter is increased, by five over those enumerated on the 
copy in the kazee^s register book. 

As uiKv'^r these circumstances the claim appeared to the momi- 
siff to be founded on a gross forgery, he dismissed it, having re- 
ported tlie case to this court, and the plaintiffs were ordered to, 
find security (which they did) to appear, when called on, to an- 
swer to the charge of filing a forged deed in the inoonsiff’s court. 

An appeal is now preferreu* by the plaintiffs, and, pending its 
decision, the prosecution of the charge for forgory remain^uV in 
abeyance. The appellants submit that Hissamoodeen Muudul, 
though confined in jail at Baraset. at the time the deed was 
executed, and which he truly did a|iest, was only a prisoner in 
the hajui tuzveez on a ^charge V)f c^^ttle ‘stealing / He; was not 
convicted until after, on * tlie 19th of Cnytp 3. S. ; and on 

the date of the bond, Jlissamoucfeen.had gohe to visii i.l: 'l-mghter, 
who was tRlni seriously ill in conseciueiice of the bite of a snake. 
Thus, and as tfie jail is c^ose to liissainoodeen^s house, he had 
opportunity of becoming a witm^s to the deed. 

An answer to the petition of appeal was. filed by the widow 
Tusleeloonissfi, of Nis^urallee, who deipised while the case was 
pending' in the lower court." 1 deeni it jun necessary to go now 
through the statements mkde in that persoif^irafnswer. * 

Referring to the kubala or deed of saL^ ifilied by , the plaintiffs, 
which is described m the plaint, I obser\|e it bears the names 
of twentj^wo persons as wit*i»essgs to ^urc^s^ by the appel- 
lants’ feUicr, of the ground they cl^^ r ;n w^hiehitHb. trees alleged 
to have been cut down mid^ppropfiated grew.'^ Sr^m jTumeeut 
Oonissa. That deed r§gister«^ on tne 15tfi of Gbyte 1243 
B. S., by the pergunnah kazee, ^ho g4v?i hiftr eviddnee regarding 
the registry.* In the regisfef bpok^df t^hat officer, however, the 
names of eigl^ftfcen* witnesses^.onfy appeSf, The na^es of five 
persons, HisSti^dQl^etf, Hidiyet Alice. Tosudduk Hossein, Rus- 
saloodeen, and^ Assudoojujnma, arc added ^document filed in 
the moonsiff^s court. Ui thv ^igiiCeth Whose n^mes appear as 
witnesses qn the original, 2 ^ ^Iso bn the ^fe^^tered copy, only 
one was produced by. th^ appelknts* ifi the lopvet uoijrt. That 
person’s naipe.is IstUkeem^ and though h^deptosed to, the execu- 
tion of the deed, and the#purchas4 as alleged, 1^ tlie appellant's 
father having UiRcii place, 1‘^anppt cKclif his| testimony when I 













The 5th November 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 80 of 10th July 1846. 

Appeal from decision of Baboo Obhoy Coomar Dutt^ Bloonsiff of 
Burisauly dated Wth June 1846. 

Goopal Kishen Dass, Appellant, (Defendant,) 
versus 

Sheikh Bhashye and Sheikh Abkar, Respondents, (Plaintiffs.) 

These respondents as plaintiffs sued to quash a summary decree 
for arrears of rent, which the appellant had acquired against them 
for the year 1250 at the annual jumma of rupees 21-3, and the 
moonsiff by whom the regular suit was tried, finding the claim 
preferred by Gopal Kishen Dass not to be substantiated, reversed 
the summary decree. * 

For reasons corresponding with those adduced by the moonsiff, 
I must dismiss the appeal. Both in the lower court and in 
appeal, Gopal Kishen Dass has abstained from giving any account 
of the connexion said to have existed between himself and the 
respondents. He rests his claim simply upon a tahood or engage- 
ment alleged to have been entered into by the respondents ; but 
this is Hot proved ; and otherwise, no proof is given to shew the 
nature and condition of the respondents^ tenancy. Ordinarily, 
when the amount of a ryot^s rent becomes a question for 
litigation, the extent of the land upon which the assessment is 
proposed to be levied, is set forth; but in the present case, 
appellant justifies his appeal by asserting that ryots for reasons 
best known to themselves rent lands at arbitrary rates. 

The moonsiff ordered the land to be measured which respondents 
were supposed to have occupied. The report of the measurernent 
was filed on the 28th May ; and it was expressly stated in the 
report, that the land so measured and which amounted to 
gundahs 14-2-2, had been pointed out by the parties concerned. 
No objection to the measurement was made by appellant to the 
moonsiff; and though in appeal it is asserted that one field had 
been omitted, I cannot entertain now this objection. Taking then 
the land to be gundahs 14-2-2, and applying even the rate of rent 
with which appellant says such land is chargeable, (though this 
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appears by the evidence of some witnesses to be double the actual 
rate^) the amount of the rent should not exceed nine rupees. 

I look upon appellant's case therefore as altogether untenable, 
and I affirm the moonsiff^s decision. 


The 5th November 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 83 of 16th July 1846. 

Appeal from decision of Baboo Obhoy Coomar Dutt^ Moonsiff of 
Burisauly dated 16/A June 1846. 

Hureekishen Dass, Appellant, (Plaintiff,) 
versus 

Goureenath Chokerbutee and another. Respondents, (Defendants.) 

Goureenath Chokerbutee, respondent, professing to be pro- 
prietor of one-third of howalah Gourniunee Debia, distrained the 
property of Hureekishen for arrears of rent which he alleged to be 
due; and his title to distrain having been recognised by the 
collector in a summary suit raised by Hureekishen under Regu- 
lation V. of 1812,^ the latter instituted this action to bring the 
matter to a formal trial. 

Goureenath admits that the howalah to which the land occupied 
by appellant is attached, was bought in the name of his step- 
mother Gour money Debia, but he asserts that it was the bona fide 
property of his father Brijkishore, and that, on the death of his 
father, he and the two sons of Gourmoney acquired each 
one-third. 

Hureekishen Dass on the contrary declares the howalah to have 
been purchased by Goureemoiiey personally ; that he received a 
puttah from her for his land: and that to her alone he has paid 
and is bound to pay his rent. 

The moonsiff, relying upon what appears to me to be altogether 
unexceptionable evidence, found not only that Hureekishen had 
entered int(%an engagement with Goureenath to pay the rent 
claimed, but also that the other tenants of the same howalah paid 
their rents to Goureenath, in the same proportion, and he dis- 
missed the suit. 

In appeal Hureekishen re-asserts the fact of his deriving his land 
from Gourmoney, and denies generally the claim of Goureenath : 
but he leaves altogether untouched the special proofs taken in 
favor of the possession of the latter. I therefore dismiss the 
appeal. 
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The 17th November 1846. 

Present; A. SCONCE, Officiating Judge. 

No. 11 of 4th March 1846. 

Appeal from the decision of Mulovee Mahamed Kuleem^ Principal 
Sudder Ameen^ dated Ath July 1846. 

Kurooiia Moy and others. Appellants, (Plaintiffs,) 
versus 

The Deputy Collector of Bullooah and others, Respondents, 
(Defendants.) 

Appellants as plaintiffs having sued to recover possession of 
two droons and five kanees of land, alleged by them to belong to 
their permanently settled estate, named talook Kanoo Ram Dass, 
which the deputy collector of Bullooah had seized on account of 
Government on the strength of a resumption decree passed on the 
23rd December 1830, the principal sudder ameen held their claim 
to be good with respect to droons 1-10-6; but rejected their title 
to the remainder 3 kanees, 10 gundahs and 3 cowrees, which on 
measurement the disputed land was found to consist of. It is 
against this part of the principal sudder ameen^s decree that the 
appeal is preferred. 

Upon the resumption decree of 23rd December 1830, the deputy 
collector has justified his resistance to the suit. By that decree 
droons 55-0-12-2 were ‘resumed, as determined by nn ameen Pran- 
kishen Rae, who had been deputed to survey the land. This 
ameen reported the 55 droons to form one chur : and the remain- 
ing portion, 12 gundahs and 2 cowrees, to be situated in a westerly 
direction and across the great rivfer Megna. The ameen drew up 
a sketch map, copy of which is filed with the proceedings : in this 
the speck of land (named chur Doannee) measuring 12 gundahs 
and 2 cowrees is shewn on one side, adjoining what is called chur 
Byragea; and opposite to this is traced the chur Dacaitea Doannee, 
estimated to comprise 65 droons, and lying on the other side of the 
Megna. 

The merits of this suit turn on the rights acquired by Govern- 
ment in the resumption of the twelve and a half gundahs. Appel- 
lants assert that the land of which the deputy collector has dis- 
possessed them is altogether distinct from the resumption ; and 
formed portion of their estate, and was recognized as such, at the 
very time the ameen^s survey was made upon which the resumption 
rested. The deputy collector on the other hand maintains that 
the land in dispute is new land ; not exactly the 12^ gundahs ; but 
an accretion thrown up in lieu of that ; and he points to a remark 
made by the ameen to the effect that a new chur was rising. 
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From an inspection of the ameen’s map^ it appeared to me that 
if the sketch of the country therein given could be reconciled with 
present appearances^ the question at issue would be most easily 
solved. Sf)me way south of the 12^ gundahs proposed for resump- 
tion^ lay a tract of land marked as Hasun Alee.^^ It was rfo 
marked by the ameen. It was not measured by the ameen. It 
was not proposed for resumption, and was not resumed. Appel- 
lants say that this tract Hasun Alee’^ constitutes part of their 
estate, talook Kanoo Ram Dass, and that the respondent has taken 
possession of it to make up for the resumption of 12^ gundahs 
which the river has carried off. Clearly then if the talook Hasun 
Alee” of the map and the land in dispute should be found to be 
one and the same, the plea of the respondent would be quite un- 
tenable. 

The map appeared to be better drawn than usual ; and there 
were various land marks put down in it, such as water-courses, 
tanks, and trees, which seemed calculated to facilitate the compari- 
son which I had in view. The proceedings of the principal sudder 
ameen were not dear upon this point, and I deputed an ameen to 
hold a special enquiry into the subject. The report of the ameen 
gives me no alternative but to decree the appeal. Clearly, the 
deputy collector has set up a claim to the old unresumed land 

Hasun Alee.^^ The whole resumed 12^ gundahs has been wash- 
ed away ; and much besides ; portion even of the tract Hassun 
Alee” has gone into the river. Aad though it may not be said 
this loss strengthens the title of appellants to retain what is left to 
them, it shews forth more prominently the weakness of the adverse 
claim. 

I do not find that the principal sudder ameen had any grounds 
for disallowing the 3 kanees, lU gundahs, 3 cowrees, which led to 
this appeal. His selection of this land appears to have been al- 
together accidental. Indeed the deputy collector, in answering the 
appeal, does not attempt to defend the retention of this fraction of 
what was sued for, but, expressing himself dissatisfied with the 
judgment of the principal sudder ameen, requests me to express 
my opinion upon the merits of the whole case. The appeal is ac- 
cordingly d%reed; the whole land as measured droons 1-13-16-3, 
will be restored to appellants with wasilat as determined. Neces- 
sarily the costs of the suit must be charged to Government. 
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Tub 20rH November 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 101 of 24th September 1845. 

Appeal from the decision of Baboo Obhoya Koomar Dutt^ Moonsiff 
of Burisaul^ dated bth September 1845. 

Ram Kanhey Chatterjea and Pran Kishen, Appellants, 
(Defendants,) 

versus 

Mohesh Chunder Chowdree and others. Respondents, 
(Plaintiffs.) 

Plaintiffs in this case sued to recover one-third of an estate 
named talook Juggornath Chukker, which they alleged the defen- 
dant Ram Kanhey had forcibly possessed himself of in 1238. 
Their great grandfather Rambudder had four sons ; and by the 
two eldest of these sons, Jadoo Ram and Mudoo Soodun, they 
asserted, the estate was originally created. They were aware, they 
said, that Ram Kanhey founded his pretension to hold a share of 
the talook upon a kobalah granted by Kebul Ram descended from 
the fourth son of Ram Budder ; but they denied altogether Kebul 
Ram’s right to sell what, failing his ancestor’s rights, could never 
have descended to him ; and they claim to be restored to the posi- 
tion from which they were forcibly expelled by Ram Kanhey in 
Aghun 1 238. It is this forcible expulsion which constitutes the 
nature and the date of the cause of their action. 

Defendants on the other hand maintained that from the year 
1232, in the month of Jeit of which year the one-third share of 
the talook was sold to Ram Kanhey, possession of his purchase 
was acquired by him ; that he afterwards associated with himself 
his brother Pran Kishen ; and further that the sons of Ram Bud- 
der had all an equal interest in the talook Juggernath Chukker, 
and that the family of the third son, Ram Churun Chowdree, be- 
coming extinct, the descendants of the three other sons were 
entitled to one- third each. 

The lower court having decided in favor of plaintiffs, an appeal 
is preferred to me on the general merits of the case. 

The moonsiff has I think mistaken the real point at issue, and so 
has overlooked the obligation which the institution of this suit 
imposed upon plaintiffs (respondents) to make out a title for 
themselves, by proof corresponding with the facts averred. Plain- 
tiffs asserted that the defendant. Ram Kanhey, usurped the right 
which they sued to recover in A^hun 1238 ; and that up to that 
date they in succession to their father were in the enjoyment of 
this right. The moonsiff seems to have looked upori the position 
of the respective parties at that period as secondary to the main 
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issue, which he took to be the hereditary title of Kebul jRam in 
connexion with the party in whose favor the talook was originally 
constituted. But it was more to the purpose to enquire what 
rights were the plaintiffs in possession of, at the date of Ram 
Kanhey’s alleged aggression. Plaintiffs themselves chose to assert, 
and to abide by the assertion, that their rights were entire to 1238: 
and this I think was the foremost fact to be determined, rather 
than the form which the proprietory title to the talook took, fifty 
or forty or any indefinite number of years before. However appa- 
rently valid may be an ancestor's rights at one period, it does not 
by any means follow that a descendant after the lapse of forty 
years is exactly in the same position. Meantime much may have 
been alienated in various shapes ; and claims, which in the beginning 
of the period were dormant, may have been afterwards conceded 
by the party who, but for the sanction of his own acts, might 
seem justified in resisting them. 

I find then that plaintiffs, notwithstanding the opportunities they 
had of substantiating their assertions, both before the moonsiff and 
before two ameens who on successive occasions were deputed to 
hold a local enquiry, have failed to adduce any thing like legal proof 
of the circumstance of the dispossession, or of their own (or their 
father^s) possession previous to the date assigned by them for that 
act. Evidence of the possession of land should consist of facts 
indicative of the personal knowledge of a witness. Witnesses can- 
not be permitted to take the place of a judge, and state their infer- 
ences respecting the points before them. In the present case it 
has been the object of plaintiffs to shew that for five years preceding 
the dispossession complained of, that is from 1232 to 1237 inclu- 
sive, the talook was farmed on behalf of Fuzl Alee ; but how much 
rent during that time was paid, or to whom it was paid, or that the 
alleged farmer collected the rents of the under tenants of the 
talook, there is no evidence offered. And thougJi Fuzl Alee him- 
self was examined, excepting the bare fact that the talook had been 
some time or other farmed to him, he professed himself unable to 
give any information on the subject. 

And so respecting the period immediately preceding these five 
years, plaintiffs have equally failed. They have filed a few Cuboo- 
leeuts given in different years by different ryots ; but to prove that 
the possession of, and the rights vested in, the talook proceeded and 
were recognized in the mode assumed in the plaint of this suit, 
these documents are altogether insufficient. 

Plaintiffs it therefore appears to me have raised no case calcula- 
ted to throw suspicion upon the title of defendants, these appellants ; 
and besides it happens that thq|rdefendants have adduced docu- 
ments which, as the proceedings stand, are inconsistent with the 
pleas of plaintiffs. R^m Kanhey has filed the collector's receipts 
for the revenue of the talook paid by him from 1233 to 1237, the 
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very years, it is to be observed, during which plaintiffs professed 
that defendants had no entry. Plaintiffs say the dispossession 
occurred in 1238, but these receipts must be taken to corroborate 
the plea of defendants that Ram Kanhey^s purchase of one-third of 
the talook took immediate effect with the sanction of those inter- 
ested. 

The moonsiff^s decree is accordingly reversed, all costs being 
chargeable to respondents. 

The 26th November 1846. 

Present: A. SCONCE, Officiating Judge. 

No. 10 of 26th February 1846. 

Appeal from the decision of Moluvee Mahommed Kaleem^ Principal 
Sudder Ameen^ dated 2Sth January 1846. 

Huro Soonderee, widow of Gobind Chunder, Bishomonee, and 

Bhugbuttee, Appellants, (Defendants,) 
versus 

Pran Narain, Respondent, (Plaintiff.) 

This suit was instituted for the recovery of money lent, besides 
interest, the claim being founded on a bond for rupees 3000, 
bearing date 27th Magh 1250, and granted in the name of Gobind 
Chunder, his brother's wife Bishomonee, and his sister Bhugbuttee 
Choudrain : and the principal sudder ameen, considering the loan 
and the bond to be proved, decreed the case in favor of plaintiff, 
this respondent. 

In appeal, as in the lower court, appellants deny the whole 
transaction : they deny the loan and they disavow the bond and 
the registry by which its authenticity is attempted to be affirme^d : 
they assert that Bhugbuttee was at her own home, two days^ 
journey off, at the very time she is said to have put her name to 
the bond in Gobind Chunder^s house in Assooa; and they seek to 
throw discredit on the claim by shewing that only twenty-three 
days before the alleged date of this loan, the respondent was con- 
strained to file a suit against Gobind Chunder and Bishomonee for 
the recovery of the sum of rupees 588 loaned by him to them 
sometime previous. 

I do not know that I ever saw a case in which indirect and 
inferential evidence prevails so strongly over what is direct and 
positive. Plaintiff has adduced a cloud of witnesses. Plaintiff lives 
some distance from the house of Gobind Chunder : and it is said 
he sent the money, on the morning of the day in which the loan 
was made, to the latter, in charge of his gomashtah Shibchunder 
Soom, who was attended by a nutiber of people. Shibchunder 
was in one boat, and it is said Gobind Chunder accompanied them 
in another. The day was spent at Gobind Chunder^s house, there 
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the bond was written, as well as a duplicate and a mooktarnaiiiali 
to carry out the registry. The three defendants are sworn to have 
been present, the money is sworn to have been paid, and the deed 
duly exchanged. And it is farther stated on the part of the 
plaintiff (respondent,) that Oobind Chunder had endeavoured to 
procure a loan of rupees 6000, undertaking to deliver over certain 
landed property in farm to Pran Narain, and that, pending the 
ascertainment of the assets of this property, Pran Narain agreed 
to lend rupees 3000. 

Now let me turn to appellant's (defendant's) justification. I find 
that on the 4th Magh 1250, Pran Narain filed his plaint against 
Gobind Chunder and Bishomonee, for the recovery of a loan of 
rupees 588 besides interest. It was not till the 29th Magh that 
the usual notice was served on the defendants. In the plaint, 
Pran Narain stated that defendants had put him off from time to 
time, and that he had no hope of recovering his money but by a 
suit. Yet the same plaintiff, twenty-three days after the date of 
that action, professes to have granted a new loan of rupees 3000. 
At that time the action had only commenced : the defendants had 
not even received formal notice of its institution : and plaintiff, if 
we are to believe the facts averred by him in the present suit, in- 
curred the risk attending the advance of a second loan without 
taking any security for the adjustment of the older debt. It hap- 
pened that four months after the institution of the old suit, it was 
decreed exparte, but nevertheless at the time the loan of 3000 ru- 
pees is said to have been contracted, the chances of the action had 
still to run > and I cannot look upon it as a natural or credible act, 
that plaintiff would, under the circumstances described, lend anew 
rupees 3000 to parties whom he himself represented as wilfully 
withholding an older and much smaller debt. 

In the same plaint of 4th Magh 1250, plaintiff added that he had 
claims against the same defendants founded upon other bonds. 
This, I think, makes the case worse. Not a bond, but bonds are 
spoken of. And it is to be inferred that while these imputed debts 
also were unliquidated, plaintiff made a further advance to parties 
who had practically repudiated their obligations. Of these older 
debts we jaear nothing more, but I am about to give judgment 
upon a|k claim preferred by the same plaintiff against Gobind 
Chunder for a still more recent loan than that which forms the 
subject of this appeal. 

There is another matter which invests the present claim with 
much suspicion, and which I think shews that the case has been 
fabricated by plaintiff. The bond for rupees 3000 was registered 
on the 19th Phalgoon, that is, 22 days after the date of the loan by 
Bhogwunt Ghose, who held a mooktamama for that purpose from 
the alleged debtors. This Bhogwunt Ghose has been examined as 
a witness. 
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He was not present when the loan was contracted: and he 
knew nothing of it or of the authority given to him to act as the 
agent of Gobind Chunder and the others, till some eighteen days 
after ; when, accidently meetii^ Gobind Chunder in a river, at a 
time they were travelling in different directions, Gobind Chunder 
told him that he and the two females had borrowed rupees 3000, 
and had drawn up a mooktarnama authorizing him to register the 
bond. The only reason Bhogwunt Ghose assigned for his services 
being employed on the occasion was his acquaintance with the 
parties, who were people of some standing and respectability. 

Respondents attempts to strengthen his claim by shewing that 
Gobind Chunder while the action was pending expressed his rea- 
diness to enter into a compromise, but to the circumstances such 
as they are represented 1 attach no weight ; and though, with the 
view of accounting for appellant's necessities in undertaking the 
loan, he files copy of a petition presented by Gobind Chunder to 
the civil court on the 28th Magh tendering rupees 1000, in part 
payment of an execution against him for rupees 1846, not to say 
that the rupees 1000 so paid may have been procured from many 
other sources than that represented by respondent, I think the 
extent to which Gobind Chunder was involved to other cre- 
ditors is presumptive evidence against the transaction sued out in 
this instance. 

* With these views I must reverse the decree of the lower court 
and dismiss the suit. All costs will be charged to respondent. 

The 26th November 1846. 

Present : A. SCONCE, Officiating Judge. 

No. 8 of 21st January 1846. 

Appeal against the decision of Baboo Gobind Chunder ^ Moonsiff of 
Kowkhalee^ dated 2S^rd December 1845. 

Huro Soonderee, widow of Gobind Chunder Dutt, Appellant, 
(Defendant,) 

versus 

Pran Narain Dass, Respondent, (Plaintiff.) 

The respondent, Pran Narain, having sued to recover money 
lent with interest upon a bond for rupees 100, bearing date 16th 
Bhadoon 1251, the moonsiff, believing the case to be established, 
passed a decree accordingly. 

Appellant (defendant) denied the transaction ; he appeals there- 
fore ugainst the moonsiff^s judgment, and he insists that certain 
acts of respondent himself are altogether inconsistent with the 
truth of the claim. 
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One Kuroona Moy having instituted a suit against Gobind 
Chunder and others^ for certain land alleged to have been sold to 
her, Pran Narain appeared as an objector, charging the alleged 
purchase as fictitious and calculated to prejudice the claim he had 
against Gobind Chunder, his sister, and sister-in-law, for rupees- 
4000, more or less, due to him. In this petition which was dated 
1st Assar 1251, Pran Narain spoke of the decree he had acquired 
against Gobind Chunder for about rupees 800 ; of a loan for rupees 
3000 granted to Gobind Chunder and the two females ; and of a 
further loan for rupees 100 granted to Gobind Chunder himself. 
Now appellant argues, and I think with great justice, that while 
the relation between himself and Pran Narain was such as is 
described in this petition, it is highly improbable Pran Narain, two 
months and a half after it was presented, would increase his own 
risks by lending more money to a man who was not only already 
deeply indebted to him, but by his own shewing had attempted to 
evade the payment of his debts by alienating his property. 

Again appellant shews that while in this petition of 1st Assar 
1251, Pran Narain spoke of a loan for rupees 100 granted by him- 
self previous to that date to Gobind Chunder, he in the juwabool 
juwab filed by him in the suit founded on the bond for rupees 
3000, which I have this day disposed of, rehearsed the loan trans- 
actions that had occurred between himself and Gobind Chunder ; 
and therein, though he spoke of a loan of rupees 100 granted by^ 
his son to Gobind Chunder, he plainly stated that he himself had 
given only one loan for rupees 100 — now this juwabool juwab was 
dated 21st Jeit 1252: and clearly, if the loan here referred to, be 
the same as that noticed in the petition of 1st Assar 1251, the 
bond of IGthBhadoon 1251, upon wJiich this suit proceeds, cannot 
be considered genuine. 

1 have already had to pronounce an opinion adverse to a corre- 
sponding claim preferred by Pran Narain. It is certainly remark- 
able that in both instances his suits should break down from acts 
originating with himself ; but with the views I entertain, I must 
decree against him. The moonsiff^s decision is accordingly 
reversed, and all costs will be charged to respondent. 
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The 13th November 1846. 

Present: The Honorable ROBERT FORBES, Judge. 
No. 1 of 1846. 

Appeal from a decision of Syud Tufuzzul Hossein^ Acting Sudder 
Ameen of Gyahy dated the 30/A March 1846. 

Musst. Fazila, Appellant, (one of the Defendants,) 
versus 

Horil Sahoo, Respondent, (Plaintiff.) 

The respondeat as plaintiff on the 16th May 1843 sued the 
appellant and Syud Nubboo, husband of Musst. Mukdoomun and 
guardian of Anayut Hossein, son, and Durgahee, daughter, and 
heirs of the said Musst. Mukdoomun, to recover the sum of ru- 
pees 373-3-11, principal and interest, on bond executed by the 
appellant and the deceased Musst. Mukdoomun, the bond bearing 
date the 6th Ramzan 1238 Hijeree or 23d May 1240 F. S., and, 
on the 19th March 1844, the suit was dismissed by the late sud- 
der ameen, Mohamud Ibrahim Khan, who considered that the 
plaintiff^s claim was not established. As, however, it appeared on 
appeal that the sudder ameen, though recording the above judg- 
ment and his disbelief of the testimony given by the witnesses of 
the plaintiff, had neglected to summon and take the evidence of 
other material witnesses, the case was on that account remanded 
to his court for re-trial by an order of the additional judge dated the 
22d November 1844. 

The lieirs of Musst. Mukdoomun did not reply, and the answer 
of the appellant Musst. Fazila was a denial in toto of the execution 
of the bond either by herself or Musst. Mukdoomun, the latter of 
whom she stated always resided at Patna and never came to Behar 
where the bond was alleged to have been executed ; and she urged 
that had she herself been under the necessity of borrowing money, 
there was no reason why Musst. Mukdoomun should have been 
a party to the transaction : she likewise pleaded that the bond 
was neither registered nor did it bear the seal of the pergunnah 
cazee. 

On the 30th March last Syud Tufuzzul Hossein, officiating sud- 
der ameen, recording his opinion of the fact of the execution both 
by Musst. Mukdoomun and the appellant of the bond being fully 
and satisfactorily established by the witnesses on the part of the 
plaintiff, while the bond also bore the seals of their respective hus- 
bands, decreed the cause in favor of the plaintiff, from which deci- 
sion Musst. Fazila has alone appealed. 
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Judgment. 

Nothing whatever has been urged in appeal to justify inter- 
ference with the decision of the lower court. I therefore uphold 
that decision^ and dismiss the appeal, with costs, payable by the 
appellant. 

The 13th November 1846. 

Present : The Honorable ROBERT FORBES, Judge. 

No. 125 of 1845. 

Appeal from a decision of Syud Alice Ashniff^ Moonsiff of BehaVy 
dated the 25th June 1845. 

Meeta Mahtoon, Appellant, (Plaintiff,) 
versus 

Sheodyal Mahtoon, Respondent, (Defendant.) 

Objector, Ituttunchund Sahoo^ 

This case and the two which follow. Nos. 12G and 127 of 1845^ 
all relate to the same cause of action, and are accordingly brought 
on for hearing together. 

The appellant as plaintiff and as partly malik or proprietor, and 
partly thikadar or lessee of mouzah Koosuhur, (included in mouzah 
Bishunrampoor Bind,) from the mocurrcrcedar or perpetual lessee 
Ross Beharee, sued on the 24th December 1844, to recover from 
the defendant, or respondent, as kashtkar or cultivator, the rent of 
2 beegahs, 4 cottahs of land, under ci\ltivation and said to be 
situated in the above mouzah Koosuhur, on account of the years 
1250 and 1251 F. S., the other two suits which follow having been 
instituted on the same date by the same party as plaintiff, and 
with the same object against other cultivators who are the 
defendants in those suits. 

In this case action is laid at Company's rupees 12-11-3, 

In all the three suits the defendants admit their having the land 
specified by plaintiff to cultivate for him, but they plead differently 
in regard to the quantity of grain due by them respectively, their 
tenure being bhowlee or by payment in kind ; while the objector 
Ruttunclmnd Sahoo urges that the land, for rent of which he states 
these suits to be collusively brought between the parties, belongs 
to a nigar or sort of watercourse which irrigates land of his, and, 
denying that the land in question is part of the cultivated land of 
mouzah Koosuhur or any other kiteh or parcel where plaintiff 
represents it to be, concludes by stating that possession has been 
given to him in a suit under Act. IV. 1840, for reversal of which 
judgment his opponents in that case, Mussumuts Je(?wun and 
Bechun, have filed a regular suit still pending. 
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On the 25th June 1845, the moonsiff dismissed all the three suits, 
adjudging the real question to be whether the land in dispute was 
really plaiutiff^s land under cultivation by the defendants, as set 
forth in the plaint, or occupied by the nigar or watercourse, as 
maintained by the objector ; and he recorded his opinion that the 
suits had been got up between the parties with a view to establish 
the plaintiffs proprietary right, instead of bringing a regular suit, 
which procedure involved loss to Government in respect of stampt 
paper ; to obtain the reversal of which judgment appeals have been 
preferred in all the three cases. 

Judgment. 

The water-course to which the objector Ruttunchund Sahoo 
alludes is the same as that referred to in the original suits Nos. 15 
and 94 of 1844, and in which Mussumats Jeewun and Bechtin were 
plaintift’s and Ruttunchund Sahoo himself the defendant, and which 
suits were decided in this court in July last ; and though the 
objector stated in his petition of objection that the plaintiff in this 
case had opposed his obtaining possession under Act IV. 1840, 
yet no regular suit had been brought by any one in any court to 
contest the former’s proprietary right to the land, for the revenue 
of which this and the other two suits are instituted, while in the 
original suits above stated the claim of Ruttunchund Sahoo has 
been disproved. 

The sale point for adjudication, therefore, is whether the respon- 
dents are hona fide cultivators of the land in question for the plain- 
tiff, and if so whether they have or have not discharged the rent 
due from them respectively. It has above been sliewn that they 
have all admitted having the land to cultivate from the appellant, 
and the record shews that, though they named witnesses in the 
moonsiff’ s' court to make good their claim, they failed in depositing 
the peon’s subsistence money with a view to cause the witnesses’s 
attendance. In reversal, therefore, of the moonsiff’s decision, 
I decree for the appellant in all three suits, with costs payable in 
each by the respective respondents. 

The 13th November 1846. 

Present : The Honorable ROBERT FORBES, .Judge. 
No. 126 of 1845. 

Appeal from a decision of Syud Ally Ashruff^ Moonsiff of Behar^ 
dated the 25th June 1845. 

Meeta Mahtoon, Appellant, (Plaintiff,) 
versus 

Gcrdharee Mahtoon, Respondent, (Defendant.) 

Objector^ Ruttunchund Sahoo. 
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Claim, Company's rupees 23-13-10, per rent of 4 beegahs, 2 
cottahs of land* 

Judgment. 

With reference to the grounds of decision recorded in the suit 
preceding (No. 125 of 1845,) I reverse the decision of the moonsiff, 
and decree for the appellant, with costs, payable by the respondent. 

The 13th November 1846. 

Present: The Honorable ROBERT FORBES, Judge. 
No. 127 of 1845. 

Appeal from a decision of Syud Alice Ashruff^ Moonsiff of Behar, 
dated 25th June 1845. 

Meeta Mahtoon, Appellant, (Plaintiff,) 
versus 

Hemraj Mahtoon, Respondent, (Defendant.) 

Objector^ Ruttunehund Sahoo. 

Claim, Company's rupees 12-13-5, for rent of 4 beegahs, 14 
cottahs of land. 

Judgment. 

With reference to the grotinds of decision recorded in the suit 
No. 125 of 1845, I reverse the decision of the moonsiff, and de- 
cree for the appellant, with costs, payable by the respondent. 
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The 7th November 1846. 

Present : J. W. TEMPLER, Officiating Additional Judge. 
No. 14 of 1846. 

Appeal from Principal Sudder Ameen. 

Ray Nund Lai, (Defendant,) Appellant, 
versus 

Shah Kuramut Hussein, (Plaintiff,) Respondent. 

To reverse an order of court touching payment of interest, — the 
suit laid at Coinpany^s rupees 1,090-9-1. 

Plaintiff states that in the execution of a decree Ray Nund Lai 
versus Kuramut Hussein and others, he, the plaintiff, deposited in 
court the sum of rupees 1,454-9, on the 23d of June 1838. Ray 
Nund Lai received the amount and applied to the court for inter- 
est on the above, which was rejectea by the principal sudder 
ameen, but allowed in appeal by the additional judge (Mr. Quin- 
tin.) Plaintiff having deposited the sum due immediately on its de- 
mand cannot be compelled to pay interest. He sues therefore to 
obtain the reversal of the order passed by the additional judge. 
Defendant replies that by Construction No. 1129 no regular suit 
can be instituted for the reversal of any order, which may be pass- 
ed in the execution of a decree, on account of wasilat or inter- 
est, and consequently plaintiff^s action is not cognizable by the 
court, — plaintiff only deposited a part of the amount due on the 
decree, and the Sudder Court in Calcutta decided that he was an- 
swerable in common with the other defendants for the whole, — de- 
fendant could not draw the sum deposited in court as the case was 
under investigation. 

The principal sudder ameen, Khajeh Hedaet Ulee Khan, on the 
18th March 1846, decided that no interest was due for the time 
the plaintiff deposited the amount in the treasury, that it was de- 
fendants own fault that he did not receive the cash. In his opinion 
Construction No. 1129 did not apply to the case under review. 
Accordingly the principal sudder ameen decreed in favor of plain- 
tiff. 

Defendant appeals on the grounds urged in his reply before the 
lower court. 

It appears from the proceedings that the defendant, Ray Nund 
Lai, obtained a decree against the plaintiff and others to the ex- 
tent of 5,482 rupees and petitioned for the sale of the defendant’s 
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property to realize the same. Kuramut Hussein paid into court 
the sum of 1,454 rupees, 9 annas only on the 23d of June 1838, and 
petitioned that the property of the other defendants might be sold 
to realize the balance and his own released. 

Several attempts were made to realize this balance from the 
other defendants, but owing to various objections urged by the par- 
ties themselves and by others, in which Kuramaut Hussein join- 
ed, mo assets were forthcoming, and after five years^ litigation 
Ray Nund Lai obtained an order from the Sudder Court in Cal- 
cutta on the 24th November 1840, declaring the plaintiff, Kura- 
mut Hussein, answerable with the rest of the defendants for the 
balance still due. The amount was eventually made good by 
Kuramut Hussein, and he applied to the additional judge for de- 
duction of interest on the sum originally deposited by him in court, 
which was overruled. Not satisfied with this, Kuramut Hussein 
commences a fresh action to endeavor to obtain a reversal of the 
order awarding interest. 

The verdict clearly must be for the defendant, appellant, firstly, 
because this suit is not cognizable by the court under Construc- 
tion No. 1129 ; secondly, if it were so, the payment of interest on 
the deposit was just and proper for it was owing to the plaintiff^s 
own needless litigation that payment could not be made from the 
treasury. 

The decree of the principal sudder ameen is reversed, and the 
original suit dismissed, all costs payable by the plaintiff, respondent. 

The 10th November 1846. 

Present: J. W. TEMPLER, Officiating Additional Judge. 

No. 11 of 1846. 

Appeal from Principal Sudder Ameen. 

Debeepooree, (Defendant,) Appellant, 
verms 

Mt. Chooney Baee, (Plaintiff,) Respondent. 

To recoverthe amount, principal and interest, due on an advance 
— the suiMaid at Compands rupees 1,600. 

Plaintiff states that Goshyn Nursingpooree, the chela ofMohunt 
Shewdealpooree, took a ticca on the security of Mohunt Shew- 
dealpooree of mouza Kusar Kuleanpoor, pergunnah Sumae, from 
Horil Singh, the malik and moqunireedar of the estate, at an an- 
nual jumma of rupees 3,201, for seven years, viz. for 1233 to 1239 
F. In 1234 F. Goshyn Nursingpooree executed a deed of partner- 
ship in favor of the minor daughter of plaintiff, Moost. Koonja, re- 
ceiving from the plmntiff the sum of 1,000 rupees in advance* 
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Not obtaining possession plaintiff instituted a suit in 1235 F. 
against Nursingpooree and Shewdealpooree the security, and ob- 
tained a decree under the deed of partnership. The advance of 
rupees 1,000 being still due plaintiff sues to recover it with interest 
from the defendants Debeepooree, the heir of Muhunt Nursing- 
pooree, and Shewdealpooree, and from the defendants Munohurdas 
and Buhadoor Singh, the conditional purchaser of mouza Gungatara, 
the village pledged for payment on plaintiflf^s deed. 

Debeepooree, defendant, replies, first, that the suit is not cog- 
nisable under the statute of limitations ; secondly, that he is not 
the heir of Mohunts Nursingpooree and Shewdealpooree; thirdly, 
that the village of Gungatara never belonged to Nursingpooree, 
but the real name of the land is Kitahtara and is the property of 
defendant, derived by him from Munshapooree, by inheritance. 

Munohurdas, defendant, sides with the above defendant, and 
pleads that he is conditional purchaser of Kitahtara from Debee- 
pooree. 

The principal sudder ameen, Hedaet Alee Khan, on the 16th 
February 1846, recorded his opinion that the plaintiff ^s deed 
of partnership covering the advance, has already been declared 
valid in a prior suit ; that although upwards of 12 years have 
elapsed from the date of the deed in 1234 F., yet on account 
of the dispute between the parties the date for payment of 
the advance must be taken to commence from the year 1239 
F., which brings it within the limits fixed by the regulations ; that 
Debeepooree, the defendant, is satisfactorily proved to be the heir 
of Mohunts Shewdealpooree and Nursingpooree, both by the evi- 
dancc of witnesses and by his own admission in the pleadings. 
He accordingly passed a decree awarding payment of the advance 
with interest to be made by defendant, Debeepooree, the heir of 
Mohunts Shewdealpooree and Nursingpooree, and in default the 
amount to be realized from the sale of mouza Gungatara named 
in the deed. 

Defendant, Debeepooree, appeals on the grounds stated in his 
defence. 

The only point to be considered is, whether this suit has been 
barred by the lapse of upwards of 12 years, for the validity of the 
plaintiff^s deed, the receipt of the advance, and the liability of the 
defendant, Debeepooree, for the amount still due, admit of no dis- 
pute. The deed states that the advance received was payable at 
the end of the year 1239 F. Plaintiff filed her suit to recover the 
amount on the 14th Bhadon 1261 F., being sixteen days within 
the limits fixed by law for the cognizance of the claim. The decree 
of the principal sudder ameen is accordingly correct and is aflirmed. 

Appeal dismissed with costs. 
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The 24th November 1846. 

Present: J. W.TEMPLER, Officiating Additional Judge. 
No. 129 of 1846. 

Appeal from Moonsiff. 

Sumoondur Paodey, (Defendant,) Appellant, 
versm 

Bedoiiun Sahoo, (Plaintiff,) Respondent. 

To recover the amount, principal and interest, due on a bond, — 
the suit laid at Company's rupees 34-5-3. 

Plaintiff states that the defendant, Sumoondur Pandey, together 
with Durshun Pandey, Oodit Pandey, Bhurosee Pandey, Ram- 
churn Pandey, and Sujun Pandey, borrowed on bond the sum of 
rupees 148-3-6, on the 7th Bhadoon 1249, stipulating to repay the 
amount with interest in Asarh 1250. Durshun Pandey and others, 
with the exception of Sumoondur Pandey, repaid their shares of 
the debt. Sumoondur Pandey refusing to liquidate his balance, 
plaintiff sues to recover it. The defendant denies that he execut- 
ed the bond or borrowed any money from plaintiff. The moonsiff of 
Juhanabad, Tufuzzool Hosein, on the 23d June 1846, decided that 
the claim of the plaintiflF was satisfactorily proved by the produc- 
tion of the bon^ and the evidence of respectable witnesses, he 
accordingly decreed in favor of the plaintiff. Defendant appeals, but 
urges nothing in addition to his former reply worthy of consider- 
ation. 

The decision of the moonsiff is quite satisfactory and must be 
upheld. 

The appeal is dismissed with costs. 

The 25th November 1846. 

Present: J. W.TEMPLER, Officiating Additional Judge. 
No. 134 of 1846. 

Appeal from Moonsiff. 

Jeetoo Pandey, (Defendant,) Appellant, 

^ versus 

Gunput Singh, (Plaintiff,) Respondent. 

To recover the rent of a house, — the suit laid at Company's 
rupees 115. 

Plaintiff states that the defendant, on the 14th Bhadon 1251 
agreed to rent his (plaintiff’s) house as a residence for pilgrims, 
for a period of fifteen days. The rent to be 1 15 rupees. Defendant 
received possession of the key of the dwelling, but, not paying the 
stipulated rent, plaintiff sues to recover it. 
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The defendant denies having rented the house as stated by 
plaintiff. Had he done so the written agreement (surkhut) would 
be forthcoming. There is no house in the whole town of Gya 
that rents at such an exorbitant rate. The suit is brought for- 
ward from enmity, plaintiffs relative having preferred a charge in 
the criminal court against defendant’s brother, which was dismissed 
by the magistrate. 

The additional moonsiff of Gya, Kasim Ulee, on the 18th of 
June 1846, considering the evidence produced sufficient to establish 
plaintiff’s claim, although no written agreement had been drawn 
out, decreed in favor of the plaintiff. 

Defendant appeals on the grounds stated in his reply before the 
lower court. 

The plaintiff, respondent, can produce no written agreement 
(surkhut) to substanstiate his claim, nor does it appear that the 
defendant ever held possession of the house. All that can be 
gathered from the evidence is, that the defendant at one time 
seemed inclined to rent the house and afterwards altered his 
mind. The real cause of this suit being instituted is involved in 
obscurity. To give validity to any agreement for rent I consider 
the execution of the surkhut to be indispensable, without it no 
action for rent can be admitted in the court. On these grounds, 
the moonsiff’s decision is reversed. 

The appeal is decreed and the original suit dismissed. Parties 
to pay their own costs. 


The 28th November 1846. 

Present: J. W. TEMPLER, Officiating Additional. Judge. 

No. 6 of 1846. 

Appeal from Principal Sudder Ameen. 

Shewarue, (Plaintiff,) Appellant, 
versm 

Jobraj Singh, Munbodh Singh, Mohun Singh, Akbal Ulee, 
purchaser of a third share, and Government, (Defendants,) 
Respondents. 

For possession of 8 annas share in mouza Bazeedeh, with wasilat 
from 1240 to 1250 Fusly, and to reverse the sale by the collector 
of the third share of the above eight annas share. The suit laid at 
Company's rupees 1,294. 
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Musst. Hem Kooner, 
wife. 


+ 


Deelchund Rae, 
died in 1206 F. 


Balgobind, 
died in 1207 F. 


m 


Shewa Rae, 
Plaintiff. 


Plaintiff states that his grandfather^ Deelchund Rae^ purchased 
from Government, at a public sale in A. D. 1798, the entire village 
of Bazeedeh, and kept possession till his death. In the year 1206 
he died, leaving a son, Balgobind, and a widow, Moost. Hem 
Kooner. Balgobind died in 1207 Fusly. Moost. Hem. Kooner was in 
possession of the estate till the year 1219 Fusly, when she made 
the whole of if over by deed of gift, which was duly registered, to 
her grandson, Shewa Rae, the present plaintiff. In the year A. D. 
1826, when plaintiff applied to the collector to have his name entered 
in the registry as proprietor of the estate, the defendants, Munbodh 
Singh and others, presented a petition setting forth that Moost. 
Hem Kooner had admitted Munear Singh to a half share of the 
property, and that Futuh Singh, son of Munear Singh, had sold it 
to them, consequently they were entitled to be registered as eight 
annas sharer. This plea was overruled, and plaintiff^s name duly 
inserted in the register, after sundry delays in the year A. D. 1832. 
In the year 1240 Fusly, plaintiff was dispossessed by defendants 
of the above share, and now sues to recover with wasilat. Plaintiff 
filed a supplementary plaint to include the Government and Akbal 
Ulee asderendants, a third share in the eight annas share having 
been sold by the collector to realize a balance due from Mohun 
Singh, defendant, as security of Bishoonath Singh, the moostajir 
of mouza Korah, a khas mehal, which share was purchased by 
Akbal Ulee. 

The defendants, Munbodh Singh and Jobraj Singh, reply, that 
the suit is not cognizable under the regulations, more than twelve 
years having closed since they held possession. Moost. Hem 
Kooner having admitted Munear Singh to a half share in the estate, 
receiving the value in cash in 1207 F., this share Futuh Singh, son 


Daughter. 
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of Munear Singh, sold to defendants Munbodh Singh^ Jobraj Singh, 
and Mohun Singh, their relative, in the year 1225 F., since which 
period possession has remained with defendants. The collector 
would not admit of defendants^ name being inserted in the regis- 
try, because the deed of sale stated that two of the sellers, Phool 
Singh and Sham Singh, brother of Futuh Singh, were minors. 

Government plead that Mohun Singh, defendant, pledged his 
third share to the collector as security for Bishoonath Singh, the 
inoostajir of mouza Korah. Prior to the sale for the recovery of 
balances due notice was given, yet plaintiff preferred no claim, 
which he would have done had he any right to the land in dispute. 

Akbal Ulee, defendant, states, that he purclfllsed the third share 
of Mohun Singh, at public sale in 1251 F., and under any cir- 
cumstances cannot be answerable for wasilat prior to that date. 
He sides with the rest of the defendants. 

Mohun Singh, defendant, filed no reply. Duriao Singh and 
others preferred a claim to a 2 annas, 13 dams share of the land form- 
ing part of Jobraj Singh and others^ share, they having become pur- 
chasers to that extent at the sale under the decree of court in the 
suit Munbodh Singh versus Jobraj and others. 

The principal sudder ameen, Hedaet Ulee Khan, on the 19th 
January 1846 decided that the partnership of the defendant in the 
estate from 1225 Fusly was proved, making a period of more than 12 
years from the institution of the suit; that the deed of gift does not 
specify the entire village being given to plaintiff ; that in a suit for 
debt against the present plaintiff in the moonsiff’s court brought by 
one Dewar Singh, the pfaintiff designated himself iri the bond as 
inalik of half the village of Bazeedeh, clearly shewing that he is not 
entitled to.the whole estate. On these grounds he dismissed the 
suit. 

Plaintiff appeals, amongst other matters urging, that the princi- 
pal sudder ameen never called for the deed of partnership ; had any 
existed it would have been made over to the defendants, Munbodh 
and Jobraj, when they purchased the supposed share from Futuh 
Singh ; plaintiflf^s possession till 1833 A. D. is proved by the fouj- 
daree roobukaree of the 16th April 1833. He received no notice 
of Mohun Singh’s security, and consequently could not object to it. 
The bond debt case in which plaintiff is designated as half sharer, 
was a trick on the part of Munbodh Singh and others. Plaintiff 
never admitted the claim. 

In my opinion the defendants have not a shadow of title to the 
land under investigation. Moost. Hem Kooner, the widow, succeed- 
ing to the estate on the death of her husband, Deelchund Rae, the 
original proprietor, and of her son, Balgobind, had no right (suppos- 
ing her to have done so) to alienate any portion of the property 
without the consent of the heirs. She however made over the 
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whote of the estate during her life time by deed of gift duly re- 
gistered to her grandson and legal heir, Shewa Rae, the plaintiff in 
this suit. His name appears as sole proprietor in the collector's 
registry, and so far from having been out of possession for upwards 
of twelve years, as stated by the principal sudder ameen, the 
documents filed shew that the parties were constantly at war with 
each other in the foujdaree court touching possession of this eight 
annas share, and the last record found of the dispute was in the 
year A. D. 1833, when the parties were referred by the criminal 
court to the civil court to settle their claims. The deed of part- 
nership, if it ever existed, has not been produced — a document 
essential for establishing the defendants’ right. The sale made 
by Futuh Singh to Munbodh Singh, Jobraj Singh, and Mohun 
Singh, is clearly invalid, he having no power to sell property of 
which he was not the legal owner. 

The suit before the moonsiff brought by one Dureeao Singh 
against Sftewa Rai for debt under a bond, in which it is made to 
appear that Shewa Rai calls himself half owner of mouzah Bazeedeh, 
is, I consider, of no weight, for the plaintiff denies the claim in toto^ 
and such a designation is at variance with the claim which the 
plaintiff has invariably asserted that he is the sole owner of the 
estate. Fabrication of bonds when parties are at variance, are of 
constant occurrence in these districts. 

The collector had no right to sell the third share given as secu- 
rity by Mohun Singh, for the land it appears was not Mohun Singh’s 
to pledge, but is the property of the plaintiff, the legal heir of the 
original proprietor, Deelchund Rae. Tlie decision of the principal 
sudder ameen is reversed, and a decree given in favor of plaintiff 
for the eight annas share in mouza Bazeedeh claimed by him, with 
wasilat at the rate of 61 rupees per annum, with interest from the 
years 1240 to 1250 F., inclusive, payable by the defendants, Mun- 
bodh Singh, Jobraj Singh, and Mohun Singh, from the year 1251 
F. One-third of the wasilat at the above rate to be paid by Akbal 
Alee, the purchaser of Mohun Singh’s share, the remaining two- 
thirds payable by the defendants, Jobraj Singh and Munbodh Singh. 
Costs of suit payable by the three defendants, Jobraj Singh, Mun- 
bodh l|^in^, and Mohun Singh. 
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The 3rd November 1846. 

Present: F. CARDEW, Judge. 

Case No. 105 of 1846. 

Regular Appeal from a decision of the Moonsiff of Kundera^ Mirza 
Ushkuree Fikrut, dated 3rd March 1846. 

Neelkaiith Bliuttacharj, (Defendant,) Appellant, 
versus 

Sreenath Hajura, (Plaintiff,) Respondent. 

This suit was instituted, on the 10th June 1845, to recover the 
sum of rupees 15-9-6, the value of grain forcibly taken. 

The plaintiff states that he was in possession of inouzah 
Rugonathpoor, under a farming lease granted by the proprietors 
Mungla Dibya and others ; that in the month of Poos 1251, he 
distrained the crops of the defeudant Sham Ghose, a ryot of that 
inouzah, for an arrear of rent, and placed the produce, consisting 
of 1 kahun 8 puiis of paddy, in charge of Radhakisto Mundul and 
Bageerut Chokeedar, defendants, and he was about to apply for its 
sale, under Regulation V. 1812, when the ryot came forward and 
acknowledging the arrears, amounting with interest to rupees 
14-2, executed a deed bearing date the 11th Poos 1251, whereby 
he made over to plaintiff .the whole of the distrained .paddy at its 
estimated quantity of 98 sulees 6 cottahsy exclusive of the straw, 
in payment pf the debt ; that plaintiff was about to thresh out 
the paddy, when the defendant Neelkaiith Bhuttacharj and others 
carried it off by force under date the 17th Poos 1251, and that 
plaintiff therefore sued for its value, rupees 15-2 plus 7 annas 
6 ])ies as dhrat^ at the rate of half an anna the rupee. 

The defendant Neelkaiith Bhuttacharj in answer denied the 
claim. He stated that Sham Ghose having owed him 30 sulees of 
paddy directed his mother, on the 18th Poos 1251, to pay him the 
amount, and she accordingly threshed and weighed out to him 
(defendant) on that date, by the hands of Prusottim Kyal, in the 
presence of Bageerut Chokeedar and others (all of whom have 
been made defendants) 26 sulees 15 seers of paddy, which was 
conveyed to his (defendant's) house ; that the plaintiff, who had 
always borne enmity towards him, forwarded a written information 
on the following day to the police darogah of Keogong, charging 
him with having stolen the paddy from Sham Ghose, but the 
magistrate on the circumstance being reported to him dismissed 
the charge ; that the plmntiff upon this instituted a suit, No. 13 
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of 1845, against him (defendant) which was struck off on default 
to recover the value of the paddy, and in reply to the answer 
denied having filed the said information at the thana ; but defend- 
ant holds copies of the information, the darogah^s report, and the 
magistrate's order to prove that plaintiff did inform against him, 
and the fact of his having done so was evidence that the alleged 
attachment and purchase of the paddy were false ; that it was 
contrary to the custom of the country to purchase grain at its 
estimated quantity as stated in the plaint; and that plaintiff 
does not explain what he means by dhraty and under what regula- 
tion or custom he demands it. 

The defendants Sham Ghose, Radhakisto Mundul, and Bageerut 
Chokeedar, filed an answer in support of the plaint. 

The moonsiff recorded in his decision that the plaintiff’s claim 
was proved by the evidence of vsdtnesses :igainst the defendant 
Neelkantli Bhuttacharj ; that the plea advanced by the latter that 
he (Neelkanth Bhuttacharj) had received the paddy in payment of 
a debt was a mere ruse, for the copy of the written information 
forwarded by plaintiff to the police darogah shows that it related 
to other paddy, which was carried off on the 18th Poos, whereas 
this suit is for paddy, which defendant took away on the 17th 
Poos ; the two transactions he held to be distinct, and he therefore 
decreed the principal sum of rupees 15-2 against the defendant 
Neelkanth Bhuttacharj, with costs of suit. 

The plaintiff (respondent,) in answer to the reasons for appeal, 
acknowledges that he forwarded the written information to the 
thana reporting the theft of paddy on the 18th Poos, and main- 
tains, in conformity with the notion entertained by the moonsiff, 
that the grain was carried off by appellant on the l/th Poos as 
well ; but such notion is opposed not only to probability but to 
the written information alluded to, and also to the reply filed by 
plaintiff in the suit mentioned in the answer as having been struck 
off on default. In the written information, which professes to 
have been drawn up at the instance of Sham Ghose, plaintiff 
represented that Neelkanth Bhuttacharj stole, on the 18th Poos, 
two i^aclfe of paddy belonging to Sham Ghose, which he (plaintiff) 
had enstrained for rent, without any mention of his having, on the 
preceding date, carried off the paddy stated in the plaint as having 
been purchased of Sham Ghose ; and in the reply referred to, no 
allusion is made to a double transaction ; on the contrary, in 
respect to the discrepancy in the dates, plaintiff explained that he 
gave the date, the I7th Poos, on the statement of Sham Ghose 
and others, from whom he first heard of the circumstance; and 
yet in this suit witnesses are brought forward to swear that the 
grain was carried off on both dates ! The allegation that he had 
issued an attachment of distraint against the paddy, plaintiff has 
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not attempted to prove. I consider the claim a fraudulent one, 
and I therefore reverse the moonsiff^s decision, and decree the 
appeal to appeliant^ with costa in both courts. 

The 5th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 112 of 1846. 

Eojpilar xlmealfrom a decision of the Moonsiff of Qopalporej 
Gopenath Das^ dated the \Qth April 1846. 

Muheshur Chukerbuttee, (Plaintiif,) Appellant, 
versv^ 

Sojiatun Buiiik, Besheshur Chukerbuttee, Baboo Khan, and 
Zeenieeiidar Khan, (Defendants,) Respondents. 

Tfiis suit was instituted, on the 6th June 1845, on a value of 
rupees 5-10-7^ to recover arrears of rent. 

Plaintiff states that by a decision of the judge of this district 
passed in the case of appeal No. 114 of 1840, he was awarded 
possession of a seven annas share of a tank in mouzali Mankar 
named Hajara, in virtue of a deed of mortgage and conditional sale 
executed by the defendant Baboo Khan, and he obtained posses- 
sion in execution of the decree on the 15th Asin 1249 B. S. ; that 
the defendant Sonatun Bunik held, under a lease granted by Baboo 
Khan, three cottahs of bast land situated on the north embank- 
ment of the tank, the rent of which he refused to pay^ and plain- 
tiff therefore sues for the arrears of rent due from the 26th Magh 
1248 B. S., the date of the decree, to the 25th Jeith 1252, being 
three years iind four months, at the rate of 20 Sicca rupees per 
bcegah, principal and interest up to the latter date on plaintiff^s 
share, being Sicca rupees 5-5, or Company's rupees 6-10-7^ and 
he makes the nine annas shareholders, Besheshur Chukerbuttee 
and others, parties to the suit. 

The defendant Besheshur Chukerbuttee in answer pleaded that 
plaintiff was not entitled under the decree quoted by him to the 
embankments of the tank, which are in defendant’s possession ; 
that plaintiff, in his reply filed in the original suit No, 17 of 1840, 
from the decision passed in which the case of appeal No. 114 of 
1841 was preferred, expressly stated that the embankments had 
not been purchased by him, and the decree of the judge was pass- 
ed in accordance with that reply. • 

The moonsiff dismissed the suit on the ground that plaintiff had 
no right under the decree quoted to the land occupied by the 
defendant Sonatun Bunik, and consequently that the claim to rent 
thereof was inadmissible. 
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It is irregular in a suit for rent to define the rights of the parties 
to the property for which rent is claimed. The only point that 
can he entertained in this suit is whether plaintiff obtained posses- 
sion of the disputed holding under the decree whence he derives 
his claim. From the record of the suit and the proceedings held 
in execution of the decree, that does not appear to be the case ; 
and as a suit for the rent of property not in the possession of the 
party claiming it is untenable, I reverse the order of the lower 
court and nonsuit the plaintiff, referring him for adjustment of the 
matter in dispute to the usual procedure of summdfy petition to 
the court in which execution of the decree was taken out. All 
costs will be made chargeable to appellant. 

The 6th November 1846. 

Present: F. GARDE W, Judge. 

Case No. 113 of 1846. 

Regular Appeal from a decision of the Moonsiff of Doobrajpoor, 
Moulvi Atta Alee^ dated 9th Ap'rU 1816. 

Rajeedhur Bhundaree and Biprochurn Bhundaree, (Defendants,) 

Appellants, 

versus 

Koochil Rukyut, and after his death, Gour Munee Dasya, his wife, 
(Plaintiff,) Respondent. 

This suif was instituted by Koochil Rukyut, on the 21 st April 
1845, to recover possession of land and the value of crops. 

The plaint set forth that plaintiff held in mouzah Kanturee, pur- 
gunnah Jynojul, bigahs 7-3-5 of land at a jumma of rupees 8-4-5, 
which he paid to the 11 annas and 5 annas proprietors respective- 
ly, up to the close of 1250 B. S. in full ; that in 1251 he paid to 
defendants, Rajeedhur Bhundaree, Biprochurn Bhundaree, and 
Brij Lai Bhundaree, the goniashtahs on the part of the 1 1 annas 
putnee talq|)kdar Kisto Chunder Raee, the sum of 6 rupees, and 
to the 4^fendants, Helaram Ghosal, Noerun Ghosal, and Shaikh 
Sudder, the farmers on the part of the 5 annas zemeendar Bipro- 
churn Chukurbuttee, the sum of 2-12, being the amount of rent 
in full for that year also ; that nevertheless, on the 2d Agrahun 
1251, the gomashtahs and farmers prevented him from cutting his 
crops and ousted him from the land, and, on remonstrating with 
them, he was told that there was an old arrear due from him, and 
that he should not be allowed to cut the crops until that had been 
satisfied; that he in consequence instituted a suit, No. 627 of 
1844, to recover possession and the value of the crops, which suit 
was nonsuited for informality, and he now renewed the claim. 
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estimating the value of the land at rupees 30, and the crops at 
rupees 33-8-3, total value rupees 63-8-3. 

The defendant, Kisto Chunder Race, and his gomashtahs, Rajee- 
dhur Bhundaree and others, in answer denied that they had pre- 
vented the plaintiff from cutting his crops or had dispossessed him 
of his lands. They pleaded that in the answer filed by them in 
suit No. 527 they represented that the crops were still standing, 
that they had not forbid plaintiff to cut them, and that he was at 
liberty to do so whenever he chose, but plaintiff notwithstanding 
took no measures to secure the crops, and had allowed the land to 
lie fallow in 1252, with the intent to call upon them for damages 
on account of that year also ; that the value of the crops has been 
over-estimated j and that plaintiff was in arrears on account of 
former years, and therefore they would have been justified if they 
had prevented him from cutting the crops pending an adjustment 
of accounts. 

The defendants, Helaram Ghosal and Sudder Mundul, filed an 
answer to the same effect, save that they allege that plaintiff’ did 
bring the land into cultivation in 1252, and they instanced that 
fact as proof that he was not dispossessed in the preceding year. 

The moonsiff, considering the allegations set forth in the plaint 
satisfactorily proved by the evidence of the witnesses adduced in 
support of them, decreed the suit in favor of plaintiff, by awarding 
possession of the land and damages on account of loss of crops to 
the amount of rupees 30-1-11, as established by the evidence 
against the defendants, Rajeedhur Bhundaree, Biprochurn Bhun- 
daree, Brij Lai Bhundaree, and Helaram Ghosal. 

The defendants, Rajeedhur Bhundaree and Biprochurn Bhunda- 
ree, appeal from this decision on the main ground of lac/tes on the 
part of the plaintiff in not having secured the crops when he was 
warned to do so in the answer filed by them in the former suit. 
This ground is untenable, in my opinion, for plaintiff’ having thrown 
himself on the protection of the court, it could not be expected of 
him to interfere in the matter ; and nothing else appearing to raise 
a doubt of the correctness of the moonsiff^s decision, I confirm the 
same, and dismiss the appeal, with costs payable by the appellants. 
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The 9th November 1846- 
Present: F. CARDEW, Judge. 

Case No. 114 of 1846. 

Regular Appeal from a decision of the Moonsiff of T>hekkahareey 
Neel Madhub Mookerjea^ dated 21 5/ April 1846. 

Balug Ram Raee^ (Plaintiff,) Appellant, 
versus 

Gooroo Churn Gope, (Defendant,) Respondent. 

This suit was instituted, on the 9th September 1845, to recover 
the sum of rupees 30-8-1, principal and interest, due on a bond 
alleged to have been executed by defendant in favor of plaintiff, on 
the 1 2th Magh 1247 B. S., for 25 rupees, being 21 rupees on 
account of a previous debt and 4 rupees in cash. 

The defendant in answer denied that he had ever borrowed 
money of plaintiff or executed a bond in his favor. He pleaded 
that he had himself a claim against plaintiff, which he was about 
to^ sue for, regarding a share of the crops of some land, which he 
had cultivated for him under the tenure denominated hagjote^ and 
that plaintiff had anticipated him by bringing this false suit. 

The moonsiff dismissed the claim as not proved, on the grounds 
that the evidence of the four witnesses produced in support of the 
bond was contradictory ; that one of them denied all knowledge of 
the bond and the other three were plaintifTs relations and depen- 
dants ; that the document exhibited suspicious marks of erasure 
on the back ; that plaintiff, on being called upon to produce his 
account book in corroboration of his claim, declared he kept no 
accounts, notwithstanding his own witnessses deposed that an 
account book was produced in order to adjust the old debt at the 
time the bond was written ; and lastly, that the evidence of the 
witnesses examined on the part of the defendant proved that the 
plaintiff bore enmity towards him. 

The marks of erasure noticed by the moonsiff are accounted for 
by the fact that the deed was commenced to be engrossed on the 
reverse of the stamp and the writing erased on the discovery of the 
mistake; but I do not see how the other rctasons mentioned by the 
moonsiff ^e lb be got over ; the discrep«ancy regarding the account 
book, in particular, shows that no dependence can be placed on 
the evidence of the plaintiff^s witnesses ; and I therefore uphold 
the decision of the lower court, and dismiss the appeal, with costs. 
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The 9i’h November 1846. 

Present: F. CARDEWy Judged 
Case No. 120 of 1846. 

Regular Appeal from a decision of the Moonsiff of Ookhra^ Gohind 
Chundtr Chowdhryy dated 16/A April 1846. 

Sishtcedlmr Hajura, (Defendant,) Appellant, 
versus 

Scbukrani Mundul and Dwarkanath Mundul, (Plaintiffs,) 
Respondents. 

This suit was instituted, on the 15th September 1845, to recover 
the value of oriuiinciits. 

Tlie plaint set forth that Degumburee Dasya, a minor, the 
daughter-in-law of plaintiff Sebukram Mundul, and wife of plain- 
tiff Dwarkanath Mundul, in the month of Asar 1250 B. S., went 
to the village of Dignala to make an offering at the shrine of 
Chundee Takoranee, and after the ceremony was over the defen- 
dant Oojula Dasya invited the child to her house, and there took 
from her person a silver collar and a pair of silver bracelets, weigh- 
ing idtogether 21 tolahs ; that on hearing of the circumstance from 
Degumburee, plaintiffs proceeded to Dignala and demanded back 
the ornaments, when Oojula said the child had dropped them, but 
Sishteedhur Hajura, her son-in-law, promised in the presence of 
respectable people to make good their value in the nu)nth of Chyte 
1250, and subsequently repeated his promise on the matter being 
referred by the talookdar of the village to a punchaet ; that he has 
failed to keep his promise, and therefore plaintiffs sue to recover 
the value of the ornaments, viz. 16 rupees. 

The defendant, Sishteedhur Hajura, in answer denied that cither 
he or his mother-in-law had taken the ornaments or had promised 
to restore their value : he stated that the facts of the case were 
that Degumburee accompanied by her mother and aunt went to 
the shrine at Dignala, and, being overtaken by night came of their 
own accord to defendant's house, where they were treated with 
hospitality and they retired to rest ; in the morning they complain- 
ed of having lost Degumburee’s ornaments, and an inquiry was set 
on foot by the village police, but no trace of them was found, and 
it w'as not even proved that Degumburee had on any ornaments 
when she came to Dignala. 

The moonsiff decreed the suit against Sishteedhur Hajura, 
considering his liability to the claim established by the evidence 
adduced. 

It does not appear from the moonsiff s decision what are the 
precise grounds on which the appellant is made liable. The evi- 
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(lence of the witnesses does not prove that the ornaments were 
taken from the child by Oojula Dasya^ or that the appellant pro- 
mised to make good their value as asserted; and the puncliaet 
which was convened by the talookdar seem to have come to no 
decision on the matter. I know of no law by which a host can be 
held responsible for his guest’s losses, even if the loss did take 
place in appellant’s house, and I therefore reverse the moonsilFs 
decision and decree the appeal, with costs in both courts charge- 
able to respondents. 


The 10th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 125 of 1846. 

Regular Appeal from a decision of the Moonsiff of Amdahra, 
Gkolam Buttooly dated the 27th April 1846. 

Anund Moi Dasya, heir of Ramkulyan Nundee deceased, (Plaintiff,) 

Appellant, 

versus 

Tripoora Koolani and Rajaram Gorain, (Defendants,) Respondents. 

This suit was instituted, on the 3d April 1845, by Ramkulyan 
Nundee, deceased, to recover the sum of Company’s ru{)ces 
105-9-8, prinjcipal and interest, due on a bond alleged to have been 
executed in his favor, on the 27th Agrahun 1243 B. S., by Sree- 
dhur Gorain, deceased, the husband of defendant Tripoora Koolani, 
and father of defendant Rajaram Gorain. 

The defendant, Tripoora Koolani, in answer denied the claim, 
and stated that plaintiff had instituted a separate suit. No. 97 of 
1845, against her, to recover the sum due on a bond of the same 
amount and date as the present, which he alleged was executed 
by her husband in favor of his (plaintiff’s) father, but, having recol- 
lected that his father died before the date in (piestion, plaintiff 
filed a r^.eenamah in that suit, falsely asserting that the claim had 
been adjusted, and he has instituted this suit in its stead. 

In reply the plaintiff affirmed that he and his father carried on 
business separately, and that two separate bonds were executed by 
Sreedhur Gorain on the same date. 

The moonsiff dismissed the claim on the ground of the contra- 
dictory evidence of the witnesses who are alleged to have sub- 
scribed to the bond, of which evidence he gave an analysis in his 
proceeding ; and nothing having been shewn in appeal to impugn 
the correctness of his judgment, I confirm the same, and dismiss 
the appeal, with costs. 



ZILLAH BSERBHOOM, 


115 


The IItii November 1846. 

Present; F. CARDEW, Judge. 

Case No. 132 of 1846. 

Regular Appeal from a decision of the Moonsiff of Doobrajpoorj 
Molvi Atta Alee, dated 9th May 1846. 

Neelkumul Mookurjee, (Plaintiff,) Appellant, 
versus 

Ramachurn Chukurbuttee, (Defendant,) Respondent. 

This suit was instituted, on the 25th July 1845, to recover a 
right of way. 

The substance of the plaint is as follows : — ^The hereditary home- 
stead of plaintiff^s family was divided in the time of his grand- 
father Sreedhur Chukurbuttee, into six shares, (corresponding 
with the number of male members,) which were apportioned off 
to the right and left of the main-door way, which faces the west, 
a passage being left down the middle communicating with the 
several divisions. Sreedhur’s division, to which plaintiff has suc- 
ceeded, was situated on the east end of the homestead, and the 
passiige indicated was open to it up to the year 1248 B. S., when 
the defendant Neelkumul Mookurjee, who has succeeded to the 
jmssession of two divisions on the right hand side and one division 
on the left, the latter by purchase, closed the passage by running 
a wall across. Plaintiff had in consequence made a new entrance 
to his division through a plot of rent-paying land lying adjacent, 
but finding this inconvenient he sues to recover the original right 
of way, which he values at 12 rupees. 

The defendant (appellant,) Neelkumul Mookurjee, in answer 
pleaded that the three divisions, to the possession of which he is 
said to have succeeded, were not his own, but his wife^s ; that his 
wife raised the wall referred to years ago ; and that she should 
have been sued and not himself. 

Tripoora Soonduree Dibya, the wife of the appellant, appeared 
as claimant, stating in her petition, that she had succeeded to two 
of the divisions of the homestead as heir to her father ; that the 
division on the north side was purchased by her father in her 
name in 1237^ since which period the passage claimed has never 
been open, and the claim was therefore barred by lapse of time ; 
that the suit was undervalued ; that her husband was a koolin 
brahmin, at liberty to marry into another family, and might there- 
fore neglect her interests, and she consequently prayed that the 
suit might be tried in her presence. 

The moonsiff decreed the suit in favor of the plaintiff, a^inst 
the defendant (appellant,) without having called upon the claimant 
for proofs in support of her allegations, or passing any order on 
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her petition : this is irregular : the moonsiff, on the principle of 
the rule laid down in Clause 4, Section 6, Regulation V. 1831, 
should have regarded the claimant as a party to the suit, and as 
he did not do so, I reverse his decision, and send back the case for 
re-trial, with directions to proceed as above indicated. 

The 11th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 133 of 1846. 

Regular Appeal from a decision of the Moonsiff of Kytha^ 
Munowur Ali^ dated 19/ A May 1846. 

Manik Chund Sirkar, (Defendant,) Appellant, 
versus 

Kumul Lochun Sirkar and Jymunce Dibya, (Plaintiffs,) Respon- 
dents. 

This suit was instituted, on the 31st May 1845, to recover the 
sum of rupees 25-7-9, on ficcount of exactions of rent. 

Proofs were called for from the plaintiffs on the 4th August 
1845; they were filed and admitted on the 12th December 1JM5, 
after a lapse of upwards of four months, and the suit was decided 
on its merits on the 19th May 1846. 

It is objected to in appeal that the plaintiffs having neglected 
to proceed more than six weeks, the moonsiff ought under Act 
XXIX. 1841, to have struck the case off his file. 

The moonsiff, having been called upon to state why he did not 
conform to the provisions of that Act, explains that he was influ- 
enced by representations of the plaintiffs^ poverty. This explana- 
tion is deemed unsatisfectory ; and the plaintifls (respondents) 
having failed to shew cause why the suit should not be dismissed 
for the default incurred, I reverse the moonsilTs decision under the 
provisions of Act XXIX. 1841, with costs in favor of appellant. 

" The 12th November 1846. 

^ Present; F. CARDEW, Judge. 

Case No. 137 of 1846. 

Regular Appeal from a decision of the Moonsiff of Dhekkaharee^ 
Neel Madhub Mookerjea, dated 22nd May 1846. 

Paunch Kouree Chokeedar, (Defendant,) Appellant, 
versus 

Prem Dai Chokeedar, (Plaintiff,) Respondent. 

This suit was instituted, on the 28th June 1845, to recover 
possession of 1 beegah 3 cottahs of (^hakoran or service laud. 
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Both the plaintiff and defendant are chokeedars of mouzah 
Rughonathpore, holding service land in lieu of stipend. The 
plaintiff was appointed chokeedar in 1248 B. S,^ in succession to 
Uddeet chokcedar deceased, and claims the disputed land on the 
ground that it belonged to Uddeet, in whose name it was recorded 
in the zemeendar^s measurement papers. 

The defendant in answer objected to the plaintiff’s having come 
into the civil court instead of laying his complaint before the ma- 
gistrate, both of them being police servants. He denied that the land 
belonged to Uddeet and consequently the plaintiff’s title to it, stating 
that many years ago, he could not remember the date, a dispute 
regarding the service land arose between him and Uddeet, and tlie 
matter being referred to the magistrate, he (defendant) was put in 
j)ossession of the disputed land after enquiry, and he has retained 
possession ever since ; and that plaintiff having attempted to oust 
liim in 1251 B. S., he was maintained in possession by the police 
darogah by order of the magistrate. 

Tlie moonsiff decreed in favor of plaintiff on the grounds that 
it was proved by the evidence of plaiiitdPs 'witnesses that the dis- 
puted land was formerly in possession of his predecessor Uddeet 
chokeedar ; and that the witnesses produced by defendant did not 
establish his pleas. 

On consulting the records of the magistrate’s office I find that 
in 1833, 1 beegah 3 cottahs of service land were taken from 
Uddeet chokcedar and given to Paunch Kouree chokeedar (appel- 
lant,) by order of the magistrate, to make their respective hold- 
ings equal. This is the! land now disputed : and as. there appears 
to me no ground for the interference of the civil court in any 
such equitable arrangement that the magistrate may make regard- 
ing the service land of the chokeedars, I reverse the nioonsiff ’s 
decision, and decree the appeal to appellant with costs in both 
courts. 


The 12tii November 1846. 

Present; F. CARDEW, Judge. 

Case No. 139 of 1846. 

Regular Appeal from a decision of the Moonsiff of Kundera^ Mirza 
Ushkuree Mkruty dated 2Sd May 1846. 

\[anik Chund Sirkar, (Plaintiff,) Appellant, 
versus 

Kalee Churn Mundul, (Defendant,) Respondent. 

Tins suit was instituted, on the 10th February 1846, to recover 
the sum of rupees 31-6-5, principal and interest, due on a bond 
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alleged to have been executed by the defendant in favor of plain- 
tiff (appellant) on the 8th Bysakh 1244 B. S. 

The defendant did not appear in the lower courts the mopnsiff, 
therefore, after satisfying himself by the evidence of witnesses that 
the process of the court had been duly served on the defendant, 
proceeded to try the suit eocparte^ and on the grounds that the 
names of the two witnesses, who deposed to having subscribed to 
the bond, appeared to have been recently added to the document, 
and that tlie writing in the text had a fresher appearance tluin the 
date of the document warranted, he dismissed the suit with costs. 

The defendant (respondent) has not appeared in this court either, 
and as the reasons given by the moonsiff for his decision are not 
borne out, in my opinion, by the appearance of the bond, and the 
two witnesses swear positively that it was executed by the defen- 
dant and the money paid and received in their presence, I reverse 
the decision appealed from, and decree the amount of claim to 
appellant against the respondent, Kalee Churn Mundul, with costs 
in both courts. 


The 16th November 1846. 

Present : F. CARDEW, Judge. 

Case No. 143 of 1846. 

Regular Appeal from a decision passed by the Principal Sadder 
Ameeny Moulvi Nujumul Huq, on the 30th May 1846. 

Mudhoosoodun Koondoo, (Defeiidant,) Appellant, 
versus 

Radhagobind Singh, (Plaintiff,) Respondent. 

This suit was instituted, on the 21st September 1844, to re- 
cover the sum of Company’s rupees 2,781-10-5, on account of 
money embezzled by a tehseeldar. 

The plaintiff, an inhabitiint of Busooa, in zillah Hooghly, states 
that on the 19th Poos 1241 B. S., he appointed the defendant, 
Mudhoosoodun Ghose, tehseeldar, to collect the outstanding 
balances of talook Amduhra, &c. in zillah Beerbhoom, on the 
security %( the defendant (appellant) Mudhoosoodun Koondoo, 
and a stamp not being at hand the defendants at first executed the 
usual agreement and security bond on plain paper, but they sub- 
sequently, under date the 27th Agrahun 1242, re-executed the 
deed on a stamp in due form ; that the defendant Ghose was em- 
ployed in collecting the outstanding balances from Poos 1241 to 
the close of 1243, when he attended plaintiffs sudder cutcherry 
at Soory with his accounts, which showed that he had collected 
the gross sum of 8icca rupees 7,225-6, and after deducting re- 
mittances, Sicca rupftes 4,914, and expences of collection, Sicca 
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rupees 882, there remained in his hands the sum of Sicca rupees 
1 ,429-5, for which he signed an account balance (nikasee hisab) 
bearing date the 19th Bysakh 1244, conditioning to make good 
the amount of defalcation in the month of Asar following, and in 
failure thereof to pay interest till the debt be liquidated ; that up 
to this date nothing has been paid, payment having been put off 
oh demand by promises ; and plaintiff therefore sues to recover the 
amount of defalcation Sicca rupees 1,429-5 plus interest Sicca 
rupees l,178-4=Sicca rupees 2,607-9, or Company's rupees 
2,781-10-5. 

The defendant (appellant) Mudhoosoodun Koondoo in answer 
denied the claim in toto^ He pleaded that the suit was false and 
collusive ; that he knew not Mudhoosoodun Ghose, never spoke 
to him in his life, and never stood his security ; that he (Koondoo) 
had instituted a suit No. 191 of 1844 in the Hooghly court 
i'lgainst plaintiff and obtained a decree from the additional princi- 
pal sudder ameen for rupees 3,757-13, to shirk off the payment of 
which plaintiff has instituted this counter claim, making his ser- 
vant, Mudhoosoodun Gliose, a defendant, in order to get him to file 
a kubool juwab; that plaintiff in his answer to the suit No. 191, 
advanced several specious pleas, but made no mention of this 
chiim, which he would have done had it been true. 

The plaintiff in reply stated that the defendant, Mudhoosoodun 
Ghose, was the son of his former naib, and was appointed tehseel- 
dar at the recommendation of Kof>ndoo, with whom he was on 
terms of intimacy ; that the non-mention of the present claim 
in the answer to the suit’ No. 191 was no detriment ‘to it, for his 
mookhtar at Hooghly could not be expected to be acquainted witli 
circumstances which took place in Beerbhoom. 

On the 8th July 1845 the defendant, Mudhoosoodun Ghose, filed 
an answer in support of the plaint. He acknowledged that he 
was appointed tehseeldar on the security of the defendant, Koon^ 
doo, and stated that in the month of Bysakh 1244 the plaintiff’s 
sudder naib set a peon over him and forced him to come into the 
town of Soory with his accounts, which he (the sudder naib) took 
into his own possession and then demanded immediate adjustment; 
that he (Ghose) on this sent for his mohurrir and begged to be 
allowed to explain his accounts, but the naib would not permit him 
to see them, and drew up an account himself for rupees 1,429-5, 
which he forced him to sign after heaping indignities upon him ; 
that having ttius got released from the naib’s thraldom, he pro- 
ceeded to plaintiff’s house at Busooa, in zillah Hooghly, and told 
him what had happened, and plaintiff promised to look into the 
matter when he went to Soory ; that on the 14th Asin 1244, he 
(Ghose) again went to phiintiff’s house, and paid him the sum 
of 100 rupees, for which plaintiff granted him a receipt, but 
his demand for an adjustment of accounts was refused ; that on 
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the 10th Asar 1247, he took to plaintiffs house a further sum 
of rupees 301, which plaintiff accepted in full of all demands, 
but he did not give him a receipt for the money on the pretence 
that he had not a stamp by him, saying he would grant him a 
written release when the accounts could be procured from Soory, 
but he failed to keep his promise ; that in 1248 plaintiff got hold of 
the security Koondoo, and having dishonored him, demanded the 
money due on the account, which the naib had forced him (Ghosc) 
to sign, and then sent him in charge of a peon to his (Ghose’s) 
house with a message to the effect, that plaintiff would grant a 
release on payment of a further sum of 300 rupees ; that being 
helpless he (Ghosc) paid into the hands of the security, under 
date the 21st Bhadro 1248, the sum of 300 rupees as demanded, 
and learnt subsequently from Koondoo, that plaintiff gave him a 
release in writing; but that the account, which he (Ghose) had 
signed, was still retained on the pretence that it had not been re- 
ceived from Soory ; that he has thus paid, in the aggregate, the 
sum of 701 rupees, which is not accounted for in the plaint. 

In his reply to this answer the plaintiff sUitcd that the defend- 
ant Ghose would have brought an action in the civil or criminal 
court if it were true that he had been forced to sign the account ; 
that in Assar 1244, the defendant Ghose canie to his house at 
Busooa and representing his inability to pay the whole debt at 
once begged he might be allowed to liquidate it by instalments, 
and at the same time offered the sum of 100 rupees, but plaintiff 
declining to accept so small a sum in payment of this debt held it 
in deposit to meet a demand against the defendant Ghose^s father, 
and granted a receipt to that effect. He denied the payment of 
301 rupees, and that he had given a release to the defendant 
Koondoo. 

The principal sudder ameen decreed in favor of plaintiff. He 
considered it satisfactorily proved by the evidence of three wit- 
nesses, Bharut Nundee, Ramdhun Miindul, and Sreedhur Race, 
that the defendant Koondoo signed the security bond, and by the 
evidence of two witnesses. Byrub Gorain and Shaikh Emam Buksh, 
that the defendant Ghose signed the account balance with his own 
free will and|^ consent ; and in corroboration of this evidence he 
instanced the debit and credit accounts of 1241, 1242, and 1243, 
produced by plaintiff as having been filed in his office by the de- 
fendant Ghose, and which were authenticated by the evidence of 
plaintiff^s mohurrir Gouree Pundit, who recognized them as such. 
The omission of plaintiff to mention the present claim in his an- 
swer to the suit No. 191, the principal sudder ameen regarded as 
non-detrimental. In respect to the pleas of payment advanced 
by the defendant Ghose, he admitted the first item of 100 rupees, 
plaintiff having allowed that it had been tendered in payment of 
this debt ; but the alleged payments of 301 rupees and 3(j0 rupees 



ZILLAH BlllBRBnOOM, 


121 


lie rejected, the one because no evidence had been produced to 
prove it, and the other because it was unsupported by a receipt^, 
and because the two witnesses produced by the defendant Ghose 
to vouch that the money had been paid to Koondoo were not wor- 
thy of confidence. 

I cannot concur with the principal sudder ameen in his decision. 

I reiijard the claim as a fraudulent one, set up against the appellant 
in collusion with the defendant Ghose. * 

The evidence of the three witnesses, who are brought forward 
to prove the execution of the security bond of the appellant 
is unsatisfactory in my opinion ; they depose that they came to tlie 
respondent's cutcherry at Busooa, accidentally, as the deed was 
being drawn up, one of them to demand payment of money due to 
him, another, a weaver, to receive the price of cloth supplied to 
respondent, and the third, a milkman, for the price of milk : it does 
not appear probable to me that the respondent would have trusted 
to accident to supply witnesses to attest the execution of the deed, 
and I therefore regard the evidence of such witnesses with suspi- 
cion, and the more especially so as the deed was not registered nor 
its validity confirmed by any collateral testimony. 

But if we were to admit the security bond to be a valid docu- 
ment duly executed by the appellant, there would still remain to 
be proveci the .fact of embezzlement on the part of the defendant 
Ghose. 

It is alleged that the defendant Ghose came forward of his own 
accord, and, producing l^s accounts showing a defalcation to the 
amount of rupees 1429-5, signed an account balance,*promising to 
make good the money in the course of a couple of months ; this 
circumstance, of itself an improbable one, took place it is said at 
the commencement of 1244 B. S., and yet it does not appear from 
the evidence adduced on the part of the respondent that from that 
time up to the date of the institution of this suit, being a period of 
upwards of seven years, the slightest attempt was ever made by 
him to recover the money either from the defaulter or his security. 
This is alone a prima facie reason for doubting the fact of embez- 
zlement. 

And the evidence of the two witnesses, who are brought forward 
to prove the execution by the defendant Ghose of the account 
balance, which I observe was originally drawn up on plain paper, a 
stamp having been affixed to it after the institution of this suit, is 
open to objection equally with the evidence of the witnesses to the 
security bond : one of the two witnesses is a peon, at that time in 
the respondent's employ, an ignorant man, who can neither read 
nor write, and yet he professes to remember the exact sum for 
which the defaulter had held himself responsible ; the other is an 
oilman who happened to call in for a settlement of las oil account. 
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I cannot place implicit confidence in such evidence ; and the debit 
and credit accounts, which the principal sadder amcen regards as 
a corroborating proof of the fact of embezzlement, from their 
appearance have evidently been recently prepared for the occasion. 
The witness Gouree Pundit, a servant of the respondent, recog- 
nizes them as being made out in the handwriting of the defendant 
Gliose : that they were written by the defenihint Ghose is not 
denied, but that they arc the fruits of collusion between him and 
the respondent I entertain not the shadow of a doubt. 

Collusion between tliese parties is manifest from their pleadings, 
and its existence is confirmed by the fact that the defendant Ghose 
did not appear in the lower court until nearly ten months after the 
suit was instituted, when he filed his answer, containing the impro- 
bable story detailed above, %vith the special permission of the 
respondent’s vakeel, notwithstanding the process of the court, for 
all that appears to the contrary, had been duly served on him 
several months prior, as far back as the month of December 1844. 

For instituting a fiilse claim against the appellant, the suit re- 
ferred to in his answer constitutes a probable cause ; and although 
I agree with the principal sudder ameen so far that the non- 
mention of this claim in that suit is no ground of itself for rejecting 
it, yet, with reference to the tenor of the respondent’s answer to 
that suit, the plea is not an unreasonable one. The suit in ques- 
tion was instituted to recover the amount due on a bond for money 
lent by appellant to respondent on the 21 st Agrahun 1249 B. S., 
in his answer the latter denied the claim in toto^ and pleaded, 
inter alia, that the appellant owed him a large sum of money on 
account of advances made to him as moodee (provisioner) for the 
supply of his (respondent’s) household, that he (appellant) had 
refused to settle accounts and had brought forward the suit on a 
forged bond out of revenge. Here was an opportunity of men- 
tioning the present claim as well, and I do not think it would have 
been foregone had the claim existed at the time : moreover the 
excuse offered in the reply to the appellant’s answer to this suit 
for not having mentioned it is unsatisfactory, for respondent’s 
mookhtar could scatcely have drawn up such an answer as that 
filed in the otheAsuit without communication with his client. 

The above reasons have induced me to regard the plaim, as 
I have before stated, aS a fraudulent one ; and 1 therefore reverse 
the principal sudder ameen’s decision in so far as it affects the 
appellant, and decree the appeal to him with costs in both courts. 
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The 13th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 141 of 1846. 

Uegular Appeal from a decision of the Moonsiff of Amdahra^ 
Gholam Buttool, dated 16^A May 1846. 

Soiiatuu Ghose, (Plaintiff^) Appellant, 
versus 

Nitai Ghose, Sisliteedhur Ghose, Akalee Harce, and Gopal Gorain, 
(Defendants^) Respondents. 

This suit was instituted, on the 16th September 1845, to recover 
the sum of Company’s rupees 31-5, the amount due on a bond 
allea;ed to have been executed by the four defendants in favor of 
plaintiff (appellant) on the 11th Poos 1250 B. S. 

The defendant Sishteedhur Ghose in answer denied the claim, 
and pleaded that it was improbable that four men of different 
castes, inhabitants of two different villages, would execute one 
hoiul together, and that the plaintiff had included Akalee Haree 
and Gopal Gorain among the defendants with tlvc sole view of 
getting them to file a kubool jawab^ or deed of recognition of 
claim. 

The other defendants did not appear in the lower court. 

The moonsift* recorded his decision, under date the 26th May 
1846, in the following terms. ^^The plaintiff’s claim is not proved 
at ill! ; the evidence of his witnesses is confused and contradictory, 
one being at variance with another. The defendant Sishteedhur 
Ghose, however, attended the court in person on the 6th of this 
month, and, acknowledging his signature to the disputed bond, 
admitted that he executed it alone, saying repeatedly that he 
would abide by the evidence of the witness Gutcenath Mujoomdar 
by whom the bond was engrossed. Now Giiteenath Mujoomdar 
deposes that he engrossed the bond at the joint request of plain- 
tiff and Sishteedhur Ghose, and that the latter acknowledged to him 
that he had received the money. Since, therefore, Sishteedhur 
Ghose thus acknowledges to have received the money, the plea 
entered in his answer in denial of the claim must be regarded as a 
subterfuge to gain time. I suspect that he got the names of the 
other defendants entered in the deed unknown to them in order to 
saddle them with his own debts. The engrosser of the bond 
ought to be punished for forgery for writing at the request of 
another the names of persons who were absent ; but as he is not 
in attendance, it would only be giving the court trouble to send for 
him. The suit is therefore decreed ^against Sishteedhur Ghose 
alone, the other defendants being released from responsibility.^^ 

This decision of the moonsiff is emposed to the evidence and the 
facts of the case. The witness '^uteenath Mujoomdar, I find. 
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deposed in his evidence that he merely engrossed the bond, and 
that it was not executed in his presence : it was signed neither 
by the defendants nor by the witnesses in my presence^^ are the 
words he uses ; and this fact is borne out by the appearance of 
the bond, the names of the defendants and the subscribing wit- 
nesses being written in a different colored ink from the writing in 
the text. The evidence of the subscribing witnesses does not 
appear to me either confused or contradictory ; they deposed, in a 
manner which leaves no room for doubt, to the due execution of 
the bond by the whole of the defendants, some of whom, I remark, 
have responded to this appeal ; and I therefore amend the moon- 
siff^s decision, and decree to appellant the amount due on the bond 
against all four defendants (respondents), with costs of suit in 
both courts. 

The moonsiff will be informed that the reason given by him for 
not enquiring into the forgery, if he thought forgery had been 
committed, is injudicial. 

The 21st November 1846. 

Present: F. CARDEW, Judge. 

Case No. 127 of 1846. 

Regular Appeal from a decision of the Moonsiff of KunderOy Mir^ 
2 a Ushkurree Fikruty dated the bth May 1846. 

Degumber De, (Plaintiff,) Appellant, 
versus 

Neeloo Mundul, (Defendant,) Respondent. 

This suit was instituted, on the 29th December 1845, to recover 
the sum of 14 rupees on account of money advanced for grain. 

Plaintiff stated that on the 4th Poos 1252 B. S. he agreed to 
purchase from defendant 20 rupees worth of paddy to enable him 
to meet a demand for rent, and on the following day defendant 
weighed out to him 14 rupees worth of paddy, and, having no 
more in hand, beggqd to be advanced the fiill sum, saying, he would 
deliver the ren%inder of the grain in a couple of days, but he 
(plaintiff) declined trusting him, and having paid him the 14 ru- 
pees left the spot, desiring his people to convey the grain to his 
house ; that defendant upon this importuned plaintiffs younger 
brother to advance him the 6 rupees required to make up his rent, 
and on being refused he stopped the paddy on its way to plaintiffs 
house; that plaintijff on this gave up the grain and demanded back 
the 1 4 rupees, but defendant declined to return the money ; that 
on the 9th Poos plaintiff c^led a meeting of the principal men of 
the village Itdfore whom defendant acknowledged the receipt of the 
money, but he has put off payment with promises, and plaintiff is 
compelled therefore to institute this suit. ^ 
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The defendant in answer acknowledged the transaction, but 
pleaded that plaintiff sent the 14 rupees to him by the hands of 
the village weighnian ; that he refused to receive it unless he was 
paid the full sum of 20 rupees, promising to deliver the remainder 
of the paddy in a couple of days when he had threshed it out ; 
that plaintiff on this got angry, took back the money from the 
hands of the weighman, and returned the grain. 

The moonsiff dismissed the suit. He had no confidence in the 
evidence of the plaintiff^s three witnesses. The evidence of one of 
them, who deposed to having heard the defendant boast that he 
had overreached the plaintiff, he considered improbable ; and the 
evidence of the other two he regarded as contradictory, inasmuch 
as there was a discrepancy between them in respect to the name 
of one of the persons who were present at the meeting referred to 
in the plaint. On the other hand he regarded the pleas advanced 
in the answer established by the evidence of the two witnesses 
examined on the part of the defendant. 

In this decision I do not concur. The plaintiff^s story is the 
most probable one, and the reason given by the moonsiff* for reject- 
ing the testimony of his witnesses, (two of whom Ram Pal and 
Sreedhur Mundul depose that the money was paid into the defen- 
dant’s own hand,) is insufficient. 

The defendant's witnesses Buddun Bagdee Chokeedar and Go- 
pal Dome, who depose that the money was received back by the 
plaintiff from the hands of the weighman, who is since dead, are 
not of a class whose evidence is much to be depended upon, and 
suspicion attaches to them from the fact that their natnes were not 
given in till after a lapse of 37 days from the date the call for 
proofs was made. 

For the above reasons I reverse the moonsiff^s decision, and 
decree to plaintiff (appellant) the amount of claim, with interest 
from the date of the service of the process on the defendant, and 
costs of suit in both courts. 

The 21st November 1846. 

Present: F. CARDEW, Judge. 

Case No. 144 of 1846. 

Regular Appeal from a decision of the Moonsiff of Kunderay 
Mirza Ushkurree Fikruty dated the 29th May 1846. 

Muthooranath Mitr, (Defendant,) Appellant, 
versm 

Kbondhar Tujumul Hosen, (Plaintiff,) Respondent. 

Chumpa Bibi, mother and guardian on the part of Khondhar 

Buduloo, Nuziiloo, and Fuzuloo, and other minors, heirs of 

Wajid Mea, deceased. Claimants. 
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This suit was instituted on the 4th December 18453 on a value 
of rupees 8-8? 

Plaintiff stated that he held in mouzah Buzoorg Munohurpoor, 
under a pottah granted by the former putnee talookdars^ bearing 
date the 7th Bysakh 1243B. S., beegalis 9-15 of land, ata juinina 
of Company's rupees 9-9-75 which land belonged previously to 
Wajid Mea, who had resigned it ; that at the commencement of 
1250 B. S., the pi^ee rights in the mouzah were purchased at 
public sale by the defendant Kistodhun Chowdhry, to whom he 
paid the rent of that yejir in full; that on the 12th Kartik 1251, 
he paid to the goinphtah Brij Mohun Chowdhry, who has since 
been discharged, the sum of 1 rupee, and took a receipt as usual 
in his own name ; that he has paid to the defendant Mutbooranath 
Mitr (Brij Mohun Chowdhry^s successor) the following sums, viz. 

On the 2nd Agrahun 1251, by the hands of Huree 

Shaik, rupees, 10 0 

5th Poos, paid himself, 4 0 0 

29th Magh, ditto, 2 0 0 

21st Chyte, by the hands of Heloo Shaikh, 10 0 

30th Jeth 1252, by the hands of Mullung Shaik, 0 8 0 

Total, Rupees, 8 8 0 

That for these sums the defendant Mutbooranath Mitr granted 
receipts in the name of the former ryot Wajid Mea, and plaintiff 
therefore sues to obtain (i receipt in his own name, according to 
custom, together with penalty equal to double the amount paid. 

The defendant (appellant) Mutbooranath Mitr pleaded in an- 
swer that the lands were held by plaintiff in trust for the heirs of 
Wajid Mea, his brother-in-law, and he (defendant) accordingly 
gave receipts in Wajid Mca^s name, and they were accepted by 
plaintiff, one after another, without any objection having been 
raised at the time, a^-fact which proves that the action has been 
brought by plaintiff with the sole view of defrauding his relations. 

The defendant Kistodbur Chowdhry, the putnee talookdar, did 
not apjj^at^ln the lower court. 

The moonsiff, considering the plaintiff^s case established, de- 
creed the suit in his favor W awarding to him a receipt for rupees 
8-8, and damages, under Section 63, Regulation VIII. 1793, to 
an equal amount. 

This award is irregular, as it exceeds the value of the stamp on 
which the plaint has been brought; and it is untenable inasmuch 
as it is not borne out by the Evidence adduced. The evidence of 
plaintiff^s witnesses goes merely to prove that the defendant (ap- 
pellant) refused to change the receipts, which he had given in the 
name of Wajid Mea; it fails altogether to show that plaintiff was 
entitled to, or had been in the habit of taking receipts in his own 
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name ; on the other hand the evidence of the witnesses examined 
on the part of the defendant proves that the jumma has always 
been held in the name of Wajid Mea, for whose heirs (the claim- 
ants in this appeal) plaintiff acted as mrburakar or manager. 

For these reasons I reverse the moonsifTs decision^ and decree 
the appeal to appellant with costs in both coiu’ts. 

The 24th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 313 of 1845. 

Regular Appeal from a decision of the Moonsif of Soory^ Mahomed 
Saemj dated 27th November 1845. 

Huree Purshad Rooj, Lukhee Kanth Rooj, and Adhurinunee Dasya, 
Widow of Manik De, deceased, (Defendants,) Appellants, 

versus 

Sunkuree Dasya, (Plaintiff,) Respondent. 

This suit was instituted, on the Ist October 1844, to recover the 
amount due on a bond. 

The plaint set forth that the defendants, Huree Purshad Rooj, 
Lukheekanth Rooj, and Manik De (deceased,) borrowed from 
plaintiff the sum of 200 rupees under a bond bearing date the 
25th Asin 1247 B. S., which stipulated that the money should 
be repaid in the month of Phalgoon following ; that they have paid 
the sum of 5 rupees, leaving due the principal sum pi 195 rupees 
plus interest 104 rupees == 299 rupees, the value of the suit. 

The defendants in their answer, filed on the 10th December 1844, 
denied the claim, and pleaded that it had been preferred in a spirit 
of revenge, in consequence of a quarrel which plaintiff had had with 
defendant Huree Purshad Rooj, who was employed by her as 
gomashtah up to the month of Srabun 1251, when he took his dis- 
charge ; that plaintiff had applied to Kulyan Chund Dutt, of 
Rajnugur, a person who kept old stamps by him, and who had 
instituted this suit in her name, falsely alleging that defendants 
had borrowed from her the sum of 200 rupees under a bond dated 
the 25th Asar 1247, on the understanding that he should have one 
half in event of his succeeding in obtaining a decree ; that the bond 
had not been actually prepared, it having been delayed in the hope 
that defendants would compromise the matter. 

On the following day, the 11th December, the defendants^ vakeel, 
Tufusul Hosen, presented a petition to the moonsiff to the effect 
that he had according to custom furnished the plaintiff^s vakeel 
with a copy of the answer, and the latter having pointed out to him 
a mistake in the month in which the bond was executed, viz. Asar 
for Asin, he examined his own copy of the plaint, and finding the 
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word Asar clearly written, he called upon plaintifPs vakeel to pro- 
duce the rough draft of the plaint, which he did, and in this the 
word Asin bore an erasure, as it did also in the original plaint, which 
they had examined together ; and he inferred from these facts that 
the original had been altered since it was filed, to meet the date of 
purchase of the sttimpt paper. 

The moonsiff, having been satisfied by the explanation afforded 
by the plaintiff’s vakeel, Madhub Chuflder Dhur, whom he exa- 
mined on the point on oath, that the correction which appeared 
in the plaint was made before the plaint was filed, proceeded to 
try the suit on its merits, and considering it proved, by the evidence 
of the four subscribing witnesses to the bond, and a Paunch 
Kowree Shaikh, the original purchaser of the stamp, that the deed 
was duly executed on the date it bore, viz. the 25th Asin 1247, a 
fact that had not been contravened by the evidence adduced for 
the defence, which merely went to prove a previous quarrel be- 
tween the parties, he decreed the suit in favor of plaintiff. 

The subject of the correction has been again brought forward in 
the reasons for appeal, and instanced as proof that the bond was 
written and antedated after the suit had been instituted, the record 
having been altered to suit the date of the stamp; but I am satis- 
fied on further enquiry that no such fraud has been committed. 

It appears from the evidence of the defendants’ .vakeel and of 
his mohurrir Gyaram Ghose, who have been examined in this 
court, that the alleged copy of the plaint produced by the former 
was taken from the rough draft kept by the plaintiff’s vakeel and 
not from the 'original plaint, a fact which is borne out on compar- 
ing those documents one with another, for the two first exhibit 
corresponding errors in figures in two places, which do not appear 
in the original, the said copy therefore constitutes no proof that 
the record has been tampered with. The plaintiff’s vakeel explains 
in his evidence that the mistake in the month was discovered after 
the plaint had been engrossed, and the alteration of the word Asar 
to Asin (which is effected in Bengalee by a couple of strokes of the 
pen) was made at the time in the fair copy, but not in the rough ; 
and I see no reason to doubt his testimony. 

But to satii^ myself that the bond was duly executed by the 
defendants, I have sent for and re-examined two of the subscribing 
witnesses, and have referred the case under Regulation VI. 1832 
to a punchaet, who record their opinion that tbe claim is a just 
one ; and, concurring in their finding, I confirm the decision of the 
lower court, and dismiss the appeal with costs. 
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The 26th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 228 of 1846. 

Regular Appeal from a decision of the Moonsiff of Soory^ Kooloda^ 
nund Mookerjeuy dated \Qth September 1846. 

Noor Alee Khan, (Plaintiff,) Appellant, 
versus 

Nubai Singh, Dwarkanath Mitr, Muhut Gope, Gorachand Kubraj, 
Bhugeeruth Mudduk, and Kisto Kanth, (Defendants,) 
Appellants. 

This suit was instituted, on the 6th August 1845, to recover the 
sum of 32 rupees as damages for loss of crops on five beegahs of 
land, belonging to plaintiff, caused by wilful trespass on the part 
of the defendants in driving their cattle on the lands repeatedly, in 
the months of Magh and Phalgoon 1251 B. S. 

The defendants pleaded not guilty. 

The moonsiff, with advertence to the unsatisfactory nature of the 
evidence of the three witnesses produced in support of the action, 
and to other facts and circumstances which tended to throw a 
doubt on its justness, dismissed the claim as not proved ; and 
seeing no grounds for interference with his judgment, I confirm 
the same, and ’dismiss the appeal with costs. 

The 26th November 1846. 

Present: F. CARDEW, Judge. 

Case No. 231 of 1846. 

Regular Appeal from a decision of the Principal Sudder Ameen of 
Beerbhoomy Moulvi Nujumul Huqy dated 12^/i August 1846. 
Raja Probul Narain Singh, (Plaintiff*,) Appellant, 
versus 

Dhunputi Lai Singh, Boodun Chokeedar, Deboo Raot, Gobind 
Mangee, Doorga Mangee, Deboo Mangee, Mohun Singh, Motee 
Pundit, Akloo Mahuto, Ruttee Mundul, Bhatoo Mahuto, Bha- 
goo Singh, Toolsee Race Raot, and Seebnath Singh, (Defen- 
dants,) Respondents. 

This suit wa!s instituted, on the 24th September 1844, by plmn- 
tiff (appellant) the talookdar of Pubeyan, to recover possession of 
beegahs 19-6-5-2 of land, with mesne profits, under the following 
circumstances set forth in the plaint. 

The defendant Dhunputi Lai Singh, the ghatwal of talook 
Marro, having dispossessed pkiintiff of 4 beegahs of land belong- 
ing to mouzah Buriarpore, talook Pubeyan, plaintiff instituted a suit 
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No. 445, to recover possession, and obtained from the pnndit sud- 
der ameen a decree, which was reversed in appeal, case No. (i5, 
under date the 23d July 1832. But execution of the pundit\s 
decree was taken out, and plaintiff put in possession of the land 
awarded, whilst the appeal was pending. In execution of the 
decree passed in appeal, the defendant instead of being reinstated 
in possession of 4 beegahs only, the quantity of land litigated, was 
put in possession of about 50 beegahs, and plaintiff in consequence 
filed' a petition of objection, which was made over for decision to 
the principal sudder ameen, who deputed an ameen to make a local 
enquiry, the result of which proved that the 4 beegahs of land ori- 
ginally litigated were comprised in dags (or plots) Nos. 1 to 6 of 
the ameen’s measurement papers, amounting by actual measure- 
ment to beegahs 6-10, and that the defendant had obtained pos- 
session of an excess of beegahs 19-6-5-2, comprising dags Nos. 6 
to 32, and the principal sadder ameen, on the 26th December 
1842, accordingly awarded to plaintiff possession of tlie land taken 
in excess. The defendant Dhunputi Lril Singh, dissatisfied, pre- 
ferred a nummary appeal, and on the 13th July 1843, the principal 
sudder ameen^s decision was reversed by the judge on the ground 
of the court peon^s boundary statement. Plaintiff on this applied 
for a review of the order, which was disallowed, and a special 
appeal was rejected by the Sudder Dewaniiy Adawlut because the 
period prescribed for such had expired. The plaintiff therefore insti- 
tuted this suit to recover possession of the land, with mesne profits, 
oil a total value of rupees 353-4, and he makes the other defen- 
dants, whose -names are recorded above, parties to the suit, because 
it was by their bad advice and pointing out (nishandihi) that the 
defendant Dhunputi Lai Singh got possession of the land in collu- 
sion with the court peon. 

The defendant, Dhunputi Lai Singh, in answer pleaded that the 
suit was unjust; that under Construction 1129 an order passed in 
execution of a decree was final, and was not subject to a regular 
suit ; that it was proved in execution of the decree, by the decision 
passed in the summary appeal ; that the land originally litigated 
was comprised In dags Nos. 25 to 32 of the ameen^s measurement 
papers, and^ags Nos. 1 to 24 belonged to defendants^ ghatwalee 
talook Marro, and had never been disputed. 

The other defendants did not appear. 

The sirrishtadar of the lower court, havin^^ b An deputed to make 
a local enquiry, gave in his report, accompanied by a map, to the 
effect that the land origimdly litigated was comprised in dags Nos. 
2, 3, 4, 6, and 7> of the ameen^s measurement papers, and that the 
rest of the land belonged to plaintiff^s mouzah Buriarpore, This 
report was rejected by the principal sudder ameen in his decision, 
the subject of the present appeal, on the ground that it was oppos- 
ed to the evidence adduced in the case of appeaLNo. 65. The 



ZILLAH BEERUHOOM. 


131 


principal sudder ameen recorded that the evidence of the vntnesses 
Gobind Mangee, Deboo Baot^ and Mohun Singh, (on the grounds 
of which the decision^ passed by the pundit sudder ameen was 
reversed by the judge,) stated that the disputed land was bounded 
on the south by Pathora jungle, and on the west by a guriya or 
small tank ; that this corresponded with the boundaries of the 
lands comprised in dags Nos. 25, 26, 27, 30, 31, and 32, of the 
sirrishtadar^s map, as well as the boundaries of the disputed 
land, as laid down in a map filed by Dhunputi Lai Singh in 
the case of appeal No. 65, afore-mentioned; that the land com- 
prised in dags Nos. 28 and 29 was proved by the evidence of 
defendants^ witnesses to be included within the line of , the Pathora 
jungle ; and that the rest of the land being situated on the north 
and north-west sides, in which directions it is bounded by lands of 
Chuki Paharee (a mouzah of talook Marro) undisputed, could not 
possibly belong to Buriarpore ; that plaintiff could produce no do- 
cumentary evidence in support of his allegations : and for these 
reasons he (the principal sudder ameen) decreed to plaintiff pos- 
session of 6 cottahs, 5 gundahs of land comprised in dags Nos. 28 
and 29, and dismissed the remainder of the claim. 

It appears that the plaintiff (appellant) did not give the bounda- 
ries of the disputed land in his original plaint filed in case No. 
445, and the pundit sudder ameen decided the suit without ascer- 
taining them.* The pundit^s decision was set aside in appeal by 
the late judge, Mr. F. Millett, on the evidence df the witnesses 
Gobind Mangee, Deboo Raot, Mohun Singh, and Deboo Singh, 
(who have been made respondents in this case,) whp gave minute 
particulars of the boundaries, which were not questioned at the 
time nor contradicted by counter testimony ; and the court peon 
having, in execution of the late judge's award, given possession in 
conformity with the boundaries as laid down in those witnesses' 
depositions, possession was so maintained by the decision passed 
by me in the summary appeal referred to in the plaint. The evi- 
dence of the witnesses on which the late judge's award was found- 
ed (and which the appellant impugns in his reasons for appeal,) 
cannot be set aside, and the order passed in execution of that 
award cannot be made the subject of a new suit under the Con- 
struction quoted in the answer ; and there being, therefore, no 
grounds for interference with the principal sudder ameen's deci- 
sion, I confirm the same, and dismiss the appeal with costs. 
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The 28th November 1846, 

Present : F. CARDEW, Judge. 

Case No. 268 of 184^. 

Regular Appeal from a decision of the Principal Sudder Ameen of 

Beerbhoomy Moulvi Nujumul Huq^ dated the 19/A August 1846. 

Huree Sunker Mookurjee and Nubin Chunder Mookurjee, 
(Defendants,) Appellants, 

versus 

Roop Mohun Kanjee Mahuta, (Plaintiff,) Respondent. 

This suit was instituted by plaintiff (respondent) in formdpau-- 
peris ^ on the 1st May 1844, to recover possession of 43 beegahs 
5 cottahs of rent-free land, situated in mouzahs Kelejora and 
Poochma, with mesne profits from 1242 B. S. 

The plaint set forth that the land was held as bruhmutter under 
a stmnud granted to plaintiff^s grandfather Bungseedhur Kanjee 
by Muharaja Telokchund Buhadoor, in 1165 B. 8., the same being 
in renewal of a former sunnud, which nad been lost ; the tenure was 
again confirmed in 1171 B. S. under a char sunnud granted to 
plaintiffs father Ootsub Kanjee, on whose death plaintiff and his 
brother Nudiyar Chand Kanjee succeeded to possession, which they 
enjoyed without interruption till the year 1242 B. S., when they 
were forcibly ousted by the defendant Hureesunkur Mookurjee, 
who had recently purchased talook Kelejora, &c., at public sale ; 
and plaintiff therefore sought to recover possession under the 
provisions of- Clause 11, Regulation XI*X. 1793, estimating the 
value of the suit at 18 times the amount of the annual rent, com- 
puted at 60 rupees, and the mesne profits at the same rate ; ^total 
value, including interest on the mesne profits, Company's ru- 
pees 1952-8-18-3. . 

The defendant Hureesunkur Mookuijee and Nubin Chunder 
Mookurjee, (the latter of whopi was made a defendant under a sup- 
plemental plaint, as having acquired the talook by private sale since 
the institution ^f the suit,) pleaded in answer that the plaintiff s 
brother oulht to have sued as well; that plaintiff was not dispos- 
sessed in 1242 as stated ; that the land was mal and the rents had 
been collected, as such, from 1239 B. S., in which year defen- 
dant Hureesunker Mookurjee purchased the talook at public sale, 
as they had previously been collected under the former talookdar ; 
that some of the ryots of the talook had entered into a conspiracy 
and got up this false suit ; that the plaint did not state that the 
sunnud had been registered, and therefore under Sections 25 and 
26, Regulation XIX. 1793 the suit could not be heard ; and it 
would be proved on the case being referred to the collector under 
Regulation II. 1819, that the pretended sunnuds are forgeries. 
The mesne profits they maintained had been over estimated. 
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The plaintiff in his reply stated that his brother Nudiyar Chund 
Kanjee died leaving a widow and a minor son, who were under his 
protection ; that he was the malii of the household; and that the 
statement that rent had been paid to the former talookdar was 
untrue, as he never interfered with the lands. 

On the 24th December 1844 Parbutti Dibya, widow of Nudiyar 
Chund Kanjee, filed a petition on the part of herself and minor son 
Annut Ram Kanjee, acknowledging her brother-in-huv^s authority 
to bring this action, and stating that he was the malik and living 
in family partnership with her. 

On the 3d March 1845 the suit was referred, under Section 
30, Regulation II. of 1819, to the collector of Burdwan for 
report ; and on the I6th September following a return was made 
by the collector, Mr. Crawford, to the effect that although there 
was no trace in his office of the sunnud of 1166 B. S., produced 
by the plaintiff, having been registered in 1209, yet from the ap- 
pearance of the sunnud and of the cAar, dated 1171^ the latter of 
which bore the signature of Mr. Marriott, the late superintendent 
of the iazee jumeen dufter, he had no doubt that they were both 
genuine documents ; that defendants had produced no proofs in 
support of their pleas ; and he therefore declared the tenure to be 
valid. 

The principal sudder ameen laid down the following points for 
decision; first* is the plaintiff^s statement that the land was held 
as lakheraj (rent free) true or not ; secondly, has the proprietor 
of an estate the power to dispossess a lakherajdar. 

After recording the opinion of the collector in fuU, the princi- 
pal sudder ameen proceeded : 

Defendants have produced two files of accounts bearing dates 
1224 and 1241 B. S., to prove that the disputed land paid rent; 
but they have failed to ' authenticate them although their subpoena 
has been twice issued. They have petitioned that the documents 
produced by the plaintiff might be sent to the Raja of Burdwan 
for report; but there is no use to have recourse to that measure, for 
it appears from a decision passed by the late principal sudder 
ameen, on the 30th November 1839, in suit No. 34, that a similar 
application complied with in that case had led to no result, the 
raja having reported that his books and papers of 1161 and 1171 
B. S., were all in confusion. But let that be as it may, the 
evidence of plaintiff’s witnesses proves that the land has been held 
as lakheraj from time out of mind, and the defendants consequently 
cannot dispossess him of their own authority.” The principal 
sudder ameen therefore, with reference to the provisions of Section 
2, Regulation XIX. 1793, decreed possession and mesne profits, 
estimating the latter at the rate of 56 rupees a year, the lowest rate 
mentioned by the witnesses, the same being made payable from 
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1242 to 1249, by the defendant Huree Sunkur Mookurjee, and 
from 1250 to the date of possession by the defendant Nubeen 
Chtinder Mookurjee. 

In the reasons for appeal the appellants object, inter alia, that 
the respondent's sister-in-law Parbutti Dibya possesses property, 
and that the suit cannot be heard in formd pauperis on that ground ; 
but such an objection cannot be admitted in appeal : the appellants 
had ample opportunity for preferring it whilst the suit was pending 
in the lower court, which they omitted to do. 

Under the law quoted in the plaint a proprietor cannot subject 
lands alienated before the 1st December 1/90, the date of the 
decennial settlement, to the payment of revenue, without having 
previously obtained a judicial decree for that purpose. There is 
no doubt, from the evidence adduced, that the land in dispute had 
been held by respondent and his ancestors as rent free from a 
period anterior to that date, and that the defendant Huree Sunker 
dispossessed him in 1242; and therefore, whether the rent free 
tenure be valid or not, (and this is a point which the principal 
sudder ameen has very properly not disposed of,) the respondent 
is entitled to be reinstated in possession and to receive the mesne 
profits for the period during which he has been ousted; and as the 
amount of mesne profits awarded is in conformity with the evidence 
adduced, I confirm the decision of the lower court, and dismiss the 
appeal with costs payable by appellant. 
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The 2d November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 17 of 1846. 

Appeal from a decision of Moulvee Ali Buksh Khan^ Sudder Ameen 
of Monghyr^ dated the \&th April 1846. 

Joga or Joograj Sing, (Plaintiff,) Appellant, 
versus 

Mohun Sahoo and Goolab Salioo, (heirs of Faqueera Sahoo, de- 
ceased,) Telohc Sing, andMusst. I)eo, alias AnnundDey Coor, 
(Defendants,) Respondents. 

Claim, Company's rupees 742-7-9> for possession of landed pro- 
perty with mesne profits. 

This suit was iiistituted by the appellant, on the 20th February 
1845, in order to set aside a moostajeeree pottah of a 6 dams 13 
cowries and 6 howries share in mouza Audoopoor, pergunnah Sul- 
leeniabad, which appellant claims as his ancestral property. The 
plaint set forth that appellunt^s father died in 1235 F., when he 
(appellant) was only one year old ; that, when he reached 
the age of eight years, Faqueera Sahoo (by improper means) got 
a moostajeeree pottah of the share in question, as well as of 
Teloke Singes (appellant's uncle^s) portion to the same extent, 
amounting in all to 13 dams 6 cowries 12 howries^ ostensibly from 
Teloke Sing and his (appellant’s) mother, but without the know- 
ledge of the latter y for 13 years from 1242 to 1254 F. S. ^ that 
Faqueera Sing, under colour erf this document, enjoyed the profits 
of the property during his life time, and, after his death, his sons, 
Mohun Sahoo and Goolaub Sahoo, luive done so ; that when plain- 
tiff (appellant,) I'cached his majority, and discovered how his pro- 
perty had been disposed of, he attempted to take possession of it, 
but was prevented by Mohun Sahoo and Goolab Sahoo, and con- 
strained, in consequence, to institute this suit. 

Mohun Sahoo and Goolab Sahoo denied the existence of the 
moostajeeree pottah alluded to by appellant, and pleaded that, at 
the end of Bysakh 1241 F. S., Teloke Sing, plaintiff’s uncle, and 
his mother Musst. Deo Coor, borrowed a sum of 767 rupees 
from Faqueera Sahoo, (the father of Mohun and Goolab,) for 
the repayment of which they mortgaged the property in ques- 
tion to him, under a deed bearing date the 22d May 1834, 
ill which plaintiff’s mother styles herself Musst. Aunund Dey, 



118 


ZILLAH BUAUGULPORE. 


mother and guardian of Joograj Sing that, at the time this 
instrument was executed^ plaintiff was 18 or 19 years of age, and 
that he was cognizant of the transaction ; in proof of which they 
(Mohun and Goolab) produced the mortgage deed referred to. 

The sudder ameen, after taking evidence from both parties, de- 
cided that plaintiff^s (appellant's) claim was untenable, in as much 
as no sufficient proof of a moostajeeree pottah had been given ; but, 
on the contrary, the mortgage of the property to Faqueera Sahoo, 
by plaintiff^s mother and guardian, and Teloke Sing, had been 
established. 

He rejected an application from plaintiff’s vakeel to file an 
amended plea designating the deed as one of mortgage, on the * 
grounds that the error was intentional^ and dismissed the claim 
with costs. 

In appeal from this decision, it is pleaded that proof of the deed 
having been signed by plaintiff’s mother has not been adduced, 
nor has it been shewn that the latter was the duly constituted 
guardian of the former. That the rejection, by the lower court, 
of the application to be allowed to tile an amended plaint was con- 
trary to Construction No. 1363, to clause 3, section 6, Regulation 
XXVI. 1814, and Circular Orders of the 14th October 1842. 
That the evidence of defendants’ witnesses was contradictory, and 
that plaintiff produced two of the subscribing witnesses to the 
deed whose testimony went to shew that plaintiff’s mother did not 
sign it. 

Judgment. 

That the property was pledged to Faqueera Sahoo in satisfaction 
of a debt, is clear from the evidence of the witnesses of both par- 
ties ; the only difference in their testimony upon that point is that 
the plaintiff’s witnesses state that neither plaintiff nor his mother 
were present at the time the instrument was executed, while those 
of the defendants depose that plaintiff was present from the first, 
and that, after matters had been arranged by Teloke Sing, the money 
was taken to Musst. Aunund Dey, who, in presence of the witnesses, 
affixed her mark to the deed. The property, it is admitted, has ever 
since l^eiMn possession of Faqueera Sahoo, and his sons, (the defen- 
dants,) and the natural inference is that, had such possession been ac- 
quired by fraud, (as asserted by plaintiff,) either plaintiff’s mother or 
himself would, long ere this suit was instituted, have sought redress 
from the court, especially, as it appears from the evidence of de- 
fendant’s witnesses that plaintiff was old enough to bear a part in 
the transaction, when the deed was written. Both Teloke Sing 
and plaintiff, it appears from the copy of a decision of the sudder 
ameen No. 25 of 1844, dated 2()th November 1845, borrowed a 
sum of 300 TOpees from Faqueera Sahoo, on the 1st Jeyth 1241 
(three ^ys after the execution of the deed of mortgage,) from which 
it is evidrat that the first named must have nearly (if not fully) 



ZILLAH 13HAUGULP0RE. 


119 


attained his majority when the transaction, last alluded to, took 
place. It is worthy of remark that neither Teloke Sing nor Musst. 
Aunund Dey have defended this suit, which I cannot regard in 
any other light than as an attempt to defraud the representatives 
of the mortgagee. The appeal is dismissed with costs, and the 
judgment of the lower court affirmed. 

The 5th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 271 of 1846. 

Appeal from a decision of Moulvee Mohioodeen^ Moonsiff of 
Noorgunge^ dated the 11/A of August 1846. 

Doodraj Sing alias Dodhun Lai, (Plaintiff,) Appellant, 
versus 

Bechoo Coor Ghatwaul, (Defendant,) Respondent. 

Claim, Company's rupees 135-9-9, principal and interest of 
a bond. 

This suit was instituted, on the 6th of February 1846, by the 
appellant, whose petition of plaint set forth that, on the 23rd 
Falgoon 1250 F. S., (corresponding with the 4th of March 1843,) 
the respondent* borrowed a sum of Sicca rupees 193-7-9, from 
him, but, owing to the difficulty of procuring a one rupee stamp, 
there were two bonds drawn out on paper bearing a stamp of 
8 annas, one for Sicca rupees 100, and the other (th^ subject of 
the present suit) for Sicca rupees 93-7-9, to be paid, with in- 
terest, in Maug 1251 F. S., which promise, however, was not 
made good by respondent. 

^ The defendant (respondent) did not defend the suit, nor ac- 
knowledge the service of the notice issued by the lower court, but, 
on the 18th May 1846, a petition was presented by one Toolaram 
to the effect that he was the real creditor in the case, the ostensi- 
ble plaintiff (a relative of his) having been employed by him to 
conduct his business as mohajun, while he (Toolaram) conducted 
the duties of putwarree ; at the same time intimating that he had 
no objections to a decree issuing in plaintiff’s name in this and the 
other suits instituted against the same defendant. 

The moonsiff^s judgment was to the effect that, although the 
defendant did not appear , yet he considered the claim to be a ficti- 
tious and fraudulent one, and he, accordingly, dismissed it with 
costs. He did not, however, assign any reason which would have 
induced the plaintiff to commit the fraud imputed to him. 

In appeal it is urged that the execution of the bond by respon- 
dent has been duly proved by the subscribing mtnesses; that 
the moonsiff took no evidence from Toolaram in support of his 
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statement that he was the real plaintiflF ; and that in a former suit, 
decided by the same moonsiff on the 18th April 1846, a decree was 
passed in plaintiflF^s favour against the respondent in this suit, to 
which no objections were made in appeal. 

This decision is by no means creditable to the moonsiff, and his 
proceedings have been very irregular. In admitting the suit, he 
has altogetlfcr neglected the rule of practice prescribed by this 
court of the 6th September 1841, with a view to guard against the 
institution of fictitious suits. He has also entirely omitted to 
make the enquiries prescribed by Clause 2, Section 21, Regula- 
tion XXIII. 1814, as explained by Construction No. 77^ and 
Circular Order of the Sudder Dewanny Adawlut, dated the 30th 
July 1841. He has not taken any evidence from Toolaram (the 
third party) in support of his assertion that he is the real plaintiff ; 
and yet he has dismissed the claim on the strength of such asser- 
tion. Had the moonsiff seen reason to suspect fraud or collusion, 
he ought to have summoned both the plaintiff and Toolaram in 
person, and instituted such enquiries as would have elicited the 
real facts of the case, and placed it beyond a doubt whether the 
claim was a bona fide one, or not, and also, by whom^ and for what 
purpose^ the fraud was committed, (if fraud there was ;) instead of 
which, he has, gone entirely upon mere supposition, unsupported 
by evidence, and left the matter in a most unsatisfactory and 
uncertain state. Even had the suit been proved to be a fic- 
titious one, he should have nonmited the claim under 
Circular Order of the 29th July 1809, instead of dismissing 
it. I look^upon the decision of th(? lower court as having 
been passed without sufficient investigation, and grounded 
upon mere, assumption, wholly unsupported by proof, and I 
accordingly remand the suit, in order that the moonsiff mqy 
supply the omissions above noticed, and, after having thoroughly 
investigated the matter, and ascertained the real facts of the 
case, pass such a decision as may appear conformable to justice 
and to the regulations. That there has been fraud in this case 
on the p^t of some one, is evident from the petition which the 
appellant filed on the 30th of last month, praying for the attach- 
ment of the surplus siale proceeds of the respondent's ghatwalee 
mehal, in deposit in the collector’s office, which, the petition 
avers, he (the respondent) is about to take away, on the strength 
of a collusive decree obtained by him in the sudder ameen’s court 
in the name of one Shah Mozuffer Ali ; and such being the case, 
it appears proper, with reference to Construction No. 1299, that 
the sale proceeds in question should be held in deposit until this 
suit is decided. It is therefore ordered, in addition, that the sale 
proceeds of Ghaqt Telghurree, (originally attached by moonsiff on 
the 9th February 1846,) be retained in deposit pending the dispo- 
sal of this case, and the six following ones, and that a copy of 
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these orders be transmitted to the sudder anieen for his informa- 
tion. 

The moonsiff is also to be informed that serious notice will be 
taken of any future similar irregularities on his part. 

The usual order for the refund of stamp duty and adjustment 
of costs. 

The November 1846. 

Present: F. GOULDSBURY^ Judge. 

Case No. 272 of 1846. 

Appeal from a decision of Moulpee Mohioodeen^ Moonsiff of Noor^ 
gunge, dated the \Oth of August 1846. 

DoodraJ alias Dodhim Lai, (Plaintiff,) Appellant, 
versus 

Bechoo Coor Ghatwaul, (Defendant,) Respondent. 

Claim, rupees 138-10-3. 

Remanded for re-investigation for same reasons as No. 271 • 

The 5th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 273 of 1846. 

Appeal from a decision of Moulvee Mahtoodeen, Moonsiff of Noor-- 
gunge, dated the Wth of August 1846. 

Doodraj Sing alias Dodhun Lai, (Plaintiff,) Appellant, 
versm 

Bechoo Coor Ghatwaul, (Defendant,) Respondent. 

Claim, Company’s rupees 114-9-3. 

Remanded for re-trial for reasons given in case No. 271- 

The 5tii November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 274 of 1846. 

Appeal from a decision of Moulvee Mohioodeen, Moonsiff of Noor^ 
gunge, dated the Wth of August 1846. 

Doodraj Sing alias Dodhun Lai, (Plaintiff,) Appellant, 

versus 

Bechoo Coor, (Defendant,) Respondent. 

Claim, Company's rupees 138-10-3. 

Remanded for re-investigation for same reasons as No. 271. 
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The 5th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 275. 

Appeal from a decision of Moulvee Mohioodeen^ Moonsiff of Noor- 
gunge^ dated the 11/A of August 1846, 

Doodrd|*Biiig alias Dodhim Lai, (Plaintiff,) Appellant, 

versus 

Bechoo Coor, (Defendant,) Respondent. 

Claim, Company's rupees 1 14-6-3. 

Remanded for re-investigation for same reasons as No. 271 • 

The 5th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 277- 

Appeal from a decision of Moulvee Mohioodeen Moonsiff of Noor^ 
gunge j dated the 11/A o/ August 1846. 

Doodraj Sing alias Dodhuii Lai, (Plaintiff,) Appellant, 

versus 

Bechoo Coor, (Defendant,) Respondent. 

Claim, Company’s rupees 25-8-6. 

Remanded for re-investigation for same reasons as No. 271. 

The 5th November 1846. 

Present; F. GOULDSBURY, Judge. 

Case No. 278. 

Appeal from a decision of Moulvee Mohioodeen^ Moonsiff of Noor- 
gunge^ dcded the 11 /A of August 1846. 

Doodraj Sing alias Dodhun Lai, (Plaintiff,) Appellant, 
versus 

Bechoo Coor, (Defendant,) Respondent. 

ClaiiJ^ rupees 137-10-8. 

Remanded for re-iOvestigation for same reasons as No. 271. 
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The 9th November 1846« 

Present: F. GOULDSBURY, Judge. 

Case No. 18 of 1846. 

Appeal from a decision of Moulvee Alt Buksh^ Sudder Ameen of 
Monghyr^ dated \Ath April 1846. ^ 

Kirpa Roy, Ajeet Roy, Neela Roy, and Nurput Roy, (Defendants,) 

Appellants, 

versus 

Mussumatun Bukshun and Taytun, (Plaintiffs,) Respondents. 

Claim, Company’s rupees 944-2-10. 

This suit was instituted by the respondents on the 16th Decem- 
ber 1844. Their petition set forth that the appellants’ ancestor, 
Doola Roy, took in farm from them an 8 annas share of mouzah 
Doolaurpoor, pergunnah Maldah, extending from 1237 to 1245 
F. S., at an annual jumma (or rent) of Sicca rupees 401, one 
year’s rent being paid in advance as security; that the farmer 
having died in Bysack 1247 F., he was succeeded by his father 
Choolhum Roy, his brothers Ajeet Roy, Kirpa Roy, Neela Roy,' 
and Nurput Roy, and his son Chummun Roy, who held possession 
of the farm; that, on making up the accounts for 1237 ^iid 1238 
F. S., a balance of 6 rupees, 3 annas, 16 dams, was found due 
by them, after crediting them with the amount deposited ; that 
they agreed to give up the lease from 1239 F., but, instead of 
doing so, drove off the omlah whom the respondents had deputed 
to collect from the ryots, and took the profits of 1&39 F. them- 
selves ; that plaintiffs, thereupon, instituted a summary suit before 
the collector for the arrears due for 1239 F^, amounting to rupees 
422-6-17^ with interest, and on the 3d of January 183^ A. D., 
obtained a decree from which the appellants did not appeal in any 
court; that, on the death of Choolhum Roy, the other indivi- 
duals above named, with Koonjul Roy, inherited his estate, but 
none of them paid the amount of the summary decree, for the 
recovery of which, together with the costs of suit, amounting in 
all to Sicca rupees 442-9-7^^ and adding an equal amount of 
interest, this suit is instituted. 

Ajeet Roy, Kirpa Roy, Neela Roy, Koonjul Roy, and Nurput 
Roy, denied having had any thing to do with the farm, and pleaded 
ignorance of the summary suit, dleging that respondents did not 
take any piada from the collectoPs court to their place of resi* 
dence (Khodgatchee.) They also denied having had any connec- 
tion with Doola Roy. 

Chummun Roy (the son of Doola Roy) admitted that the lease 
was taken by his father, as set forth in the petition of plaint, but 
pleaded that the latter died in Chyte 1247 F., leaving only two 
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heirs, viz. Chummun Roy himself, and another son called Moornt 
Roy, who had possessiori of the farm till Poos 1240 P. S., np to 
which time thfey paid, in cash and grain, to cazy Sabir Ali, (the 
husband of Miisst. Taytun, respondent,) a sum of rupees 1203 in 
full of the rent of the inehal; that, so for from there being any 
thing dm tp respondents, the latter have' not refunded the 401 
rupees deposited as security. He also pleaded that the claim was 
barred By the law of limitattoris. 

The sudder ameeii, after taking evidence from both parties 
in support of their respective statements, decided that, as none 
of the defendants in the summary suit had appeared before the 
collector,’ and "as they did not subsequently bring any action in 
the civil court 'to contest the award, the summary decision 
had become final and irreversible, arid, cohseqireiitl}^, the pleas 
now advanced the defendants could not be listened to. He, 

accordingly, gave a decree in the respondents^ favor for the full 
amount claimed against all the defendants except Koonjul Roy, 
whose inheritance of Choolhum Roy’s estate he did not consider 
to be proved. ' 

In appeal from this decision it is pleaded that the witnesses 
brought forward by appellants have proved that they, as well as 
Choolhum Roy, lived separate from Doola Roy, and had nothing 
to do with the farm in question, the lease for which was made out 
in the name of Ddola Roy only. That the summary decree was oV* 
tained ewparte through the contrivance of the res{>ondents, (and 
without the knowledge of appellants,) who got two of their own 
servants to certify that they (appellants) could not be found when 
the process was issued from the collector’s office. That these 
very persons have given evidence before the sudder anieen in denial 
of their so certified. That notwithstanding that the object 

of the a/Sinary award was to enforce immediate payment of the 
arrear claimed, the respondents did not sue out execution, for fear 
that appellants, on being thus informed of the existence of the de- 
cree, would. institute a regular suit to contest the award. That, in 
one of the summary claims, respondents named only three persons, 
viz. Choolhul|i,Chumun, afidAjeet,as heirs of Doola Roy ; whereas, 
in the othir |uit (the one upon which this action is based) they 
have named no Ibss than six individuals. 

Judgment. 

The summary decree upon which this action was based having 
been passed exparte^ upwards of 12 years antecedent to the insti- 
tution of this suit, and execution not having been applied for 
during that interval, are circumstances, of themselves, sufficient to 
render it very ddubtful whether the appellants were duly informed 
of such a decree having been passed against them, and the sudder 
meen, in refusing to listen to their plea to that effect, has acted, 
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in my opinion^ contrary both to law an(J to equity, the 6th Section 
of Regulation VIIL 1831, which restricts the admission of regular 
suits to contest the justice of summary awards for arrears of rent 
to one year, distinctly states that such period is to be calculated 
from the date of delivery, or of the tender to the party against 
whom the award is made, of the collector’s decision,” thereby 
making the knowledge that such a decision had been passed an 
essential condition. In the present case, there is no proof what- 
ever that the appellants had any intimatiou of a summary decree 
having been passed against them, previous to the institution of 
this suit ; and I think it was incumbent on the sudder ameen to 
have enquired into the objections urged by them. I accordingly 
remand the suit, in order that he may revise his decision, and, 
after enquiring into the appellants’ pleas, substitute for it such a 
one as may be conformable to justice. The usu^^l order for the 
refund of the stamp duty, &c* 


The 10th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 19 of 1846. 

Appeal from a decision of the Sudder Ameen of Bhaugulpore^ 
Baboo Nocoot Chunder Chowdry, dated 29th April 1846. 

^r. John Oman, (one of the Defendants,) AppeUants, 

versus 

Muddun Thakoor, (Plaintiff,) Respondent. 

Claim, Company’s rupees 370-12-7i- 

This suit came before this court in appeal on the 23d April 
1845, and was remanded for re-investigation according to the 
decision passed upon that date, of which the following is a copy. 

^^This is a claim for rupees 370-12-7i^ which two of the plain- 
tiff’s ryots (Sookaee Munder and Pershad) owed him on account 
of indigo advances and rent, and for which Mr. Lynch, the karpur^ 
daz (or manager) of Mr. J. Oman, made himself responsible, by 
executing an instalment bond on the 4th September, 1842, stipu- 
lating to liquidate it by instalments. 

Mr. Lynch did riot defend the suit, and Mr. Oman pleaded 
that the instrument was executed without his knowledge, and 
without any authority from him. 

The sudder ameen, after questioning three of his vaqeels as to « 
the usage of indigo planters as regards such matters, gave a de- 
cree against both defendants, from which Mr. Oman* has appealed. 

^^As the investigation of the lower court is not sufficiently 
complete to enable me to form a correct decision, I return the 
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case for re^investigation^ in order that the sudder ameen may take 
the evidence of three or four of the most respectable indigo plant- 
ers of this district^ unconnected with the parties^ as to the usage 
in such cases^ and that he may call upon plaintiff for proof of his 
having demanded payment of the debt from Mr. Oman, and of the 
latter having said that he would pay it, and to produce any other 
similar instruments executed by Mr. Lynch, during the time that 
he was manager, also that he may call upon Mr. Lynch for his 
defence, and for any proofs that he may wish to adduce in support 
of it, and upon the appellant for any proof that he may have to 
bring forward in refutation of the claim 

The sudder ameen, after taking further evidence in conformity 
^th these instructions, came to the following decision. That 
it had been proved by the document itself, the evidence of witness- 
es, and Mr. Lynches own admission, that the kistbundee was 
executed by the latter as karpurdaz of Mr. J. Oman, and for 
the benefit of the latter, in as much as several of plaintiff^s 
witnesses had deposed to the crops which were cultivated by 
Sookaee and Pershad, (the ryots for whose debt to plaintiff 
Mr. Lynch became responsible,) having been taken to Mr. Oman’s 
factory ; to their having since cultivated the lands of Mr. Omanis 
ijarah, and to their having furnished indigo plant to him with- 
out receiving advances; that it had likewise been proved in 
evidence that Mr. Oman, on being pressed by plaintiff for 
payment of the debt, promised liquidation ; that the evidence 
of Mesrs. Landale, Piron, Fulton, and Dussumier, indigo plant- 
ers, went to shew that, in such cases, the proprietor of the 
factory, and not the manager, is responsible ; that a written opi- 
nion, obtained from certain indigo planters by plaintiff and attested 
by witnesses, is in favor of the same construction ; that the only 
indigo planters whose evidence the appellant could procure in 
support of his views, were Messrs. D. Oman, Elphinstone, and 
Bennett, one his brother, the other his partner, and the third in 
bis employ. For these reasons, and with reference to the case 
reported at page 97 of the 1st volume of the Sudder Dewanny 
Reports, Jje decreed the case against Mr. John Oman only, exempt- 
ing Mr. Lynch from liability. 

In appeal from this decision it is pleaded, among other matters 
not deserving of notice, that Mr. Lynch was not karjmrdaz on 
the part of Mr. Oman, hut merely his agent, or moktar ; that no 
sufficient proof has been adduced that the debt was incurred by 
the latter for the benefit of the factory, the witnesses who 
deposed to that effect being under the influence of the plaintiff ; 
that the eviden<be of Messrs. Landale, &c. has not been correctly 
stated by the sudder ameen, in as much as it was to the effect that 
the proprietor of a factory is only Kable for debts incurred by his 
karpardaz^ or agent, which are entered in the account books (roMwr, 
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and mascoobar) of the factory^ which has not been done in this 
instance. (It is here to be observed that the books produced 
by the appellant in the lower court were rejected because they 
were not signed by Mr. Lynch.) After the mojbat (or reasons) of 
appeal had been filed, the vakeels of the appellant produced a bond 
said to have been executed by Sookaee M under, &c. in favor of Mr. 
Lynch, as karpurdaz of Mr. Oman, for the amount of the instal- 
ment bond in question, and which bond, the appellant states, Mr. 
Lynch had pledged, with others, to David Oman, who became 
surety for him (Mr. Lynch) when he was arrested in execution 
of a decree of court ; but no allusion to this document is to be 
found on the proceedings. 

In this case, with the exception of Mr. John Oman’s brother, 
partner, and assistant, all the respectable indigo planters of the 
district who have signed the written opinion filed by the plaintiff, 
or given their evidence in the suit, are in favor of the responsibi- 
lity of the proprietor, under the circumstances set forth ; and, as 
this is a case which must be decided according to local usage, I 
see no reason for impugning the justness of the sudder ameen’s 
decision of the 29th of April 1846, which is hereby affirmed, with 
costs against the appellant. 

. The 13th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 21 of 1846. 

Appeal from a decision of Baboo Nocoor Chunder Qhowdry, Sudder 
Ameenof Bkaugulpore^ dated \9th of May 1846. 

Khurrugjeet Sing, (Plaintiff,) Appellant, 
versus 

Damoodur Sing and others, (Defendants,) Respondents. 

Claim 775 rupees, to get the plaintiff’s (appellant’s) name 
entered in the collector’s books, as purchaser of mouza Moorho, 
pergunnah Nursirigpoor-Koorah. 

This suit was instituted, in the court of the sudder ameen at 
Monghyr, on the 25th February 1845, but was, subsequently, 
transferred to Bhaugulpoor, on a sudder ameen being attached to 
that Station. The plaint set forth, that, on the 9th Maug 1246 F . S., 
the defendants sold the above mouza for Sicca rupees 775 to 
plaintiff (appellant,) received the purchase money, and gave up 
possession, but would not get a mutation of names effected on the 
collector’s books. 

The defendants admitted the sale, and requested that a decision 
might issue, accordingly ; but, before this could be done, Sheo- 
sahoy (an inhabitant of Mozufferpoor in Tirhoot) came forward as 
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oozoordar (or objector,) stating that the defendants were his debt- 
ors, and that the mouzah in question had been attached by the 
court in execution of a decree which he held against them, when 
Gondee Sing (the brother-in-law of Damoodur Sing) put in a claim 
to it as purchaser of Moorho and other villages, which the principal 
sudder ameen disallowed on the 2d November 1840, and this order 
was upheld in appeal both by the judge and the Sudder Court ; that 
notwithstanding this, the defendants got Bondee Sing to institute 
a regular suit to the same effect, and on the 20th April 1843, the 
principal sudder ameeii passed a decree in his favour for the other 
villages mentioned in the bill of sale, but excluding Moorho; 
that this decision was reversed in appeal by the acting judge on 
the 5th January 1844, and all the villages included in the kexvallah 
ordered to be sold in satisfaction of his (Sheosahoy^s) decree; 
that this suit has been got up collusively by the defendants, and 
is inadmissible under Section 12, Regulation III. 1793, and Con- 
struction No. 1129. 

The sudder ameen, after referring to the acting judge^s decision 
of the 6th January 1844, and the record of that case, as well as of 
the execution of the decree, and after ascertaining from two decrees 
of the principal sudder ameen^s court that the amount of Sheo- 
sahoy^s decrees against respondents had not been realized, was of 
opinion that the 'suit \vas inadmissible under Section 16, Regula- 
tion 111. 1793 , and could not be entertained until such time as the 
full amount of the objector^s decrees should be realized ; he accord- 
ingly dismissed the claim. 

Nothing ifew is pleaded in appeal, and as the suit is evidently a 
collusive one, (a fact which is sufficiently apparent from the peti- 
tion of plaint omitting all mention of the former proceedings 
detailed in the oozoordar’s petition,) I see no reason for impugning 
the decree of the lower courts which is hereby affirmed, with all 
costs payable by appellant. 

The 16th November 1846. 

^besbnt; F. GOULDSBURY, Judge. 

Case No. 23 of 1846. 

Appeal from a decision of Baboo Nocoor Chunder Chowdry^ Sudder 
Ameen of Bhaugulporey dated the 2Qth of May 1846. 

Bondee Sing, (Plaintiff,) Appellant, 
verstis 

Damoodur Sing and others, (Defendants,) Respondents^ 

Claim for possession of a 12 annas share of mouza Boodham. 
Action Imd at 602 rupees. 
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This suit was instituted before the sudder ameen of Monghyr, 
on the 20th September 1845, and was, subsecpiently, transferred 
to Bhaugulpore on a sudder ameen being appointed there. 

The petition of plaint set forth that, on the 15th of July 1845, 
the defendants (Damoodur Sing, Aghund Sing, Khedoo Sing, and 
Kunchun Sing) sold a 12 annas share of mouza Boodham to plain- 
tiff, for 600 rupees, but would not give the latter possession of their 
purchase. 

The defendants admitted the claim, when Babooram Munder 
came forward as oosoordar (or objector,) stating that on the IJth 
Maug 1256 F. S., Achumbhit Lall Mahta and Birj Lall sold a 
4 annas share of the village to him for 900 rupees, and that, on 5th 
July 1844, Horil Sing and Rajun Sing sold an 8 annas share of 
the same to him for 2,819 rupees, thus constituting him (the objec- 
tor) proprietor of 12 annas, which he holds in possession; that 
the remaining 4 annas was sold by Horil Sing to Sheosahoy Sing, 
(the son of Damoodur Sing,) for 1,500 rupees, and that the plaintiff 
and defendants have got up this suit collusively, in order to injure 
him (the objector.) 

The sudder ameen remarked that, as the objector laid claim to 
a 12 annas share in the mouza also, and as it was clear from the 
copy of a proceeding held by the collector on the 25th October 
1844, that disputes existed between the vendors (defendants) in 
the present case, and the objector, regarding the estate, the plain- 
tiff ought to have included the latter among the defendants : he 
accordingly nonsuited tl)e claim. 

In appeal from this decision the plaintiff contends that, as the 
vendors admitted the sale, there was no necessity for him to sue 
the objector also. 

This suit has certainly all the appearance of being a collusive 
one, for it is clear from the roobocaries of the collector's office, of 
which copies are filed on the record, that the objector is the 
recorded proprietor of a 12 annas share (as purchaser from 
Achumbhit Lall, &c.) and that, when the usu^ mutation of names 
was applied for by him, and notifications were issued in conse- 
quence, no one else came forward to claim the property. The 
sudder ameen^s decision is perfectly right and proper, and it is 
hereby affirmed with costs against the appellant. 
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The 17th November 1846, 

Present : F. GOULDSBURY, Judge. 

Case No. 25 of 1846. 

Appeal from a decision of Baboo Nocoor Chunder Chowdhree^ Sudder 
Ameen of Bhaugulpore^ dated the 3d June 1846. 

Sheik Peeruii, (Defendant,) Appellant, 
versus 

Rughoobur Mundur, Jankee Mundur, and Beesoo Mundur, sons 

and heirs of Bhunjun Mundur, deceased, (Plaintiffs) Respond- 
ents. 

Claim, rupees 191-12-6. 

This suit was instituted, in the court of the moonsiff at Kishen- 
gunge, on the 5th September 1845, and, subsequently, trans- 
ferred (with others) to the sudder ameen. 

The plaint set forth that, on the 5th Bhadoon 1248 F., the 
defendant (appellant) borrowed from the father of plaintiffs (re- 
spondents) a sum of Sicca rupees 121, for which he executed a 
teep (or note of hand) stipulating to repay the amount, with in- 
terest, in Bysakh 1249 F., but failed to make good his promise. 

Defendant, in hip answer, admitted the borrowing of the money 
and execution of the teep, but pleaded payment in full at different 
times, according to separate receipts in his possession. 

The sudder ameen, after taking evidence from both parties, dis- 
allowed the defendant's plea of payment, although supported by 
the evidence of three witnesses, for the following reasons : 

Firstly. Because the defendants did not specify the dates on 
which the alleged payments were made in his answer, but with- 
held this information until his rejoinder was filed after the plain- 
tiff^s proofs had been given in. 

Secondly. Because defendant's witnesses gave contradictory 
testimony in regard to the age of the original plaintiff Bhunjun 
Mundur, thereby shewing clearly that they never saw him. 

Thirdly. Because all the four receipts, although written at differ- 
ent periods, ijre witnessed by the same individuals. 

Fourthly. The statements of the defendant and of his wit- 
nesses are at variance in regard to the reasons assigned for the 
non-return, to the former, of the teep, by the plaintiff. 

Fifthly. According to the evidence of defendant's witnesses, 
defendant paid more than was justly due by him, which the sudder 
ameen considered very strange and incredible. 

Sixthly. The receipts appeared to have been written on new 
paper, and afterwards intentionally made to appear discoloured. 

For these reasons, the sudder ameen decreed in plaintiff’s favor 
for the full amount sued for. 



ZILLAH BHAUGUJLPORE. 


131 


The appellant has not shewn any sufficient ground to impugn 
the correctness of the decision of the lower court, which appears 
to be quite correct. The receipts produced by defendant are evi- 
dently fabricated ; and even had they been genuine, they would not 
have availed him much, as they do not specify on account of what 
tramaciion the money was paid, and defendant himself admits 
that there were other bonds, besides the one which forms the sub- 
ject of this suit. I, accordingly, dismiss the appeal with costs, 
affirming the sudder anieen^s decision. 


The 17tii November 1846. 

Present : F. GOULDSBURY, Judge. 

Case No. 26 of 1846. 

Appeal from a decision of Moulvee AH Bukshy Sudder Ameen of 
Monghyry dated the 10//t Jam 1846. 

Sheo Sunker Singh, (Defendant,) Appellant, 
versus 

Musstn. Soorja, Mununda, Deoka, Radha, and Niiwiil Coor, 
(Plaintiffs,) Respondents. 

Claim, Copipany’s rupees 798-2-5. 

This suit was instituted, on the 23d September 1845, by re- 
spondents, (as heirs of Joorainun Singh,) to get their names entered 
in the collector's registry as proprietors of certain jagheer lands, 
situate in mouzah Burhaia, perguniiah Sulleemabad.* 

The petition of plaint set forth that 40 beegahs, 5 cottahs, 8 
dhoors of huid in the above-named mouzah, were conferred upon 
Ram Bux Singh Sepoy, as jagheer, and enjoyed by him during 
his life, and, after his death, by his widow. That, when the latter 
died without heirs, the lan^ was attached by the regulating officer 
of the invalid thannahs, who, on the 8th March 1831, made it 
over to Jooramuu Singh (the plaintiff^s ancestor) to make up a 
deficiency in his own jagheer; intimation of such transfer being duly 
made to the collector of Behar. That when pergunnah Sulleem- 
abad was made over to the Monghyr collectorate, a permanent 
settlement of the land was concluded with Jooramuu Singh, at a 
yearly jumma of rupees 20-2-11-4, on the 23d December 1833 ; 
but, owing to the name of Sheo Sunkur Singh defendant, having 
been entered in the canoongoe^s serishta, as cultivator y while the land 
was under attachment, and to the canoongoe^s papers having been 
transferred to the collector’s office, the name of Sheo Sunkur 
got to be entered in the kitaub tehseelee (or book of collections,) 
and he enjoyed the produce of the land from the 9th Assin 1241 
up to the year 1246 F. S., notwithstanding that plaintiff paid the 
(jovernment revenue. That, from 1247 to 1261 F., the plmntiffs 
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gave a lease of the land to Sheopershad Singh and Ram Sahdy, 
malicks of mouzah Burhaia, according to which they have had 
possession ; but, in consequence of defendant's name being erro- 
neously borne on the kitaub teliseehe (as above stated,) plaintiffs 
are necessitated to bring this action to get their names entered, as 
well as to obtahi mesne profits from defendant for the period 
above mentioned. 

The defendant states that his father Achil Singh was the son of 
Ram Sunkur Singh, own brother of Ram Bux Singh ; that, on 
the death of the latter, Achil Singh with Musst. Nowlassee, the 
concubine wife of Ram Bux Singh, succeeded tp his estate, and, 
wlien Nowlassee demised, plaintifFs father got possession of the 
jagheer, until it was attached by Government ; that, from the 
time of settlement, Achil Singh paid the Government revenue ; 
that defendant has had possession, under the settlement with 
Achil Singh, and plaintiffs have nothing to do with the property. 

The sudder ameen considered it to have been fully proved by 
the roobacary (or proceeding) of the regulating officer of the 8th 
March 1831, the^ pottah of settlement of the 23d December 
1833, certain perwaunahs to the canoongoe, filed by plaintiffs, 
and the evidence of witnesses adduced by the latter, that tlie 4() 
beegahs, constituting the jagheer of Ram Bux Singh, (which de- 
fendant claims as Tiis heir,) were attached in consequence of there 
being no heirs, and settled with Jooramun Singh, son of Gunsham 
Singh comtdhan^ ancestor of the plaintiffs, by order of the regu- 
lating officer, and that, from the time of settlement ' up to 1246 
F. S., defendant made away with the produce. He accordingly 
passed a decree in plaintiff’s favour foi" the registry of their ildiihes, 
and for mesne profits, to be adjusted when the decree should be 
carried into execution. 

In appeal from this decision, {h| defendant pleads that l>iS father 
Achil Singh, as the nephew of Ram Bux Singh, was the lawful heir 
of the latter, and that his name, and, after him, that of the defen- 
dant, was entered in the collector’s books ; moreover, th^t plamtiffs 
admit the possession of Achil Singh and defehdant up to 1246 F. ; 
that the r^biteary of the regulating officer, alluded to, was held 
without his (deffndj^nt’s) knowlec^e, ahd without enquiry ; that, 
on the 10th Septeiiiber 1833, a settifement was these very 

knds with Achil Singh, kt a jummah of rupees 20-2-1 1-4, under 
the provisions of Regulation I. I804i in proof of yhichhe produced 
an authenl^icated copy of the kubooleeut executed l>y Achil Singh on 
that date, and an extract from thb^regifif&r of S^pjbtlements (intikbah 
hmdobust) of the Nfonghyr colleCtorate, in^which tjie jagheer in 
question is entered as haying been settled with Achif Sii^fe Ae*V 
of Ram Bux in 1241 F. Sj which settlement subse- 

quently? confirmed by the Sudder Board of ‘Reyenue on tbe t$th 
April 1836. The appellant further plei^ed that the sudder iimeCn 
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had decided the case without calling upon the collector for a re- 
port on the above points. 

In this case, both parties claim to hold the lands under settle- 
ments concluded with their respective ancestors by the collector ; 
the plaintiffs founding their title upon a settlement made with 
their ancestor Jooramun Singh on the 23d December 1833, and 
the defendant resting his right of occupancy upon a settlement 
with his father Achil Singh (as heir of the original grantee) on the 
10th of September 1833, and both parties produce documents in sup- 
port of their respective claims. Tliatof the plaintiffs being the origi- 
nal pottah bearing the seal of |he collector’s office and signature 
of the assistant ^puty collector, while the defendant (in this 
court) has produced copies of Achil Singh’s kubooleut and of the 
extract from the register of settlements, both attested by the seal 
and signature of the collector. Now, if these documents are 
genuine, it is clear that the same land has been settled twice over 
with different parties ! and yet, the sudder ameen has made no 
enquiry from the collectpr to ascertain the real state of the case, 
but has taken the plaintiffs’ story for granted, and decreed in their 
favour. Such a decision cannot be regarded as otherwise than 
incomplete and unsatisfactory, and it is, accordingly, hereby 
annulled, and the cose remanded to the sudder ameen, in 
order that he may call upon the collector for a full report in 
regard to the settlement of the lands, stating to which of the two 
contending parties the right of occupancy belongs under the 
provisions of Regulation I. 1804 ; how it happened that two set- 
tlements were made ; and, in the event of Achil Singh being the 
heir of Ram Bux Singh, wlw he was excluded, and tlm, land as- 
signed to another party. The sudder ameen will also take evi- 
dence from defendant in proof of his being the only surviving heir 
of Ram Bux Sipgh, and of his having held possession under the 
se^lement concluded with the latter, and, after having ascertained 
the real facts of the case, pass a decision conformable to justice 
and to the regulations- The usual order for the refund of stamp 
duty, and adjustment of costs. 

The 19th November 1846. 

Present: y. GOULDSPURY, Jupge. 

Casje No. 175 of 1^46. ^ 

Appeal from d decision of ^eyud Humeedoodeen Ahamedy Moomiff 
of Kishenffo/ngCy dated the 12/A 1846t^ 

" Jeo Loll Sing Jemadar, (Plaintiff,) Appellant, . 

ver^ 

Bulkob Muiidur, son, and Bujrungee Mundur, grandson of Bhajee 
. deceased. Respondent. 

Claim, Company’s rupees 49-4, principal and interest of a note 
of hand dated the lOth Sawun 1244 F. S* 
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This suit was brought by appellant (on 8th December 1845) for 
the recovery of Sicca rupees 23-0-2 pie, ami an equal amount of 
interest, said to be due to him, under a teep (or note of hand) 
executed by Bhajee Das (deceased) by the hands of Bulkoo Mundur 
(his son) on account of rent to the year 1243 F. S. 

Bulkoo Mundur denied having executed any such obligation, 
and Bujmngee Mundur pleaded ignorance of the transaction and 
non-liability. 

The moonsilf dismissed the claim on the ground of two of the wit- 
nesses named by plaintiff having denied their attestation to the teep^ 
and of the two who gave evidence in support of it being unworthy 
of credit ; and the plaintiff appeals against this decision. 

Although three witnesses on the part of plaintiff have deposed 
to the execution of the obligation in their presence, yet there is 
one circumstance which is fatal to plaintifPs suit under that docu- 
ment^ viz. that the person in whose name it was written was not 
present at the time, and there is no evidence to show that he em- 
powered his son to act for him in the matter. It is stated by the 
putwarree (Hunnoonian Das) that both Bhajee Das and Bulkoo 
were in arrears of rent to plaintiff, and, if so, the latter is at 
Uberty to bring a separate action for the recovery of any amount 
which his accounts may shew to be justly due from them on that 
account; but the present action, for the reasons above stated, 
cannot lie. The appeal is dismissed with costs, and the decision 
of the lower court upheld. 

. The 20th Novembeh 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 27 of 1846. 

Appeal from a decision of the Sudder Ameen of Monghyr, Moulvee 
AH Buksh Khan^ dated the 20/A of June 1^6. 

Roop Chund Bhuggut ^Plaintiff,) Appellant, 
versus 

Mr. John Francis Caston, (Defendant,) Respondent. 

Claim, Company’s rupees 642-8, under a receipt, dated the 4th 
March 1845.1^ 

This sA: was instituted, on the 29th November 1845, by the 
appellant, whose petition of plaint set forth that a certain Mrs. 
Thompson, having brought a suit against the defendant in the sud- 
der ameen’s court, the property of the latter was attached ; when 
tbe plmntiff (appellant) came forward as his surety, in the amount 
of 1,101 rupees, for the release of the property in question ; but, 
in consequence of the house which plaintiff pledged as security 
having been reported by the nazir to be worth less than the amount 
specified in the security bond, the deficienev, amounting to 500 
rupees, was deposited by plaintiff in the suddfer ameen’s court, as 
per the nazir’s receipt of the 4th March 1845. TJhat, when Mrs. 
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Thompson obtained a decree for the amount of her claim^ the 
defendant failed to make it good^ and^ in consequence^ the plaintiff 
to pay not only the 500 rupees deposited by him as above, 
but a further sum of rupees 597-8-3, under another receipt of the 
nazir bearing date the 27th August 1846, for the recovery of which 
he instituted a separate suit, also before the sudder ameen. The 
defendant, in his answer, without clearly admitting or denying the 
security transaction, pleaded payment to the plaintiff of 700 rupees 
in part of his claim, viz. 200 rupees on the 8th March 1845, under 
a receipt signed by plaintiff, and 500 rupees on the 11th Septem- 
ber 1845, without any such voucher. 

To this the plaintiff replied, that the item of 200 rupees alluded 
to by the defendant was paid to him, it is true, but refunded agaiuy 
to the defendant; and that the other item of 500 rupees was 
received by the plaintiff from defendant in part payment of an 
account for hides, for the balance of which defendant had insti- 
tuted a separate suit, which was then pending before the sudder 
ameen. 

The sudder ameen, viewing the defendant's answer in the light 
of an admission in regard to the suretyship, proceeded to consider 
only the plea of payment advanced by him, which he deemed a 
valid one for the following reasons : Because plaintiff admitted 
having received the 700 rupees, and, although he pleads that 200 
rupees of it were subsequently returned to defendant, yet the 
repayment constituted a distinct transaction, which could not 
form the subject of enquiry in this suit ; and because plaintiff had 
failed to prove that the 500 rupees were paid to him in part of the 
price of hides, while defendant had shewn by his witnesses that 
the payment in question was on accouiit of the security transac- 
tion. For these reasons, the sudder ameen gave the defendant 
credit, in this suit and the second one alluded to in the petition of 
plaint, for 700 rupees, with interest thereon, (amounting to 30-6-6,) 
and awarded the balance, rupees 425-8-6, to the plaintiff, in the 
other case, dismissing his claim in the present instance. 

In appeal, the plaintiff contends that the deduction, by the lower 
court, of the 700 rupees from this claim, was unjust, and that the 
sudder ameen, instead of taking up the suit on account of the 
hides at the same time with the others, decided it separately on 
the 16th July 1846, nonsuiting the claim. 

Judgment. 

It is very clear from the evidence in this, and the two following 
cases, that the two iteitts of 200 and 500 rupees, the receipt of 
which is admitted by plaintiff, were paid by the defendant in part 
of the plaintiff^s claim under the security bond, and that the latter, 
with the vieyf^ (apparently) of getting all the three suits tried in 
the court of the sudder ameen at Monghyr, where he (plaintiff) 
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resides^ credited the 500 rupees in part of the claim for hides^ &c« 
which would, otherwise, have exceeded 1000 rupees and been cogni- 
zable by the principal sudder ameen at Bhaugulpore. Under these 
circumstances, I see no reason for interfering with the decision of 
the lower court, which is hereby affirmed under the provisions of 
Regulation IX. 1831. According to the strict letter of the law, as 
explained by the Circular Order of the Sudder Court of the 11th 
January 1839, the plaintiff might have been nonsuited in this and 
the following suit for dividing his claim into two parts, but, as the 
defendant has not appealed, and no loss has occurred to Govern- 
ment in stamp duty, it is unnecessary to interfere on that point. 

The 20th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 28 of 1846. 

Appeal from a decision of the Sudder Ameen of Monghyr^ dated 
20^^ June 1846. 

Roop Chund Bhuggut, (Plaintiff,) Appellant, 

versus 

Mr. John Francis Caston, (Defendant,) Respondent. 

Claim, Company’s rupees 613-7* * 

The circumstances of this case are similar to those described in 
the preceding one : the cause of action, the grounds of decision, 
and reasons of appeal being the same in both, the same orders 
are consequently applicable. 

Appeal dismissed. 

The 20th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 34 of 1846. 

Appeal from a decision of the Sudder Ameen of Monghyr, Moulvee 
Ali Bukshy dated I6th July 1846. 

Roop Chund Bhuggut, (Plaintiff,) Appellant, 
versus 

Mr. John Francis Caston, (Defendant,) Respondent. 
CLAiMi^nlpees 478-2-6. 

This case was instituted by plaintiff (appellant) on the 2d of 
February 1846, to recover from Mr. J. F. Caston (as heir of his 
father Mr. William Caston) the value of certain hides and horns, 
which, the plaintiff alleges, were entrusted by him to the said 
Mr. William Caston, to be sold in Calcutfa ; and which the latter 
(not being able to dispose of them) left with a Mr. Smith to be 
sold, when he returned to Monghyr, where he died shortly after- 
ward. The plidnt w^nt on to state that Mr. William Caston’s ef- 
fects wero tal^n charge of by the Supreme Court, and. that the hides 
in question were i4bld for rupees 918-6, whichi together with the 
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proceeds of the other property, was received by defendant, who has 
only paid 500 rupees of the amount to plaintiff, who brings this 
action for the balance calculated as follows. 

Sale proceeds of the hides, &c., Rupees 918 0 6 

Interest thereon, 82 10 0 

Total, 1,000 10 6 

500 0 

... 22 8 

522 8 0 

Remains due, 478 2 6 

Defendant, in answer, pleads that the 500 rupees, alluded to by 
plaintiff, were paid in part of the security transaction, (alluded to 
in Case No. 27,) and denies having received any money belonging 
to plaintiff from the Supreme Court., 

The sudder ameen, finding it proved by the evidence adduced in 
this and the two preceding cases that the 500 rupees referred to 
had been paid by defendant in part of the debt due by the latter 
to plaiptiff on account of the suretyship, which forms the subject 
of Case No. 27^ was of opinion that this claim, which amounts to 
upward of 1,000 rupees, (if the 500 rupees be not deducted from 
it) was not cognizable by his court, and that the petition of plaint 
had been engrossed on a stamp of inferior value ; and he, accord- 
ingly, nonsuited the claim for this irregularity. 

The decision recorded in Case No. 27 being applicable to this 
one also, the appeal is dismissed, and the decision of the lower 
court affirmed. 

The 23d November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 30 of 1846. 

Appeal from a decision of Moulvee Ali Buksh Khauy Sudder Ameen 
of Monghyr^ dated 24/4 June 1846. 

Hunnooman Misser and others, (Defendants,) Appellants, 

versus 

Deriao Singh and Madhoo Singh, (Plaintiffs,) Respondents. 
Claim, Company's rupees 351-9-1, value of grain, &c. 

This is a suit for the recovery, from the defendants (appellants,) 
of the balance due by them to plaintiffs (respondents,) for grain, 
supplied by the latter between the 3d and the 13th of Aughun 
1252 F. S. 

The defendants deny having received any grain from the plain- 
tiffs at the time mentioned, and allege that the suit has been 
falsely got up, but they assign no reason for such a proceeding on 
the part of plaintiff. 


Deduct, 

Cash paid by defendant in part, 
Interest thereon, 
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The sudder ameen, finding the claim to be proved by the evi- 
dence of five witnesses, before whom the grain was weighed and deli- 
vered to defendants, decreed in plaintiffs^ favor, remarking in his 
decision that, in such transactions, it is not customary for parties 
in the niofussil to execute written obligations, and that, if such 
obligations were to be required by the courts in every case, much 
inconvenience would arise. 

In appeal, the defendants found their objections entirely on the cir- 
cumstance of no written instrument having been filed by plaintiffs. 

I see no reason to discredit the testimony of the plaintiffs^ wit- 
nesses, which sufficiently proves the transaction. The defendants 
have, not shewn that they were at enmity with the plaintiffs, nor 
have they assigned any reason why the latter should have brought 
a false action against them : of the three witnesses brought for- 
ward by defendants to prove that they never took any grain from 
plaintiffs, one is a kandoo^ another a dhanook^ and the third a 
ffowalahy and their evidence has been fully met by that of Chetoo 
Loll, arhuteea (or broker,) who deposed that the defendants were 
in the habit of taking grain from plaintiffs and disposing of it again. 
Under these circumstances, I see no reason for interfering with the 
decision of the lower court, which is hereby confirmed. % 

The 26th November 1846. 

Present: K GOULDSBURY, Judg^. 

' Case No. 31 of 1846. 

Appeal from a decision of Moulvee AH Buksh Khan^ Sudder Ameen 
of Monghyr, dated the 2Ath June 1846, 

Alif Khan, (Defendant,) Appellant, 

. versus 

Musst. Jassoo and others, (Plaintiffs,) Respondents. 

Claim, rupees 583-5-2, value of 824 mangoe, taur, and other 
trees, ryo//ee share. 

This suit was instituted by the respondents on the 24th July 
1845. The plaint set forth that their ancestor Doobree Sahoo, on 
the 15th May 1843, purchased from one Ruhmoo Sahoo 19 beegahs 
7 cottahs and 12 dhoors of land, with the trees growing thereon, 
for 847 rupees^ that he gave a lease of the taur trees to one 
Nirmul Pas^e,^who paid the rent (hissa hakimee) to Doobree 
Sahoo, and, aftfer his death, to plaintiffs ; notwithstanding which, 
the defendant, with a view of dispossessing plaintiffs, brought an 
action under Act IV. 1840 in the*foujdaree court, and obtained an 
award in his favour for the ryottee share of the trees, to set aside 
which this suit is instituted. 

The defendant answered that the land purchased by plaintiffs^ 
ancestor originally belonged to Sheik Fazil, in whose time the de- 
fendant’s ancestors Domtin Khan, &c., lived thereon, and planted 
certain trees (maugoe, jack, date, &c.,) in their own compound, the 



ZILLAH BHAUGULPORE. 


139 


landlord's dues [hissa hakimee) of which were paid to Sheik li Fazil, 
and his successors ; the ryottee share being enjoyed by defendant 
himself. That, when plaintiffs^ ancestor Doobree Sahoo became the 
purchaser, he sold the produce of the trees to one Maunoolah 
Koonjera, (with the view of dispossessing defendant,) who obtain- 
ed a decree for 64 rupees from the moonsiff, which, however, was 
reversed in appeal. That he then instituted a suit, in the name of 
Nirmul Passee, under Act IV. 1840, which was decreed in defend- 
ants favour. 

Munsha Passee (also a defendant) admitted the plaintiffs^ claim, 
and said that the trees had been leased out to him by Alif Khan, 
with the understanding that the latter would pay the costs if any 
one molested him. 

Nirmul Passee admitted plaintiffs^ claim also. 

The sudder ameen was of opinion that defendant had entirely 
failed to prove his right, as ryott^ to any trees except those grow- 
ing on 1 beega 6 cottahs which are not included in plaintiffs^ claim ; 
he, accordingly, decreed in favor of the latter, setting aside the 
award of the foujdaree court. 

There is no doubt that the plaintiffs, as heirs of Doobree Sahoo, 
are entitled to the rights and interests which the latter purchased 
in the land, and the defendant allows that they are entitled to the 
hissa hakimee of the trees in question ;*^(he claims for himself only 
the ryottee share on the grounds of their having been planted 
by his ancestors, and of the former proprietors having only 
taken their dues as proprietors*) Under such circumstances the 
sudder ameen ought to ‘have ascertained by local enquiry when 
and by whom the trees were planted, and who has been in the 
receipt of the ryottee share since that time ; also whether any of 
the former proprietors, previous to Doobree Sahoo, ever received 
it. The case is accordingly remanded, in order that these omis- 
sions may be supplied, and the case re-investigated. The usual 
order for the refund of stamp duty, &c. 

The 26th November 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 32 of 1846. 

Appeal from a decision of Moulvee Ali Buksh Khan^ Sudder 
Ameen of Monghyr^ dated 2^th June 1846. 

Alif Khan (Defendant,) Appellant, 
versm 

Maunoollah Koonjera, (Plaintiff,) Respon|ient. 

Claim, 64 rupees, value of jack fruit. 

The decision o|^ the lower court in this case having been based 
upon the one given in the preceding number, the same orders are 
applicable to both. 
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The 2d November 1846. 

Present: A. SMELT, Judge. 

No. 122. 

Appeal from the decision of Gopal Chundcr Ghose, Moonsiff of 
Bhuttorriah^ dated 30^A March 1 846. 

Bhyriib Chunder Chqckerbutty and others, (Plaintiffs,) Appellants, 

vei'sus 

Mr. J. A. Gregg and others, (Defendants,) Respondents. 

JUDGMEl^T. 

This suit was instituted before the moonsiff to set aside an award 
of the collector under Regulation VII. 1799, in which the plaintiffs 
sued for rent of some land gained by the drying up of a jheel. 
The suit of plaintiffs was dismissed by the collector, on the grounds 
that the plaintiffs had no title, whatever to the land in dispute. The 
moonsiff also dismissed the case on trial on the same grounds as the 
collector, and from this decision of the moonsiff the plaintiffs now 
appeal. The plaintiffs and appellants file in this case a kubooleut 
executed and granted by Mr. J. A. Gregg, the respondent, to the 
appellants, engaging to pay to the appellants, the rent amounting to 
rupees 21-14 annas per annum; and Mr. Gregg received from the 
appellants a pottah for seven years for this very land. The kuboo- 
leut given by Mr. Gregg is not called in question by any of the 
parties ; and in virtue of his engagement to the appellants, it ap- 
pears to me that they are entitled to receive the rent agreed upon 
by respondent, Mr. J. A. Gregg. Leaving therefore the claims of 
others to a proprietary share of the land in question to be adjusted 
in a civil suit, should they be desirous of preferring one, I set aside 
the moonsifTs decision and decree the appeal in favor of the plain- 
tiffs and appellants, with costs and interest to be paid by Mr. J. A. 
Gregg, respondent 
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The 2d November 1846. 

Present: A, SMELT, Judge. 

No. 159. 

Appeal from the decision of Saadut Hossein^ Moonsiff of Khund 
Ghose^ dated the \2th May 1846. 

Kisto Chunder Roy, (Plaintiff,) Appellant, 
i)€rsus 

Ram Soonder Sircar, (Defendant,) Respondent. 

Judgment. 

The plaintiff sued the defendant in the moonsifPs court to recover 
rupees 15, annas 15, gundahs 15, (principal, interest, and costs,) on 
account rent, and to set aside a decree of the revenue authorities 
under Regulation V. of 1812. 

The moonsiff decreed in favor of plaintiff for four rupees ; the 
defendant having produced a receipt in proof of payment of rupees 
five, and the remaining sum being the amount of interest and costs 
of suits in the collector’s and moonsift’s courts. The only point in 
dispute is the validity of the receipt filed by the defendant for five 
rupees, and ^ich the moonsiff admitted as a genuine receipt of rent. 
In my opinion the dakhilah is not a valid one, for the gomashtah, 
Khoodeeram ChucKerbutty, whose signature it bears, declares he 
never granted the receipt at all, nor was the rent ever paid by the 
defendant, respondent Under these circumstances I amend the 
moonsifTs decision, Ihd decree the appeal* in favor of the appellant 
for the full amount claimed. 

The 3d November 1846. 

Present: A. SMELT, Jui^ge. 

No. 160. 

Appeal from the decision of Saadut Hossein^ Moonsiff of Khun4 Ghose^ 
dated the 6th nVJay 1846. 

Muhab^uHit Dutt and others, (Defendants,) Appellants, 

versus 

Sreeram Mookerjee, (Plaintiff,) Respondent. 

Judgment^ 

The plaintiff in this case sued for arrears of rent, amounting to 
rupees 42, annas 2, guhdahs 11, cowree 1, which the moonsiff 
decreed to the plaintiff. The only point for consideration in this 
appeal^i^he assertion of the defendants that they had paid the full , 
amount ® the* rent^ with the exception of rupees 4 for the year 
1250 B. S. The defendants and appellants have failed entirely 
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to produce any proof of the payments they state to have made, 
notwithstanding the moonsiff frequently required them to produce 
it ; and in this court none has been given. 1 therefore confirm the 
moonsiff’s decision, and dismiss the appeal. 

The 3d November 1846. 

Present: A. SMELT, Judge. 

No. 173. 

Appeal from the decision of Mr. J. S. Bell^ Moonsiff of Burdwan^ 
dated the 20th May 1846. 

Byjnath Singh, (Plaintiff,) Appellant, 
versus 

Gooroo Churn Singh and others, (Defendants,) Respondents. 

Judgment. 

The plaintiff sought in this case to set aside an award passed by 
the magistrate under Act IV. of 1840, and instituted the suit before 
the moonsiff for the possession of a purchit, or wall enclosure, and 
its lands, valued at 5 rupees, which the plaintiff stated he had pur- 
chased from one Kunhye Koondho. The defendants also declare 
their having bought the same purchit from Kunhye Koondho. In 
virtue of the deed of sale produced by the defendants, in which the 
sale of the puxchit in question to the defendants is distinctly laid 
down, and is dated two years before the deed produced by the ap- 
pellant and plaintiff, and in which no mention whatever is made of 
the sale of this purchit to the plaintiff, appellant, the moonsiff gave 
a decree in favor of the defendants, dismissing the plaintiff’s suit. 
Under these circumstances I can see no reason wjbatever to disturb 
the moonsiff*’s judgment, which is accordingly affirmed. 

^ The 3d November 1846. 

Present: A. SMELT, Judged 
^ Na 184. 

Appeal from the decision of Moulvee Ali Hyder^ Moonsiff of 
Bamunaray dated the 2^th May 1846. 

Ballonam Day and others, (Defendants,) Appellants, 
versus 

Koodeeram Roy, (Plaintiff,) Respondent. 

Judgment. 

This suit was preferred By plaintiff for a share of one anna and 
12 gundahs ip a tank valued ^t rupees 75-8-5, which the moonsiff 
decreed in favor of the plaihtiff for one anna, 6 gundahs, 2 cowries 
And 2 kraunths share. In thf proceedings held before H:he moonsiff*, 
• the plaintiff produced a kubala which clearly shews bis purchase of 
the share: but it appeared that two of the sharers of the tank were, 
at the time of the plaintiff’s purchase, minors^ and their guardians 
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and coparceners had disused of the minors’ shares without any 
authority. The plaintiff and respondent was also proved to have 
been in possession of the share he bought for upwards of twenty 
years, and some of the sharers themselves admit the fact of the 
respondent’s purchase. The moonsiff very properly refused to re- 
cognise the validity of the sale of the minors’ shares, and gave a 
decree for one, of one anna, 6 gundahs, 2 cowries, and 2 kraunths, 
keeping the minors* right of 6 gundahs, 1 cowrie, and 1 kraunth 
undisturbed by his decree. As I can see no reason to interfere 
with the moonsiffs judgment, it is upheld, and the appeal dis- 
missed. 

The 5th November 1846. 

Present : A. SMELT, Judge. 

No. 188. 

Appeal from the decision of Sreekunth Sinnh^ Moonsiff of Samuntee. 
dated 29th May 1846. 

Juggo Mohun Koour, (Defendant,) Appellant, 
versus 

Kamdhun Hajrah, (Plaintiff , ) Respondent. 

Judgment. 

The plaintiff in this case sues to recover arrears of rent for 

1251 B. S., amounting to rupees 26, 15 annas, 10 gundahs, 2 cowrees, 
and 2 krants, with interest, which the moonsiif decreed in favor of the 
plaintiff. The appellant states his name to be Jugurnath Koour 
and not Juggo Mohun, and this is the only point to be enquired 
into. In the petition of appeal the appellant signs himself as Juggo 
Mohun Koour, and on examination of the accounts for the years 
1248, 1249, and 1250, shews that this appellant paid the rent for 
three years as Juggo Mohun Koour, and the gomashtahs state that 
Juggo Mohun is the appellant’s true and proper name. The 
moonsiff’s decision is confirmed and the appeal dismissed. 

The 5th November 1846. « 

Present ; A. SMELT, Judge. 

No. 189. 

Appeal from th%w^ision of Sreekunth Siny, Moonsiff of Samuntee^ 
dated the %th June 1846. 

Juggo Mohun Koour, (Defendant,) Appellant, 
versus ^ 

Ramdhun Hajrah, (Plaintiff,) Respondent 
Judgment. 

This suit was instituted for the recovery of arrears of rent for 

1252 B. S., and is precise^ of the same nature as the appeal No. 
188, decided this day, and the same decision is applicable to this 
case. 
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\ The 5xh November ^1846. 

Present: A. SMELT, Judge. 

No. 190. 

Appeal from the decision of Sreekunth Sinph, Moovsiff of Samuntee, 
dated the 26tk May 1846. 

Muheis Chunder Kuberaj, (Defendant,) Appellant, 
versus 

Bundeh All Khan, (Plaintiff,) Respondent. 

Judgment. 

The plaintiff sued in this case to recover from the d^'-.idant 
30 rupees, advanced to him in loan, which the moonsiff decreed in 
favor of the plaintiff. Although there was no bond or promissory- 
note given by the defendant, appellant, yet it was distinctly proved 
by witnesses before the moonsiff that the plaintiff, respondent, 
lent to the appellant the sum claimed, without any specification or 
mention of interest As the demand against the appellant is a just 
and correct one, I uphold the moonsitf’s decision, and dismiss the 
appeal. 

The 5th November 1846. 

Present: A. SMELT, Judge. 

No. 196. 

Appeal from the decision of Pearree Mohun Bannerjee, Moonsiff of 
Kytee, dated the 5th June 1846. 

Nuffer Chunder Mundul, (Plaintiff,) Appellant, 
versus 

Saadut Mundul, (Defendant,) Respondent 
Judgment. • 

This suit was instituted to recover the amount of a bond for 
50 rupees, with interest, (18 rupees,) amounting in the aggregate 
to rupees 68. 

The moonsiff dismissed the plaint in consequence of the defen- 
dant’s witnesses deposing that the bond, on which recovery of the 
money was sued for, was not the bond granted by the defendant, 
respondent, to the plaintiff, a()pellant, ^d tliat enmity existed at the 
time between the parties. I) rom this judgment I differ, as the bond 
has been fully and satisfactorily attested by the subscribing witnesses 
to the deed in question, and I see no grounds whatever to lead me 
to believe that tlie demand is a fraudulent one. I therefore set n sid e 
the moonsiff’s decision, and decree the appeal. 
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The 9th November 1846. 

Present: A. SMELT, Judoe. 

No. 201. 

Appeal from the d^ion of Gholam Pyumber^ Moonsiff of Mun- 
gmcotey dated the Ath June 1846. 

Jadoo Bindo Mundul, (Defendant,) Appellant, 
versus 

Manmohinee Dos|i^, for self and Sooroodhunee Dossee, her sister, 
a minor^ (Plaintiffs,) Respondents. 

Judgment. 

This suit was preferred for the recovery of some hereditary pro- 
perty situated in mouzahs Birmapore, &c., which the moonsiff de- 
cided in the plaintiff’s favor. The circumstances of the case are 
briefly these. At the time of the death of Cheeneebas, the proprie- 
tor of the property, he left a wife, Itchamuhee, and two daughters, 
the plaintiffs and respondents, by his second wife, who died before 
him; and as Itchamuhee, by whom Cheeneebas had no issue, relin- 
quished all claim to the property, the plaintiffs and respondents 
were declared by the pundit to be the legal heirs of Cheeneebas. 
The defendant and appellant Jadoo Bindo Mundul laid claim to 
the property in dispute, alleging that he had purchased the same 
from Cneeneebas : his claim was disallowed in a miscellaneous suit, 
and the sale declared invalid ; he then instituted a regular suit for 
the same, which was dismissed, and in which he acknowledges to 
have held possession of the property for four years. As the right 
to the disputed land was clearly proved to* belong to the plaintiffs, 
respondents, the moonsiff gave his judgment accordingly, with 
wasilaut and interest ; and as there is no reason whatever to inter- 
fere with the moonsifi'’s decision, 1 uphold and confirm it. 

The 9th November 1846. 

Present; A. SMELT, Judge. 

No. 202. 

Appeal from the decision of Mr. J. S. Belly Moonsiff of Burd^ 
wauy dated the 5th June 1846. 

Sheikh Baboo Jan and others, (Plaintiffs,) Appellants, 

• versus 

Kajeh Surwur Hosein, (Defendant,) Respondent 
Judgment. 

This case was preferred for the possession of a fishery, which 
the plaintiffs alleged they held under a mocurreree pottah granted 
by the ancestors of the defendant, respondent ; but neither before 
the moonsiff nor in this court have they been able to produce any 
such document ; whilst the counterpart of it, the kuboolyut, most 
distinctly shews the pottah was only given for fifteen years. 
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Under this consideration the moonsiff dismissed the plaint^ as the 
period for which the pottah was granted had expired. This is the 
only point for enquiry in the appeal, and it so clearly is apparent 
that the moonsiff’s decision is quite correct, I4|grm it. 

The 10th November 1846. • 

Present: A. SMELT, Judo®. 

No. 203., 

Appeal from the decision of Mouluvee Ali Hyder^ Moonsiff of 
Bamunaray dated the 6th June 1846. 

Aradhun Roy and others, (Plaintiffs,) Appellants, 
versus 

Soobul Chunder Roy and others, (Defendants,) Respondents. 

Judgment. 

In this case the plaintiffs sought to recover possession of 22 
beegahs^ 5 cottahs of juma land, to which they assert they are 
entitled, being a four annas juma share of mouzah Casseepore. 
I'iie amount of the suit is laid at 63 rupees. The moonsiff dismiss- 
ed the plaintiffs’ suit; from which judgment they now appeal. 

From the proceedings held before the moonsiff, who has entered 
most fully into the merits of the case, it appears that whatever 
right the plaintiffs, appellants, had to the share in question, the 
talookdar transferred, in 1225 B. S,, to the defendants, respondents, 
who have been in posse*ssion ever since, and regularly paid the 
rents. Besides which, the appellants have failed to shew that they 
now possess any title to the lands, and admit in their plaint that a 
putnee bundobust was made with Nuffer Chunder and others, res- 
pondents, in the year 1225 B. S. To the best of my judgment tlie 
moonsifiTs decision is quite correct, and I accordingly uphold it. 

The 10th November 1846. 

Present: A. SMELT, Judge. 

No. 224. 

Appeal from the decision of Nazirooddeen Mahomedy Moonsiff of 
Culnuy dated the 2Zrd June 1846. 

Doobraj Singh, (Defendant,) Appellant, 
versus 

Nubin Chund Mooluck, (Plaintiff,) Respondent. 

Judgment, 

This suit was preferred to recover rupees 149-1 2-lOg,, the amount 
of a bond with interest, which the moonsiff decreed in favor of the 
plaintiff, 
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The bond has been duly proved by the subscribing witnesses, and 
it is not pretended by the appellant that he has paid any part of 
the debt. I therefore uphold the moonsifTs decision, which is quite 
correct. 

The 12th November 1846. 

Present: A. SMELT, Judge. 

No. 6. 

Appeal from the decision of Moulvee Fuzul Ruhbee^ Sudder Ameen 
of Burdwan^ dated 2%th August 1845. 

Ramkishore Mookerjee, Pauper, (Plaintiff,) Appellant, 
versus 

Munee Kurneeka and others, (Defendants,) Respondents. 

Judgment. . 

This case was instituted in the sudder ameen’s court to set aside 
an award under Act IV. of 1840. The circumstances of the case 
are briefly these. The plaintiff, appellant, states tliat one Kunuck 
Munee, ancestor of the defendant, respondent, Munee Kurneeka, 
gave to him by hibbeh the property in dispute. The validity or 
otherwise of the hibbeh is the only essential point to be enquired, 
for on this alone the case rests. The sudder ameen in his decree 
disallow’s the validity of this deed, and I think most correctly. It 
bears the attestation of six witnesses, of whom three are dead, one 
did not attend the sudder ameen’s court,* one only was examined, 
and the remaining one the plaintiff was afraid to produce, as he had 
gone over to the defendants’ side. The one examined deposes to 
the execution of the hibbeh, but his evidence is very suspicious ; for 
at the expiration of eighteen or twenty years, he says he recollects 
such circumstances as are quite incredible. The hibbeh-nameh is 
to my judgment also very suspicious, for it bears evident marks of 
fresh writing upon it ; and moreover if Kunuck Munee had really 
given over by hibbeh all claim to the plaintiff, appellant, in 1231 
B. S., in which year the deed is alleged to have been executed, 
what necessity could have existed for Kunuck Munee, the granter 
of the hibbeh, to complain in the foujdarry court in 1840 or 1247 
B. S., against the plaintiff, for forcible dispossession of what she had 
(as alleged) voluntarily made over to him by hibbeh-nameh in 1231 
B. S. ? The sudder ameen dismissed the case, and, after giving to 
the appeal every consideration, I see no reason whatsoever to dis- 
turb his judgment, and accordingly uphold it. 
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The 12th November 1846. 

Present : A. SMELT, Judge. 

No. 7. 

Appeal from the decision of Mahomed Saem, Sudder Ameen of 
Burdwan^ dated the 29tJi August 1846. 

Bindra-bun Chunder Baboo, (Plaintiff,) Appellant, 
versus 

Klialtoo Beebee, (Defendant,) Respondent. 

Judgment. 

This case was preferred before the sudder ameen to recover the 
sum of rupees 718-7-6, the amount of a bond debt with interest. 
The bond is dated the 30th Assin 1232 B. S., corresponding with 
the year 1826 A.^D., and the amount of tl>e original debt is stated 
in it to be rupees 501. The sudder ameen dismissed the plaint, not 
considering the bond valid or the evidence adduced in support of 
the suit worthy of credit, or the plaint filed within the time pre- 
scribed by law. In this finding I fully concur, for the bond itself 
shews beyond all doubt that it has been altered, and some words 
and names of witnesses written in fresh ink over the former writing. 
I accordingly dismiss the appeal. 

The 16th November 1846. 

Presenjt: a. SMELT, Ju;>ge. , 

No. 204. 

Appeal from the decision of Saadut Hosein^ Moonsiff of Khund 
Ghoscy dated the \Wi June 1846. 

Ram Kunai Bhuttacharj, (Defendant,) Appellant, 
versus 

Dirpo Mye Dibbeh, (Plaintiff*,) Respondent. 

Judgment. 

This suit was preferred before the moonsiff for the recovery of 
possession of a house and one cottah of land, valued at Company’s 
rupees 32. The plaintiff, respondent, states she inherited this house 
and land from her mother, who inherited the same from her father, 
and having proved this before the moonsiff*, he took a bywasteh 
from the pundit, to ascertain if the plaintiff was legally entitled to 
the property under the Hindoo law. The pundit having given it 
as his opinion that the plaintiff was the legal heir to the property, 
the moonsiff decreed the case in her favor. The defendant, appel- 
lant, has been unable to adduce any 'thing to shake the plaintiflTa 
right, and seeing no reason whatever to disturb the moonsiff'’s 
juagment, 1 accordingly uphold it, and dismiss the appeal 
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The 16th November 1846. 

Present: A. SMELT, Judge. 

No. 213. 

Appeal frtm the decision of Illahee Buksk, Moonsiff of Cutwah, dated 
the 2nd July 1846. 

Ruttun Munee Bewah, (Plaintiff^) A[)pellant, 
versus 

Kidar Nath Chowdree and otliers, (Defendants,) Respondents. 

Judgment. 

This suit was preferred to set aside a sale under Regulation V. of 
1812. The plaintiff stated that she held no lands whatsoever, and 
that in consequence the plaint of Kidar Nath and others, defendants 
and respondents, was a false one, and the sale of her property in 
liquidation ef such a demand of rent against her was unjust and 
illegal. In the proceedings held before the moonsiff it was clearly 
proved that she held a jote for three years, i. e. from 1249 to 1251 
B. S. and executed a kuboolyut agreeing to pay the rent specified 
in the pottah she had received from the respondents, and from the 
enquiries made by the araeen, under the directions of the moonsiff*, it 
was clearly shewn that she was in possession of the land. The 
moonsiff consequently dismissed the suit, and as his decision appears 
to be perfectly correct, 1 confirm it, and dismiss the appeal. 

• The 17th November 1846. 

Present: A. S^ELT, Judge. 

No. 214. 

Appeal from the decision of Illahee Buksk, Moonsiff of Cutwa, 
dated 19^A June 1846. 

Haroo Munee Debia, (Defendant,) Appellant, 
versus 

Dogrga Munee Debia, (Plaintiff,) Respondent 
^ Judgment. 

The parties in this case are sisters, and inherit some landed pro- 
perty from their father. The defendant, appellant, having dispos- 
sessed her sister of her share of the property, the plaintiff, respond- 
dent, instituted a suit against the defendant in the year 1241 B. S., 
and in 1242 she obtained a decree against her sister, and recover- 
ed possession of the property in the year 1244 B. S., and this case 
the plaintiff instituted for the recovery of the wasilaut during the 
time she was dispoite^ssed^ I e. from 1240 B. S. to 1243 B. S. 
inclusive. There can be no doubt that the plaintiff, respondent, is 
entitled to a moiety of the profits as decreed by the "moonsiff, but in 
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calculating the saine 5 the moonsifF has not in my opinion come to a 
correct decision, for he has only taken the evidence of three wit- 
nesses, and according to their statement, without any enquiry at all, 
he has assumed the profits of the lands in question, whereas to my 
judgment a more satisfactory conclusion would have been formed 
by deputing an ameen to make local enquiries as to the real profits ; 
and for this purpose I return the case to the moonsiff, who will cause 
a more strict investigation into the amount of profits realized during 
the time of the plaintiffs dispossession, and the appeal is consequent- 
ly decreed. 

The 17th November 1846. 

Present: A. SMELT, Judge. 

No. 216. 

Appeal from the decision of Mr. J. S. Belly Moonsiff of Burdwan, 
dated the 29^A June 1846. 

Radha Mohun Sircar, (PlaihtiflF,) Appellant, 
versus 

Doolub Mundul, (Defendant,) Respondent. 

Judgment. 

This case was brought before the town moonsiff to fix the rent 
of the defendanfs holding, consisting of 1 beegah, 18 cottahs, and 
1 chittack of land, which the moonsiff judged to be at the rate of 14 
annas 2 gundahs per beegah. From this decision the plaintiff has 
appealed, as he deems the' rates too low. 

In the absence of a pottah and its counterpart, the only reason- 
able way of fixing a proper rate is from ascertaining that of similar 
land in its neighbourhood, and this the moonsiff has done, and after 
a careful enquiry into the merits of the case has given his judgment 
for 14 annas 2 gundahs per beegah. From this finding I see no 
reason to differ, and therefore uphold it, dismissing the appeal. 

The 17th November 1846. 

Present: A. SMELT, Judge. 

No. 223. 

Appeal from the decision of Sreekunth Singhy Moonsiff of Samuntee^ 
dated 23d June 1846. 

Chundee Chum Singh, (Defendant,) Appellant, 
versus 

Sursuttee Dasseea, (Plaintiff,) Respondent. 

Judgment. 

This case was preferred before the moonsiff for the recovery of 
surplus rent, which the defendant had taken forcibly from the plain- 
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tiff, respondent The moonsiff gave his judgment in favor of the 
plaintifti without adverting at all to the time allowed by the Regula- 
tions, within which such penal damages are cognizable, wl^ich is 
fixed by Regulation 11. 18CB, Section 7, at one year after the cause 
of action shall have arisen. This is stated to be in the years 1248 
and 1249 B. S., whereas the plaint was only preferred in the year 
1252. Under these circumstances the moonsiff ’s decision must be 
set aside and the appeal decreed. 

The 18th November 1846. 

Present: A. SMELT, Judge. 

No. 235. 

Appeal from the decision of Gopal Chund Ghose^ Moonsiff of 
Bhattoorea^ dated the June 1846. 

Ram Mohun Ghose and others, (Defendants,) Appellants, 

versus 

Gopee Mohun Bundopadya, (Plaintiff,) Respondent. 
JUI>GMENT. 

This case was instituted for the recovery of a bond debt, amount- 
ing with interest to 30 rupees. The debt having been satisfactorily 
proved and the bond duly attested by the evidence of subscribing 
witnesses, the njoonsiff decreed the suit in favor of the plaintiff. 
From this decision I see no reason whatever to differ, and accord- 
ingly uphold it, dismissing the appeal. 

The 19th November 1846. 

Present: A. SMELT, Judge. 

No. 239. 

Appeal from the decision of Mouhee AH Hyder^ Moonsiff of Bamun- 

ara, dated the 2dthJune 1846. 

Bissessur Shaha, (Defendant,) Appellant, 
versus 

Dirpoo Mye Dassea, (Plaintiff,) Respondent 
Judgment. 

This suit (^as instituted for the recovery of a bond debt, amount- 
ing, withlnterest, to rupees 33-14 annas, which the moonsiff decreed 
in the plaintiff’s favor. The defendant denies the debt altogether, 
and states that at the date of the bond in 1248 B. S., he was not of 
age. The subscribing witnesses to the bond attest the defendant’s, 
appellant’s, signature to the same, and in the proofs brought forward 
by the plaintifii respondent, it is clearly shewn that at the time of 
contracting the debt and signing the bond, the defendant, appellant, 
was of full age, and even for some time before the transaction. Under 
these circumstances, there can be no grounds to disturb the moonsiff’s 
decision, which is accordingly confirmed, dismissing the appeal. 
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The 24th November 1846. 

Present: A. SMELT, Juj)Ge. 

No 14. 

Oriyinal Suit for the recovery of a Debt* 

Guddadhur Pershad Tewarry, (Plaintiff,^ 
versus 

Mooftee Lootf Hosein, late Principal Sudder Ameen of Burdwan, 

(Defendant) 

This suit was preferred by Guddadhur Tewarry, who states in 
his plaint that the defendant, through his servant, borrowed from 
him 700 rupees, whicli he sent by his own servants to the principal 
sudder arneen, on the 2d Poos 1252 B. S. The defendant statCvS 
that he never borrowed any money from the plaintiff, that he does 
not know him, and that it is quite unusual to borrow from a man of 
whom he knows nothing, and that he, the defendant, had decided 
two cases against the plaintiff, who entertains enmity towards him, 
and who actually lodged a complaint* against him, the defendant, 
through some of his creatures, which was dismissed by the then 
judge of this district. The plaintiff* in his answer to the defendant, 
states that the money was advanced to the principal sudder ameen 
to defray the medical charges incurred on account of his wife’s ill- 
ness, who had come to Burdwan for her recovery. The plaintiff’s 
witnesses state certainly that the money was sent to the defendant’s 
house, who sent back by plaintiff’s servants a verbal message with 
his sulam, and that he had received the amount, whilst those of the 
defendant fully prove that, at the time of this alleged debt being 
contracted, the defendant’s wife was in her own house, ten or 
twelve coss distant, and had never come at all at the time stated to 
Burdwan. On a careful consideration of the circumstances of this 
case, it seems to be most extraordinary that the defendant should 
send to borrow money from a person, of whom he knew nothing, 
without giving his messenger some written paper to show that the 
person, who went to borrow it, was really and truly deputed by him 
for the purpose ; that the plaintiff should under such circumstances 
send the money asked for, and even after delivery of the money, 
not ask for any receipt, any bond, or any acknowledgment of the 
debt. The only entry of .the debt is in the plaintiff’s “juma 
khurch” book. This entry is made by the plaintiff, and is not 
signed by the defendant, nor even by the person who went for the 
money. I consider therefore that the plaintiff has not proved his 
case, and dismiss the plaint, and all costs to be defrayed by the 
plaintiff. 
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The 25th November 1846. 

Present: A. SMELT, Judge. 

No. 240. 

Appeal from the decision of Pearree Mohun BanerjeCy Moonsiff of 
Kytee, dated Tth July 1846. 

Gunganarain Mookerjee and others, (Plaintiffs,) Appellants, 

versus 

Purikheet Koond and others, (Defendants,) Respondents. 

Judgment. 

This suit was instituted before the moonsiff to recover the amount 
of a bond for fifty rupees, payable by instalments, amounting in the 
aggregate with interest to rupees fifty two and six annas; which the 
moonsiff dismissed, not deeming the evidence adduced by the plain- 
tiff deserving of credit, and suspecting the hand-writing on the bond 
and on the defendants’ vukalutnameh to be different. From the 
moonsifTs judgment in this case, I must differ, for in the first place, 
the bond appears to me to be a valid document, and in the second, 

I see no reason whatever to suspect the statements of the subscribing 
witnesses, and in the third, the hand-writing on the bond and on the 
vukalutnameh are quite like each other. Under these circumstances 
1 set aside the moonsifTs decision, and decree the appeal. 

The 25th November 1846. 

Present: A. SMELT, Judge. 

No. 259. 

Appeal from the decision of Duheerooddeen Mohomedy Moonsiff of 

Madporcy dated 27 th July 1846. 

Doorga Pershad Udheekaree, (Defendant,) Appellant, 
versus 

Kalla Chand Bidaruthno, (plaintiff,) Respondent 
Judgment. 

This Sj^it Was preferred for the recovery of a bond debt, amount- 
ing with interest to rupees 83-10, which the moonsiff decreed in 
favor of the plaintiff. It appears to me, that this case must be re-sent 
to the moonsiff for re-investigation. The notices to the defendant 
were not served upon him, nor could they be, for he was residing 
in Calcutta, and had left his house some time before the institution 
of this suit, and having had no opportunity of defending his case, 

I return it for re-trial. 
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The 26th November 1846. 

Present: A. SMELT, Judge. 

No. 271. 

Appeal from the decision of Moonshee Dubecrooddeen Mohomed^ Moon- 
siff of Madpore^ dated the ^Oth July 1846. 

Kumlakunt Dutt, (Defendant,) Appellant, 
versus 

Taramunee, (Plaintiff,) Respondent, 

J UDGMENT. 

This case was instituted to recover the value of paddy, estimated 
at Rupees 63, 10 annas, 3 gundahs, 3 cowries, which the moonsiff 
decreed in favor of the plaintiff ; and from this decision the defendant 
now appeals. 

From the proceedings held in the case it appears that the moonsiff 
omitted to require from the defendant, appellant, any proof in re- 
futation of the plaintiff’s demand against him ; and as it is highly 
necessai*} that the ino(jnsiff should call upon the defendant, appellant, 
for any evidence he may have to adduce, the case is referred back 
to him for this purpose. 

' The 26th November 1846. 

, ft -j 

Present: A. SMELT, Judge. 

. No. 272 . 

* 

Appeal from the decision of Dubeerooddeen Mahomed^ Moonsiff of 
MadporCf dated 27th July 1846. 

Kumlakunt Dutt, (Defendant,) Appellant, 
versus 

Ram Chunder Sawunt, (Plaintiff,) Respondent. 

Judgment. 

This suit was instituted td" recover from the defendant a bond 
debt, amounting with interest to rupees 140, 9 annas, and 5 gun- 
dahs, which amount the moonsiff decreed in favor of the plaintiff, 
respondent. The validity of the bond having been duly proved by 
subscribing witnesses, and no payment in liquidation of any portion 
of the debt having been made, I see no reason whatever to disturb 
the moonsiff’s decision, which is accordingly confirmed, and the ap- 
peal dismissed. 
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The 2d November 1846. 

Present: E. DEEDES, Judge. 

Case No. 409 of 1845. 

Appeal f rom the decision of Kazee Nazeruddeen Mahomed^ Moonsiff 
of IndosSy Zillah West Burdwan, 

Buddun Chowdree, (Defendant^) Appellant, 
versus 

Rampershaud Ghosaul, (Plaintiff,) Respondent. 

It is evident from the petition of plaint that defendant borrow- 
ed from plaintiff on a bond, dated 12th Srabun 1251, rupees 99. 
Defendant has paid at different times 9 rupees. The balaime bein^ 
still due, plaintiff sues him for the same, with interest, amounting 
to rupees 106, 1 anna. Buddun Chowdree, defendant, in answer 
acknowledges borrowing the money and executing the bond, but 
further states he has paid at different times to plaintiff several 
sums, leaving a balance due to him of 47 rupees, 8 annas, when 
a fresh bond was executed ; the old bond, having been lost, was not 
returned, but ihe whole sum of rupees 47? annas 8, has been re- 
paid, and the new bond was returned to me, and it is stated on the 
back of it that the former bond had been lost, &c. &c. 

The moonsiff of Indosfe decreed the claim. Defendant appeals. 
Having taken into consideration the proceedings and the evidence 
and bond adduced by appellant, pending the appeal, 1 am of opinion 
that the decision of the moonsiff is correct, because the evidence 
and the deed are not entitled to credit. The appeal is therefore 
dismissed, and the decision of the lower court affirmed, with costs 
payable by appellant. 

The 2d "November 1846. 

Present: E. DEEDES, Judge. 

Case No. 437 of 1845. 

Appeal from the decision of Baboo Tarrakishen Holdar, Moonsiff 
of Aoosgaon^ Zillah West Burdwan, 

Chundermohun Odheecary, (Defendant,) Appellant, 
versus 

Ranikonye Banerjce, (Plaintiff,) Respondent. 

It appears from the petition of plaint that Kishenmohun 
Odheecary, father of defendant, had dealings in grain with plaintiff, 
aim, on comparing accounts on the 2d Jheit 1244, he was found 
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indebted to plaintiff for 8 maps 6 sullees of rice^ and subsequently 
up to the 25th Sawon of the same year defendant borrowed a 
quantity of rice, making a total of 13 maps. It was agreed that a 
profit thereon should be paid of 5 seers of rice per sullee — ^5 
rupees have been paid : the balance being still due I sue for the 
same, with interest, amounting to 29 rupees, 10 annas, 10 gundahs, 
but I have no documents in proof of my claim. 

Defendant, Chundennohun Odheecary, in his answer acknow- 
ledges that his father borrowed from plaintiff 13 maps of rice, but 
states the whole has been repaid at different times in grain and 
cash, &c. 

The moonsiff of Aoosgaon passed judgment in favour of plain- 
tiff^s claim for the original cost of the rice, but he did not decree 
the profit thereon. Defendant appeals. Having taken into consider- 
ation the evidence and proceedings in this suit, I am of opinion 
that the decision of the moonsiff is improper and must be reversed, 
because^ there had been former dealings between respondent and 
appellanrs father an account book or account current would be in 
existence, but respondent, although notice was issued in his name, 
has failed to produce any account, neither has he appeared himself 
or through his vakeel pending this appeal ; and if it was true that 
the defendant, appellant, was indebted to respondent for rice, he 
would not have allowed 8 years to elapse before be brought his 
suit for the same. I therefore decree the appeal, and reverse the 
decision of the lower court : costs of suit in both courts are pay- 
able by respondent. 

Tfie 2d November ^846. 

Present: E. DEEDES, Judge. ^ 

Case No. 454 of 1845. 

Appeal from the decision of Baboo Tarrakishen Holdar^ Moonsiff of 
Aoosgaon^ Zillah West Burdwan, 

Sreenebas Mihturee, (Plaintiff,) Appellant, 
versus 

Sreei^bai Dey Kamar, (Defendant,) Respondent. 

Plaintiff sues defendant on a bond, dated 22d Maugh 1247, 
for 12 rupees. The amount was to be paid in Cartick 1248r 
No part of the sum due having been repaid he brings his action for 
the same, amounting with interest to 19 rupees, 3 annas, 4 gundahs. 

Defendant acknowledges executing the bond, but denies having 
received any money from plaintiff: the bond was for articles 
made, &c. 1 have paid the amount with interest at different times 
to Kishenchund Mihturee, the son of plaintiff, &c. &c. 

The moonsiff of Aoosgaon dismissed the claim. Plaintiff appeals 
from the decision. On consideration of the proceedings and evidence 
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of the several witnesses and the khata book produced by appellant 
pending the appeal^ I am of opinion that the decision of the lower 
court is improper and must be set aside, because the answer of the 
defendant that he has paid the amount due is not in any respect 
proved. One witness only was adduced in proof of the repayment, 
and the date on which he states the amount to have been refunded 
-does not tally with the answer of the defendant : the evidence is 
therefore not entitled to credit. Plaintiff^s witnesses moreover 
clearly prove that 12 rupees in cash were paid to defendant and 
that he duly executed the bond. The appeal is therefore decreed, 
and the decision of the lower court is reversed, and plaintiff, appel- 
lant, will obtain from the defendant, respondent, in accordance with 
the petition of plaint, 19 rupees, .3 annas, 4 gundahs, with interest 
on the original sum 12 rupees, from date of plaint to this date, 
2 rupees, 6 annas, 5 gundahs, being a total of 21 rupees, 9 annas, 
9 gundahs, and costs of suit in both courts, with interest to date of 
payment. 


The 10th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 5 of 1846. 

Appeal from the decision of Rae Chunder Seekur Chowdry^ Princi- 
pal Sudder Ameen of West Burdwan. 

Nundkishore Roy, ajid others, (Defendants,) Appellants, 

versus 

Punclianund Biswas, (Plaintiff,) Respondent. 

Plaintiff, respondent, states that lot Cheitungunge, Nej Chei- 
tungunge, is his rent paying talook ; within this talook there is a 
tank named Gotait Pokur, for which rent has always been paid — 
the defendants, appellants, have taken possession of the same by 
force on the plea that it is rent free property. I prefer my claim 
for possession thereon, with mesne profits from 1243 to 1248, lay- 
ing my action at rupees 146. 

Gooroochurn Singh Fotedar, defendant, says in answer that the 
tank under dispute was the hereditary rent free property of Nund- 
kishore Roy and others, from whom he purchased it on the 24th 
Pous 1249, and subsequently enlarged it, &c. &c. 

Nundkishore Roy and others, defendants, reply to the same 
effect. 

The principal sudder ameen passed judgment in favour of the 
claim on the grounds that it was proved the tank was mal or rent 
paying, and that a rent of 2 rupees had formerly been paid for it. 

Gooroochurn Singh Fotedar, Nundkishore Roy, and others, de- 
fendants, prefer this appeal. On persual of the evidence and pro- 
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ccediiigs in this suit^ I consider the decision of the lower court 
to be an erroneous one, and that it must be reversed. The docu- 
mentary evidence adduced is of no importance : the decision there- 
fore depends entirely on the evidence adduced by both parties, and 
although plaintiffs’, respondents’ witnesses depose to the tank being 
rent paying, yet none of them assert that they have seen rent paid 
to the proprietor of lot Cheitungunge, and unless it is satisfactorily 
proved that the tank is included in lot Cheitungunge, plaintiff, 
respondent, is not entitled to rent for the same. The evidence 
adduced on the part of the appellants, defendants, that they have 
held the tank for a series of years as lakhraj, is entitled to much 
greater credit; they prove satisfactorily that defendants, Nund- 
kishore Roy and others, and subsequently Qooroochurn Singh 
Fotedar, were in possession thereof without paying rent to any 
one. Plaintiff, respondent, having therefore in my opinion failed to 
prove his claim, the appeal is decreed, and the decision of the prin- 
cipal sudder aineen is reversed, and the suit of plaintiff, respondent, 
is dismissed : costs of suit in both courts are payable by plaintiff, 
respondent. 

The 12x11 November 1846. 

Present: E. DEEDES, Judge. 

Case No. 13 of 1846. 

Aj)pealfrom4he decision of Roy Chunder Seekur Choiodry, Prin^ 
cipal Sudder Ameen of West Burdman. 

Rammohun Banerjee, (Plaintiff,) Appellant, 
versus ‘ 

Radha Laul Dlioba, on his death Juggessuree Babee, and Nuffer 
Saindh and others, (Defendants,) Respondents. 

Plaintiff, appellant, states that he is the putnee talookdar of 
lot Ghaut Joy Bellia. The de%idants, Nuffer Sainee and others, 
have by degrees within ten dr eleven years cleared 50 beegahs of 
land, belonging to the above 16t from jungle and brought it into 
cultivation, I denfanded rent from them, but they refused to, pay 
it, pleading that the land was rent free. I therefore sue for- 
posseMon of my rights in thf land and for rent for. 1249, laying 
my action at rupees 696. V 

Nuffur Sainee and three others, defendants, in their answer state 
that 35 beegahs of the disputed Ihnd is situated in mouzah 
Mukundpoor, lot Altapatra-Bandha, and belongs to Radha Laul 
Dhoba, which they hold at a fixed rent of 5 rupees, 4 annas : it has 
been under cultivation for many years. The remaining land, they 
assert, is their rent free deottur property and is included in mouzah 
Baramassia. Plaintiff, appellant has no interest in the land, &c. &c. 

Radha Laul Dboba, talookdar of mouzah Mukundpoor, replies to 
the same effect as Nuftur Sainee and others, defendants. 
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The principal sudder ameen dismissed the plaint^ because it 
appeared from the proceedings that three sides of the disputed 
land were the lands of mouzah Baramassia which had been resumed 
by the deputy collector, and the claim of plaintiff, appellant, th^eto 
had been rejected, and on the fourth side 35 beegahs of land had 
been decreed in suit No. 61 to Radha Laul Dhoba as belonging to 
mouzah Mukundpoor : under the above circumstances he did not 
see how plaintiff could be entitled to any land therein as belonging 
to lot Ghaut Joy Bellia, Jungle Mehals. He was of opinion more- 
over that defendants, respondents, had proved the objections 
urged by them, and therefore he dismissed the suit. 

Plaintiff prefers this appeal ; but on consideration of the proceed- 
ings and evidence on both sides and documents, I am of opinion 
that the decision of the principal sudder ameen is correct, because 
plaintiff^ appellant. Has failed in every respect to prove his claim. 
I do not see any grounds therefore for either modifying or reversing 
it. The appeal is therefore dismissed, and the decision of the 
lower court affirmed, with costs of appeal payable by appellant. 

The ISth November 1846. 

Present : E. DEEDES, Judge. 

Case No. 61 of 1846. 

Appeal from the decision of Baboo Ramtunnoo Roy^ Moonsiff of 
Burjorahf Zillah West Burdwan. . 

Nundcomar Sircar, (Phdntilf,) Appellant,^ 
versus 

Mohun Mull, and others, (Defendants,) Respondents. 

Plaintiff states that mouzah Runeeara alias Kulia Madhub- 
poor, in pergunnah Barhazaree, was resumed by Government. Ranee 
Chooramonee entered into a full engagement for half of the mou- 
zah, and the other half the Ranee took, on a conditional lease, and 
I took half thereof from the Ranee in putnee, and the other half on 
a farming lease. Within that half of the mouzah which was resum- 
ed, in case No. 544, in the measurement papers Dag No. 91, there 
are 220 beegahs of jungle, and the defendants have cut down and 
removed from the 16th Pons to Maugh 1251, about 2000 saul 
trees. I sue them therefore for the value thereof, laying my claim 
at 31 rupees, 4 annas. 

Obotar Mull and others, defendants, in their answer state that 
the land under dispute is part of their ghutwalee rights in Ghaut 
Mujooru— it does not belong to mouzah Kulia Madhiibpoor, &c. &c. 

Gopanl Laul Panra, claimant, says^ the land is included in his 
talook lot Oolay, &c. he. ^ 

The moonsiff of Burjorah dismissed the claim, because plaintiff 
did not sue for his rights in the land, but claimed merely the value 
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of the trees cut down and taken away, — he also considered that the 
latter point had not been proved. Plaintiff prefers this appeal. On 
perusal of the evidence on the part of appellant, and the measure- 
ment papers and reports of the ameen deputed to make a local en- 
quiry pending the appeal, I am of opinion that the decision of the 
lower court is an improper one, and that it is liable to be upset be- 
cause it is evident from the ameen^s report that in the resumption 
suit No. 544, the land was measured under Dag No. 91, and the 
ghutwals, defendants, did not prefer their claim to it ; and from the 
report of the inohafiz dufter of the magistrate's court, dated 
7th July 1829, copy of which has been produced by appellant, it 
appears that the claim of the defendants to this land as being 
ghutwalee was rejected because an engagement for the same had 
been made with Government. It is quite clear therefore that the 
jungle in dispute has been included in the resumed land of mouzah 
Runeeara, and it is proved by the evidence of Dhurm DosS, Moo- 
roolee, and Puteet Mundle, that the defendants, Budee Mohun and 
Nobin Mull, cut down and took away from 1000 to 1500 small 
trees, the value of which they estimate at 1 pice each. It is proper 
therefore that these three defendants should pay for 1250 trees at 
the above rate, equal to rupees 198 annas, 10 gimdahs, and plaintiff, 
appellant, is entitled to the same from them. Since it is quite clear 
that an engagement has been entered into with Government for the 
jungle in dispute, no order appears necessary in respect to the 
claim of the claimant. The appeal is therefore decreed, and the 
decision of the lower court reversed, and plaintiff, appellant, will ob- 
tain from the three defendants above mentioned 19 rupees, 8 annas, 
10 gundahs from this date, and costs of suit in both courts in pro- 
portion to the amount decreed, with interest to date of payment : 
claimant and respondents are to pay their own expenccs. 

The 16th November 1846. 


Present: E. DEEDES, Judge. 

Case No. 179 of 1846. 

Appeal firoin the decision of Baboo Ramturmoo Roy^ Moonsiff of 
^ Burjorah^ Zillah West Burdwan. 

Manick Rukheet, (Defendant,) Appellant, 


versus 

Khitab Mundle, (Plaintiff,) Respondent. 

The petition of plaint states that plaintiff carried into execution 
a decree No, 91, against Sadhoochurn Pureeal, and attached and 
sold 4 beegahs of his jummaee land in Math Patreeasal, and 1 bee- 
gah of his rent free land, which plaintiff himself purchased, the 
former for 25 rupees, 2 annas, and the latter for 5 rupees, 4 annas, 
and obtained a deed of sale and possession, i^erwards Manick 
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Rukheet, defendant, agreed to rent the land from plaintiff for one 
year at 10 rupees, 8 annas, and he entered into an engagement with 
plaintiff to the following effect: that as Kalechurn Bhuttacharj was 
indebted to him, Manick Rukheet, 8 rupees, 8 annas should be de- 
ducted from the rent on that account, and 2 rupees should be paid 
to me, plaintiff, and that he would give up the land at the end of 
the year. Defendant, Manick, paid me the 2 rupees rent accord- 
ingly, but in ] 252 when I, plaintiff, went to take possession of the 
land, defendant dispossessed me therefrom. I sue therefore for 
possession, with mesne profits, laying my action at 63 rupees, 6 
annas. 

Kalechurn Bhuttacharj, defendant, in his answer says that 4 
bcegahs of the disputed land is his lakraj property. Sadhoo- 
churn Pureeal is my ryott, and Manick Rukheet, defendant, rented 
the land from Sadhoochurn. I borrowed some money from Ma- 
nick Rukheet and executed an instalment bond in his favour, and 
the amount has been realized from the rent of the land. Sadhoo- 
churn Pureeal never resigned the land, &c. &c. 

Sadhoochurn Pureeal, defendant, replies to the same effect as 
Kalechurn. He further states that 1 beegah of the land is his rent 
free property, and plaintiff in the execution of his decree against 
me purchased it himself. Manick Rukheet rented the land from 
me. I never i^signed the land, &c. &c 

Manick Rukheet, defendant, in his reply states the 5 beegahs of 
land to be the rent free property of Kalechurn Bhuttacharj, it was 
the jummaee land of Sadlioochurn Pureeal — from the time of my 
father we took the land from Sadhoochurn at the rent of / 
rupees, 8 annas, and paid him rent up to 1244, when he gave it up, 
and I took it in pottah from Kalechurn Bhuttacharj. Kalechurn 
and Sadhoochurn were indebted to me, and they executed an agree- 
ment in my favour for this land, and I accordingly received the rent 
up to 1248. In 1249, Raja Sunkernerain, the zemindar, stating the 
land to be rent paying gave it to me in pottah at the annual rent 
of 7 rupees, 8 annas, and I am accordingly in possession. 

Raja Sunkernarain, defendant, replies partly to the same effect 
as plaintiff, and partly as Manick Rukheet, defendant. IJe states 
further that he ascertained in 1249, that 4 beegahs of the land was 
rent paying, and that Kalechurn Bhuttacharj wits illSgally in pos- 
session thereof, and he gave it on pottah therefore to Manick Ruk- 
heet in 1249, for 2 years at the rent of 5 rupees, and received rent 
for the same from him, &c. &c. 

The moohsiff of Burjorah decreed the claim of plaintiff on the 
ground that he had purchased the disputed land at auction as the 
rights of Sadhoochiirn Pureeal, and because it had not been proved 
that he had given it up : he was of opinion moreover that it was 
proved, Manick Rukheet, defendant, had given the ikrar to plaintiff. 
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Defendant, Manick, appeals from this decision, and plaintiff, res^ 
pondent appe^ed without being summoned through his vakeels. On 
consideration of the evidence and documents in this case I deem 
the decision of the lower court correct, because it is evident that the 
defendant, Manick, in the execution of the decree No. 91, claimed 
the disputed land, but his claim was rejected, and the rights of 
Sadhoochurn were ordered to be sold, and plaintiff himself pur- 
chased it. If the land did not belong to Sadhoochurn, then the 
defendant, appellant, Manick, can sue to reverse the sale, but he 
cannot oust the plaintiff, respondent, fropi the disputed land, as it is 
proved he has done in this case. The decision of the mooiisiff is 
therefore affirmed. 

The 17th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 7 of 1846. 

Appeal from the decision of W. Luke^ Esq,y Collector of East Burd- 
wan^ under Regulation 11. 0/1819. 

Musummat Bolakee, Coomaree Dibia, and others, (Plaintiffs,) 

Appellants, 

versus 

.Sagur Dutt, (Defendant,) Respondent. 

Plaintiffs preferred this suit before the collector of East Biird- 
waii, under Section 30, Regulation II. of 1819, to resume 5 beegahs, 
8.^ chattacks of land, situated in mouzah Mullickpore, illegally held 
as rent-free l^y the defendant : laying their action at 460 rupees, 
1 4 annas. 

Defendant, Sagur Dutt, says in reply the land in dispute is his 
rent-free property and that his original deeds were lost in the 
floods of 1230: when appeal case No, 151 was pending, plaintiffs 
gave him a chhar chitthee, or deed of relinquishment of this land, 
&c. &c. 

The collector of East Burdwan dismissed the suit because he 
considered the chhar produced by respondent to be entitled to cre- 
dit, and t|iere was no proof adduced on the part of the plaintiffs, 
appelihits, that they had received rent for this land. 

Plaintiffs prefer this appeal. On perusal of the evidence and con- 
sideration of the proceedings in this suit, I deem the decision of the 
collector to be incorrect, because there is no proof on the record that 
plaintiffs, appellants, gave the chhar chitthee to the defendant, and 
when the deed (chhar) is said to have been given, a suit No. 151 to 
determine the rent to be fixed on the disputed land was pending 
in appeal : had it therefore been given, the chhar would have been 
produced by the defendant in that suit. It appears moreover that 
in a suit No. 194, decided by the moonsiff of Potnah, he considered 
the chhar chitthee as not entitled to credit. Not a single witness 
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besides has been brought forward by the respondent in proof of his 
having held the land as rent-free : the objections urged by him there- 
fore in this respect cannot be relied upon. Plaintiffs’, appellants^ 
witnesses moreover satisfactorily prove that the defendant, Sagur 
Dutt, has held the land as rent paying, and paid rent for the same 
for many years. The appeal is consequently decreed, and the deci- 
sion of the collector of East Burdwan is reversed, and the land is 
resumable and liable to pay rent. Costs of suit in both courts arc 
payable by respondent, defendant. 

The 17tu November 1846. 

Present: E. DEEDES, Judge. 

Case No. 14 of 1846. 

Appeal from the decision of Roy Chunder 8eekur Chowdrecy Princi- 
pal Judder Ametn of West Burdwan, 

Gunganarain Singh and others, (Defendants,) Appellants, 
versus 

Rammohun Banerjee, (Plaintiff,) Respondent. 

The petition of plaint states that in moirzahs Mandeea, Bin- 
drabunpore, and Gopaul Bera, within lot Senaputtee Mehal, the 
putnee talook of plaintiff, the defendants hold 263 beegahs of land 
at a punchukee jumma of Sicca rupees 22-8 annas, the rent 
whereof has been paid to the former talookdars of the lot. De- 
fendants pleaded falsely that the land was their rent free pun- 
chukee muhuteran property, and have not paid rent thereon 
from the last six months of 1244. Plaintiff sues therefore for his 
rights in the land as rent paying, and for enquiry as to the right of 
the defendants to hold the lands as punchukee rent free : laying 
his action at rupees 776-6 annas. 

Gunganarain Singh and others, defendants, reply that the land 
under dispute is not included in the Senaputtee Mahal, it is our 
punchukee rent free muhuteran property : this will appear from 
decrees of court and a decision of the special commissioner. The 
summary suit of plaintiff was struck off the file, and this plaint 
cannot now be listened to, &c. &c. 

The principal sudder ameen passed a decree in favor of plaintiff 
to a punchukee rent yearly from Gunganarain and Radhanath 
Singh, defendants, of Sicca rupees 22-8 annas, or Company’s rupees 
24, and that he was entitled to the same with interest from the 
year 1244, 

Gunganarain and Radhanath being dissatisfied prefer this 
appeal. Having perused the proceedings and documentary evi- 
dence I consider the decision of the lower court to be correct : 
because it is clear and the defendants acknowlege that there is a 
punchukee rent of Sicca rupees 22, annas 8, fixed on this land, but 
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they plead that plaintiff is not entitled to the rent^ and therefore 
they did not pay it to him, but they state at the same time that 
they do not know who is entitled thereto. In iny opinion it is clear 
from the proceedings that plaintiff, respondent, is entitled to the 
rent of this land as the proprietor of the Senaputtee Mehal, and 
there is no doubt that former talookdars of the melial received it ; 
and besides plaintiff, respondent, no body else has preferred a claim 
thereto. Seeing therefore no grounds for either modifying or re- 
versing the decision of the lower court, the decree is therefore 
affirmed under Clause 3, Section 16, Regulation V. of 1831. 

The 18th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 15 of 1846. 

Appeal from the decision of Roy Chunder Seekur Chowdhree^ 
Principal Sudder Ameen of West Burdwan. 

Beer Sing Baboo, (Defendant,) Appellant, 
versus 

Srcekanth Benoorjee, (Plaintiff,) Respondent. 

It appears from the petition of plaint that mouzas Haradang 
and Gram Pushkunee were the rent-free lands of Necmaye Sing, 
who gave them under a deed of gift to Muggun Koomaree, the 
mother of Kisliengovind Sing. On her death Kishengovind was in 
possession. Plaintiff executed a decree No. 250 against Kishen- 
govind Sing, ^and attached and sold his half share in the mouzas, 
plaintiff himself purchasing the share at auction and obtaining a 
deed of sale and possession. As the mouzas had been resumed 
and a settlement made with Beer Sing Baboo for the same at a 
half rent, plaintiff petitioned the collector for a mutation of names, 
but his petition was rejected. As it is evident from decrees of 
court that Kishengovind Sing was the proprietor of the mouzas, 
plaintiff sues for a mutation of name in the collector's dffice and for 
possession with mesne profits, laying his action at 620 rupees, 
6 annas, 14 gundahs, 14 cowrees. 

The%^akeel of Government in his answer states that the mouzas 
in dispute were resumed and Beer Sing Baboo entered into an 
engagement for the same for ten years if plaintiff prove his right 
thereto in the civil court, the Government have no objection to >a 
mutation of name in the collector's office, &c. &c. 

Beer Sing Baboo, defendant, replies that the mouzas alluded to 
are his hereditary deotur property. The statements of plaintiff 
that they were ^ven to Muggun Koomaree, the mother of Kishen- 
govind Sing, is not true. Plaintiff has no interest in them : when 
they were resumed in suit No. 3, 1 entered into an engagement for 
the lands, and no claim was preferred thereto, <fcc. &c. 
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The principal sudder ameen passed judgment in favor of the 
claim of plaintiff in accordance with decrees of court Nos. 14002 
and 33j and other documents produced, pending the proceedings. 

Beer Sing Baboo, defendant, prefers this appeal. I consider the 
decision of the lower court to be correct and proper, because it ap- 
pears from the decree No. 14002, in which Khetoo Mundle was 
plaintiff, and Beer Sing Baboo, Kishengovind Sing and others were 
defendants, that Beer Sing urged the same objections in that case 
as he has done in this suit : they were considered futile and reject- 
ed : the rights of Kishengovind Sing being proved, no appeal was 
preferred from that decision, which is therefore final. The decision 
of the principal sudder ameen is therefore affirmed under Clause 3, 
Section 16, Regulation V. of 1831. 

The 19th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 451 of ^846. 

Appeulfrom the decision of Kazee Nazvrooddeen Mahomed^ Moonsiff 
of Indoss y Zdlah West Burdtvan, 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Rambullub Ghose, (Plaintiff,) Respondent. 

The plaintiff’s case is this — that he holds in mouzah Sooree 
Pushkunee 2 beegahs, 12 kuttahs of land at the rent of 2 rupees, 
9 annas, 6 gundahs, which he cultivated with rice in L251; and the 
defendant, Muddosoodun Sircar, stating that his servant, Sree 
Bharut Ghose, defendant, held the mouzah in pottah, and that 
Haradhun Doss, defendant, was his ryot, attached the crop under 
Regulation V. of 1812, through an ameen, and with the assistance 
of the police the crop was cut and made over to the charge of 
Bhugeerut Sana and others, and afterwards taken away to the 
house of the defendant, Muddosoodun Sircar, and sold : plaintiff 
claimed the crop, but the ameen rejected his claim. He therefore 
sues for the value thereof, lajdng his action at 1 5 rupees, 9 annas. 

Muddosoodun Sircar, defendant, in reply denies that Sree Bharut 
Ghose is his servant, and also that he attached plaintiff’s crop under 
Regulation V. He further states that he has no interest in the suit 
brought by plaintiff, &c. &c. 

Defendant, Sree Bharut Ghose, states in his defence that he did 
not attach the crops of plaintiff’s rent paying land : he says he has 
taken in pottah from the talookdar Sreenath Singh, the whole of 
mouzah Sooree Pushkunee, at the rent of rupees 391, and cultivates 
the land through his ryots. My rj^ot, Haradhun Doss, has a jumma 
in the mouzah of 195 rupees : being in arrea,rs, I attached and sold 
his crop under Regulation V. of 1812, and obtained 16 rupees, 
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9 annas, 16 gundahs, from the sale thereof. Plaintiff did not urge 
any objections thereto before the collector. Sreenath Singh, the 
talookdar, stating that I was a ryot of his in moiizah Sooree 
Pushkunee, attached my crops under Regulation V. in November 
1844 ; I paid the amount due, and my crops were released, &c. &c. 

Bhugeerut Sana and others, defendants, reply to the same effect 
as plaintiff. 

The moonsiff of Indoss passed judgment in favour of plaintiff^s 
claim against Muddosoodun Sircar, Sree Bharut Ghose, and 
Haradhun Doss, defendants. Muddosoodun Sircar alone appeals. 
The grounds of his appeal are these, that he did not attach plaintiff^s 
crops under Regulation V. of 1812; but on consideration of the 
evidence I am of opinion that it is satisfactorily proved that 
appellant, Muddosoodun Sircar, fraudulently caused the attachment 
and sale of plaintiff^s crops under Regulation V. of 1812, through 
Sree Bharut Ghose, defendant. It is in evidence moreover that after 
the crops were cut they were taken to the house of the defendant, 
Muddosoodun Sircar. Seeing therefore no reason for disturbing the 
decision of the lower court, the appeal is dismissed, and the 
decision of the moonsiff affirmed, with costs of appeal payable by 
appellant. 

The 20th November 1846. ‘ 

Present: E. DEEDES, Judge. 

Case No. 201 of 1846. 

Appeal from the decision of Kazee Nazerooddeen Mahomed^ Moon- 
siff of Indoss y Zillah West Burdwan. 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Ramgopal Sircar andKishenmohun Sircar, (Plaintiffs,) Respondents. 

Plaintiffs state that in mouzah Sooree Pushkunee, in the 
name of me, plaintiff Ramgholam, there are 10 beegahs of land at 
the rent of 14, rupees, 15 gundahs, and we both have in the 
mouzah, 1 Heegah, 15 cottahs of deottur land. In 1251, the land 
was sown with rice, and defendant, Muddosoodun Sircar, stating 
that his servant, Sree Bharut Ghose, held the mouzah in pottah, 
and that Haradhun Doss was his ryot, caused the attachment of 
the crops of 9 beegahs of this land under Regulation V. of 1812, 
which were cut down and removed to the house of the defendant, 
Muddosoodun, and afterwards sold. We sue for the value thereof, 
laying our claim at 63 rupees, 13 annas, and for damages to the 
same amount. 

Defendant, Muddosoodun Sircar, appeared through his vakeel, 
but did not put in any reply. 
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The moonsiff of Indoss decreed the claim for 51 rupees, 6 annas^ 
with damages to the same amount, against defendants, Muddo- 
soodun Sircar, Sree Bharut Ghose and Haradhun Doss. Muddo- 
soodun Sircar, appellant, alone appeals ; but on consideration of the 
proceedings in this suit I see no reason for either modifying or re- 
versing the decree of the lower court, because it is satisfactorily 
proved that defendant, Muddosoodun Sircar, fraudulently caused the 
attachment and sale under Regulation V. of 1812 of plain tiff^s crops 
through his servant, Sree Bharut Ghose. The appeal is therefore 
dismissed, and the decision of the lower court affirmed, with costs 
of appeal payable by appellant. 

The 20th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 198 of 1846. 

jippeal from the decision of Kazee Nazurooddeen Mahomed, Moonsiff 
of Indoss, Zillah West Butdwan. 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Nuffer Roy, (Plaintiff,) Respondent. 

This suit is of ,a similar nature to appeal case No. 201, decided 
this day, with this exception that the plaintiff is different, and the 
quantity of land held by him in niouzah Sooree Pushkurnee is 
6 bcegahs, 16 kuttahs, at tjie rent of 7 rupees, and^he states that 
Muddosoodun Sircar and others, defendants, illegally distrained 
and sold the crops thereof under Regulation V. of 1812 : he there- 
fore sues for the value thereof, 30 rupees, 15 annas, with damages 
to the same amount. 

Defendant, Muddosoodun^ Sircar, denies plaintiff’^s claim, and 
further states that he has no interest in the suit, &c. &c. 

The moonsiff of Indoss decreed the claim for 24 rupees, 1 anna, 
with damages to the same amount and costs of suit against Mud- 
dosoodun Sircar, Sree Bharut Ghose, and Haradhun Doss, defen- 
dants. Muddosoodun, defendant, alone appeals, but on the same 
grounds as are stated in appeal No. 201, decided this day, this 
appeal is also dismissed, and the decision of the lower court* affirm- 
ed, with costs of appeal payable by appellant. 
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The 2Pth November 1846. 

Present: E. DEEDES^ Judge. 

Case No. 199 of 1846. 

Appeal from the decision of Kazee Nazurooddeen Mahomedy Moonsiff 
of Indoss y Zillah West Burdwan. * 

Mudosoodun Sircar, (Defendant,) Appellant, 
versus 

Gudadhur Bagdee, (Plaintiff,) Respondent. 

This case is of a similar nature to appeal Na.201, decided this day, 
with this exception that the plaintiff is different, and the (juantity 
of land held by him in mouzah Sooree Pushkurnee is 2 beeghas, at 
the rent of 2 rupees, 9 annas, 10 gundahs, and he states that 
Muddosoodun Sircar and others, defendants, illegally distrained and 
sold the crops thereof in 1251, under Regulation V. of 1812: he 
therefore sues for the value thereof, 15 rupees, 11 annas, with 
damages to the same amount. 

Defendant, Muddosoodun Sircar, denies the plaintiff^s claim, 
&c. &c. 

The moonsiff of Indoss decreed the claim for 11 rupees, 6 annas, 
10 gundahs, wth damages to the same amount, and costs of suit, 
against Muddosoodun Sircar, Sree Bharut Ghose, and Haradhun 
Doss, defendants. Muddosoodun, appellant, prefers this appeal, but 
on the same grounds as are stated in appeal No. 201, decided this 
day, this appeal is also dismissed, and the decision of the lower 
court is affirmed, with costs of appeal payable by appellant. 

The 20th November 1846. 

Present : E. DEEDES, Judge. 

Case No. 200 of 1846. 

Appeal fromthe decision of Kazee Nazerooddeen Mahomedy Moonsiff 
of Indossy Zillah West Burdwan. 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Kishenmohun Sircar, (Plaintiff,) Respondent. 

Plaintiff states he holds 13 beegahs of land in mouzah By- 
kauntpoor, at the rent of 14 rupees, 6 annas, which he cultivated with 
rice in 1251 : defendant, Muddosoodun Sircar, on the plea that Sree 
Bharut Ghose held the mouzah in pottah, and Chedam Bagdee was 
the ryot of the land, caused the attachment under Regulation V. 
of 1812 of the crops df 3 beegahs, 7 kuttahs of this land, and not- 
withstanding that I preferred mjr claim thereto before the anieen, 
yet no attention was paid to it ; then my nephew, Gopeenath 
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Sircar, petitioned the collector on the subject, and was referred to 
the civil court : the entire crop of rice of the 3 beegahs, ^ kuttahs 
of land was cut down and sold by Muddosoodun Sircar and the 
other defendants. I therefore sue them for the value thereof, laying 
my action at 31 rupees, 4 annas. 

Romonauth Mozemdar, defendant, denies plaintiff^s claim, and 
states he is a mokurrureedar, and holds a 4 annas share in the 
mouzah above-mentioned : I have brought a suit against plaintiff for 
arrears of rent, &c. &c. 

Juggutchund Gossain, defendant, denies the claim and says he 
has a 12 annas share in the rent-free land of mouzah Bykauntpoor 
— Sree Bharut Ghose has not obtained the mouzah in pottah, &c. 

Muddosoodun Sircar, defendant, states he is gomastah on the 
part of the proprietor of mouzah Bykauntpoor: plaintiff was a ryot 
therein, and in arrears, and I was about to attach his crops under 
Regulation V., which he ascertained, and fraudulently preferred, 
through his son-in-law, Sree Bharut Ghose, a summary suit under 
Regulation V. against Chedam Bagdee : I sued plaintiff for arrears 
of rent in case No. 371 : if his crops had been injured, he would have 
mentioned it in that suit: I preferred a suit for debt against 
plaintiff and his nephew Gopeenath Sircar, and obtained a decree 
in my favour: this suit has consequently been brought from 
enmity, &c. &c. 

The moonsiff of Indoss decreed the suit for 20 rupees, 11 annas, 
10 gundahs, with damages to the same amount, and costs, against 
defmdants, Muddosoodun Sircar, Sree Bharut Ghose, and Chedam 
Bagdee, Muddosoodun, appellant, alone appeals from the decision ; 
and after due consideration of the proceedings I deem the decree 
to be incorrect and that it must be modified, because plaintiff sued 
merely for the value of his crops and the moonsiff adjudged 
damages also — this is improper — ^plaintiff is not entitled to damages 
which he did not sue for. The appeal is therefore dismissed, and 
the decision of the lower court as above modified is affirmed, u e. 
plaintiff, respondent, in accordance with the moonsiff^s decree is 
entitled to obtain from the defendants, Muddosoodun Sircar, Sree 
BharutGhose, and Chedam Bagdee, 20 rupees, 1 1 annas, lOgundahs, 
the value of the crops taken away, and costs of suit in both courts 
in proportion to the amount decreed, with interest to date of 
payment* 
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The 24th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 202 of 1846, 

Appeal from the decision of Kazee Nuzurooddeen Mahomed^ Moonsiff 
of Indoss, Zillah West Burdwan, 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Ramgopal Sircar, (Plaintiff,) Respondent. 

This suit is similar to appeal case No. 200, decided on the 20th 
November. There is merely this difference that the name of plaintiff 
and the quantity of land is not the same. Plaintiff in this suit states 
he holds in mouzah Bykauntpoor 2 beegahs, 9 kuttahs of land, 
the crops of which in 1251 were illegally distrained and sold under 
Regulation V. by Muddosoodun Sircar and others, defendants. I 
sue them therefore for the value thereof, laying my claim at 15 
rupees, 15 gundahs. 

Defendant, Muddosoodun Sircar, in his reply denies having 
caused the attachment of plaintifTs crops — he further states he is 
gomastah of mouzah Bykauntpoor and preferred summary suits for 
arrears of rent against some of the ryots of the mouzah under 
Regulation VII. of 1799, &c. &c. 

The moonsiff of Indoss decreed the claim for 13 nipecs, 5 annas, 
18 gundahs, with damages to the same amount, and costs of suit, 
against defendants, Muddosoodun Sircar, Sree Bharut Ghose, and 
Chedam Bagdee. Muddosoodun Sircar alone appeals, and I am of 
opinion after consideration of the proceedings that the decision of 
the lower court must be modified, because plaintiff merely sued for 
the value of the crops taken away : the moonsiff has adjudged 
damages also — this is improper — plain tiff is not entitled to damages 
for which he did not sue. The appeal is therefore dismissed, and 
the decision of the moonsiff as above modified is affirmed, i. e. 
plaintiff is entitled to obtain from the date of the moonsiff’s decree 
from t^le defendants, Muddosoodun Sircar, Sree Bharut Ghose, and 
Ch«|gdlm Bagdee, 13 rupees, 5 annas, 18 gundahs, the value of the 
crops taken away, with costs of suit in both courts in proportion to 
the amount decreed, with interest to date of payment. 
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The 24th November 1846. 

Present; E. DEEDES, Judge. 

Case No. 206 of 1846. 

Appeal from the decision of Kazee Nuzurooddeen Mahomed^ Moonsiff 
of Indoss, Zillah West Burdwan. 

Muddosooduii Sircar, (Defendant,) Appellant, 
versm 

Gopeenath Sircar, (Plaintiff,) Respondent. 

Tins suit is of a similar nature to No. 200, decided in appeal 
on the 20th Novcmiber. Plaintiff sues Muddosooduii Sircar, and 
others, defeniiants, for the value of crops illegally distrained and 
sold under Regulation V. of 1812, laying his action at 63 rupees, 6 
annas, 9 gundahs, and for damages to the same amount. 

Muddosooduii Sircar, defendant, denies plain tiff^s claim, &e. &c. 

The moonsiff of Indoss decreed the claim for 44 rupees, 11 annas, 
and also damages to the same amount, against defendants. Mud- 
dosoodun Sircar appeals from the decision, but after perusal of 
the })apers I consider the decision of the lower court to be correct, 
and do not perceive any grounds for either reversing or modifying 
it. The appeal is therefore dismissed, and the decision of the 
moonsiff affirmed, with costs of appeal payable by appellant. 

The 24th November 1846. 

Present; E. DEEDES, Judge. , 

Case No. 207 of 1846. 


Appeal from the decision of Kazee Nazurooddeen Mahomed, 
Moonsiff of Indoss, Zillah West Burdwan. 

Muddosooduii Sircar, (Defendant,) Appellant, 
versus 

Roopchurn Bagdee, (Plaintiff,) Respondent. 

This suit is of a similar nature to No. 200, decided in appeal on 
the 20th N o vember . Plaintiff sues Muddosoodun Sircar and others, 
defendants, for the value of crops illegally distrained and sold under 
Regulation V, of 1812, laying his action at 14 rupees, 5 annas, 
2 gundahs, 2 cowrees, and for damages to the same amount. 

Muddosoodun Sircar, defendant, denies the claim of plaintiff. 


Scc» &c. 

TTie moonsiff of Indoss decrees the claim against defendants, 
Muddosoodun Sircar and others, for 11 rupees, 1 anna, 10 gundahs, 
and damages to the same amount. Defendant, Muddosoodun Sircar, 
appeals from the decision, but after perusal of the papers I consider 
the decision of the lower court to be correct, and do not perceive 
any grounds for either modifying or reversing it. The appeal is 
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therefore dismissed, and the decision of the moonsiff affirmed, with 
costs of appeal payable by appellant. 

The 24th November 1846. 

Present: E. DEEDES, Judge. 

Case No. 208 of 1846. 

Appeal from the decision of Kazee Nuzurooddeen Mahomed, Moonsiff 
of Indoss, Zillah West Burdwan. 

Muddosoodun Sircar, (Defendant,) Appellant, 
versus 

Kishenmohun Sircar, (Plaintiff,) Respondent. 

This suit is of a similar nature to case No. 200, decided in ap- 
peal on the 20th N o vember. Plaintiff’ sues Muddosoodun Sircar and 
others, defendants, for the value of crops illegally distrained and sold 
under Regulation V. of 1812, laying his action at 63 rupees, 13 
annas, 6 gundas, and for damages to the same amount. Miiddosoo- 
dun Sircar, defendant, denies plaintiff'^s claim, &c. &c. 

The moonsiff’ of Indoss decreed the claim for 50 rupees, 15 
annas, 10 gundas, with damages to the same amount, against Mud- 
dosoodun Sircar and others, defendants. Mudoosoodun appeals 
from the decision, but after perusal of the record Lam of opinion 
that the decision of the moonsiff* is correct, and that there are no 
grounds for either modifying or reversing it. The appeal is con- 
sequently dispiissed, and the decision of the lower court affirmed, 
with costs of appeal payable by appellant. 

The 26th November 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 425 of 1846. 

Appeal from the decision of Moulovee Abdool Uzeez, Moonsiff of 
Oundah, Zillah West Burdwan. 

Rammohun Banerjee, (Plaintiff,) Appellant, 
versus 

Puddolochu% Roy and others, Ghutwals, (Defendants,) Respon- 
dents. 

Sadoo Khan, Gasee Khan, and others. Claimants. 

Plaintiff states lot Boolunpoor to be his purchased putnee 
talook : included therein are mouzahs Harmasra and Arazee Har- 
masra. The ghutwal, defendants, are in possession in mouzah 
Harmasra of 369 beegahs, 10 kuttahs of land, but according to 
the ghutwalee papers they are only entitled to 294 beegahs, 
10 kuttahs of ghutwalee land in that mouzah: the remaining 
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75 beegahs of land are my rent-paying property. I sue the defen- 
dants therefore for possession thereof, laying my action at 150 rupees. 
I formerly brought an action against the ghutwal, defendants, and 
the maharajah of Burdwan for either possession of the mouzah or 
a reduction in the jumma or rent of the land ; and in accordance 
with the decree in that case this suit has been preferred. 

Puddolochun Roy, ghutwal, defendant, in his reply states that 
within the boundary as defined by plaintifi* there are 28 beegahs of 
his jacgeer land : it is not in my possession but in that of Bekharee 
Roy, ghutwal, &c., &c. 

The vakeel of Government in reply says that in ghaut Har- 
masra, there are according to the ghutwalee papers 14 ghutwals, 
in whose names there are 538 beegahs, 5 kuttahs of land, which 
they have always held possession of, &c., &c. An ameen was 
deputed to make a local enquiry in this case ; and it appears from 
his report that there are altogether within the boundary mentioned 
by plaintiff*, appellant, 335 beegahs, 5 kuttahs, 12 gundahs of land, 
of which 137 beegahs, 7 kuttahs, 12 gundahs, are acknowledged 
by both parties to be ghutwallee : the remaining land is claimed 
by Gasee Khan, Sadoo Khan and others, as rent-free. 

The moonsiff* of Oundah dismissed the suit, making the costs of 
all parties payable by appellant, plaintiff. Plaintiff appeals from 
the decision. After consideration of the proceedings and evidence 
I deem the decision of the lower court to be correct so far as the 
suit of plaintiff is dismissed ; but his orders making the costs of 
suit of claimants payable by plaintiff, appellant, are incorrect. I 
concur with the moortsiff in the dismissal of plaintiff^s claim 
because he has not proved that the land for which he sues is rent- 
paying, or that it was ever held by the former talookdar of lot 
Boolunpoor. Until that point is satisfactorily established, plaintiff 
is not entitled to possession of the land. Whether the claim of 
claimants is correct or not that the land is rent-free, that point 
cannot be enquired into, in this case : if the claimants hold the 
lands illegally as rent-free, plaintiff, appellant, has his remedy 
under the regulations, and can sue for the resumption thereof. For 
the above reasons the appeal is decreed, and the decision of the 
moonsiff modified in this respect that claimants are to pay their 
own costs of suit, but costs of appeal are payable by appellant. 
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The 27th November 1846. 

Present : EDWARD DEEDES, Judge. 

Case No. 85 of 1846. 

Appeal from the decision of Baboo Juggobundhoo Banerjee^ Moonsiff 
of Bishenpoor^ Zillah West Burdwan. 

Nobill Mohim Mookerjee, (Defendant,) Appellant, 
versus 

Musst. Nubung Muiijuree Thakoorjee, (Plaintiff,) Respondent. 

The plaint is this, that defendant. Nobin Mohuii Mookerjee, 
borrowed from plaintiff, on a bond dated 22d Assin 1251, rupees f)9, 
and at his, Nobin^s, request, his son Seebnerain Mookerjee signed 
his name to the bond. The amount was to be repaid in Falgoon. 
No part of the sum due having been liquidated, plaintiff sues for the 
same with interest, amounting to 105 rupees, 9 annas. 

Defendant Nobin Mohun Mookerjee denies executing the bond 
and says he can write, and if he had borrowed the money from 
plaintiff he should have signed his own name to the bond, the suit 
is brought from enmity, &c. &c. 

The moonsiff of Bissenpoor decreed the claim. Appellant prefers 
this appeal. After perusal of the evidence, and on inspection of the 
khata book produced by respondent pending the appeal, I am of 
opinion that the decision of the moonsiff must be revised, because 
the evidence of plaintiff^s^ witnesses are not entitled to credit, and it 
does not correspond with the suit of plaintiff, because witnesses 
Chundechurn and Bhoyrub depose that both Nobin Mookerjee 
and Seebnerain borrowed the money from plaintiff ; this is contrary 
to the petition of plaint : and if appellant, defendant. Nobin had bor- 
rowed the rupees he would have signed his own name to the bond 
as he can write : this he has done in my presence this day. Spme 
of the witnesses state that Nobin Mookerjee cannot write : their 
evidence is disentitled to credit as this is not true : and I am not 
inclined to place any reliance on the khata produced by responebmt, 
as it appears to have been freshly written. For the above reasonn 1 
consider that plaintiff, respondent, has not proved her claim. Th€ 
appeal is therefore decreed, and the decision of the lower court 
reversed, the suit being dismissed. Costs of suit in both courts 
being payable by respondent. 
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The 3d November 1846. 

Present: J. B. OGILVY, Judge. 

No 222. 

Appeal from the Moomiff of Bhojpore, 

AhsMH Alla;, Appellant, (Plaintiff,) 
versus 

Coolochunder, Mahomed Reza, and the Collector, Respondents, 

(Defendants.) 

This ^lit was instituted, on the 28th January 1845, to reverse a 
sale of a talook, made by the collector on the 6th August 1841, on 
account of a balance of rent of 1202 M. S., or 1840-41, when the 
turuff in which the talook is situated was under khas collection 
by Government, and the plaintiff states that the sale took place 
without his knowledge, that no balance was due, and that no 
publication of the sale took place. 

The commissioner of revenue declined to defend the suit, and the 
moon:?^iff dismissed the cdse without investigation, on the ground 
that under Regulation VII. of 1825, and other Regulations and 
Circular letters,^^ the action was barred by the lapse of time which 
had occurred since the sale, (a little more than three years,) and 
because no petition hud been presented to the commissioner or 
collector. 

As this was not a sale for balance of public revenue no petition 
to the commissioner or collector objecting to the sale was neces- 
sary jirior to bringing an action in the civil court, and Regulation 
VII. of 1825, quoted by the moonsiff, applies only to sales in execu- 
tion of decrees of the civil courts and does not limit the time for 
bringing an action to quash them, whilst at the same time it .does 
not appear that the sale in question took place under that Regula- 
tion. Under what law the sale was made is not very apparent in the 
present stage of the proceedings, although probably the collector 
proceeded or intended to proceed under the powers vested in him 
in Regulation VII. of I799j Section 25, and if so an action to quash 
the sde is not barred, I apprehend, by lapse of time, till twelve 
years have expired from the date of it. 

The moonsiff^s decree is therefore reversed, and the case is 
remanded to him, with instructions to proceed with the trial. 
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The 5th November 1846. 

^ Present: J. B. OGILVY, Judge. 

No. 687. 

Appeal from the Moonsiff of Bhuttearry, 

Azeemodeeii, Oomer Alii, Mahomed Ruffee, Puna Alla, Mahomed 
Alii, and others, Appellants, ^(Defendants,) 

versus 

Lall Mahomed, Nuzeemodeen, and others. Respondents, 
(Plaintiffs.) 

In this case plaintiffs state that appellants, defendants, dammed 
up a nullah called Kattah Khallie, and stopped the passfige of tlie 
waters which had always before been drained off through that 
nullah, and thereby caused the waters to find their way along a 
part of a gopaty or road for cattle, called Dilbaz, in possession of 
plaintiffs as part of their talook in turuff Ruinmun Chand, and 
where, part of the gopat being low land, they had kept up embank- 
ments for many years to confine the waters and enable, them to 
fish ; that when they found the water taking this course they re- 
paired their embankments to keep it ovit, and that defendants, 
appellants, forcibly cut through their embankments and flooded 
the place, whereby the passage was stopped up for pattle and men, 
the grazing ground was destroyed, and their fishing put a stop to ; 
and the suit is to establish the right of plaintiffs to keep up the 
embankments, and to cause defendants to repair them. 

Appellants deny having cut through the embankments, or that 
the embankments ever existed, and state that the land in question 
is not a gopat but part of null^ Ooolia Khallie, which has always 
been open. They also deny having dammed up Kattah Khallie. 

The moonsiff round from the evidence that the nullah Kattah 
Khallie is the usual passage for the drainage of the neighbourhood, 
and that when the water unusually accumulates the country is 
flooded, therefore that appellants, having caused the water to over- 
flow by damming up the nullah Kattah Khallie, had no right to 
cut through the embankments made by the plaintiffs, he therefore 
decreed for the plaintiffs, interdicting appellants from preventing 
plaintiffs to keep up their embankments. 

1 see no reas^ ih interfere with this decree, and the appeal is 
dismissed with costs. 
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The 12th November 1846. 

Present: J. B. OGILVY. Judge. 

No. 50. 

Appeal from (he late Sudder Ameen* 

Musst. Lall Bebee, (Appellant^ Plaintiff, 

* versus 

Golain Hoscin and Soorma Bibi, (Respondents,) Defendants. 

In this case it appears that Jengie Chand, the late husband of 
the plaintiff, being about to die, executed a will on the 28th 
Kartick 1205 M. S., in which, after reserving 4 annas share of the 
vjilue of his whole property, real and personal, for his own jatee 
kurruch, or personal charges, he bequeathed the remaining 12 
annas in this manner, 1 anna to plaintiff and 5 annas to her infant 
son Kader Bux, 1 anna to Soorma Bibi, his second wife, and 5 annas 
to her infant son, and Golam Hosein, defendant, respondent, and 
Sona Alla he appointed wussies (trustees) under these conditions, 
viz. that when the infant children should come of age the wussies 
should pay over to them and to their mothers their respective 
shares and account to them for the property they had charge of ; 
if the wussies should not agree, then Sona Alla, who was the brother 
of Jengie Chand, was to manage separately the shares of plaintiff 
and her son, and Golam Hosein, defendant, who is brother of 
Soorma Bibi, should manage Soorma BibPs share and her child^s ; 
if cither of the widows should leave Jengie Chaq^l’s -house they 
were to be entitled to receive their share on demand. Three days 
after executing the will Jengie Chand died, and the wussies un- 
dertook the trust jointly. Sona Alla, one of the wussies, died on 
the 3d Falgoon 1206, and Golam Hosein,. defendant, then remained 
sole wussie. The plaintiff states that on the death of Sona Alla 
she had a right to receive her own and her son^s share at once, 
but that nevertheless Golam Hosein continued to keep charge of 
the property, and that on the l/th Falgoon, not many days after 
Sona Alla’s death, the house of Jengie Chand having taken fire, 
where it appears the movable property was kept, Golam Hosein, 
defendant, carried off a box containing rupees 1400 and 12 gold 
mohurs, and some other articles, ornaments, &c., which at the in- 
stigation of Soorma Bibi he retains in his possession. Plaintiff 
states that she has received of her own and her son’s share 
to the value of rupees 1 080-9-1 i, and that there is yet due to her 
the sum of rupees 782, and she includes in her claim not merely 
the 6 annas bequeathed by her husband, but also a half of the re- 
served 4 annas share, after deducting from it the sum of rupees 
300, which, she says, is all that was actually expended in the fu- 
neral expenses of her husband. 
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Soorma Bibi has given no answer^ but Golam Hosein^ defetn 
dantj in his answer denies having been appointed wussic for plaintiff 
and her son, or ever having had their property in his charge, and 
says that Jengie Chand, when his death was approaching, after 
reserving 4 annas of his property for his funeral rites and for a 
mosque, divided the remaining 12 annas in the manner before stated, 
and requested him to act as wussie on behalf of Soorma Bibi and 
her son, whilst Sona Alla he requested to act for plaintiff and her 
son. 

Golam Hosein brought no evidence to support his defence, and 
the sudder ameen held, that, with reference to discrepancies in the 
evidence of plaintiff’s witnesses, it was not proved that Golam 
Hosein had taken away the property, as stated by the plaintiff, 
and dismissed the claim. 

The witnesses it is tru^ do not all agree exactly as to the amount 
of property carried off by Golam Hosein, defendant, when Jengie 
Ghana’s house was burned, but beyond, this I see no discrepancies, 
and this I hold to be a point quite immaterial to the case. The 
general facts of the case, as I have before stated them, are fully 
established. The will is proved, the execution of it in presence of 
the wussies and their agreeing to act under it, as well as the fact 
of their subsequently so acting. It is also shewn upon more than 
usually respectable evidence, that, when it was attempted to adjust 
this dispute by a punchact (arbitration), Golam Hosein acknow- 
ledged that he still had in his possession 700 or 800 rupees of the 
property he had received charge of, and tliat he was willing to pay 
what was yet Sue to plaintiff if any respectable man would be 
security, or if tHe judge should so order. It is not however for the 
plaintiff to prove how much of the trust money Golam Hosein has 
still in his possession. Golam Hosein being a trustee, it is for him 
to render an account of his stewardship. Instead of doing so he 
has thought proper to deny altogether his responsibility, and this 
circumstance affords strong ground of presumption that he has not 
been acting fairly by plaintiffs. Looking at this fact and at the terms 
of the will, I think it quite in the spirit of it, Sona Alla being 
dead, that plaintiff should at once receive her share and that of her 
son as his natural guardian, without waiting till the majority of her 
child. ^ 

The claim Aon the 4 annas reserved by Jengie Chand for his 
jatee kurruch I consider, however, to be inadmissible. This share 
was set aside for a particular purpose, and the witnesses to the 
will state that the expressed intention of Jengie Chand was that 
half of it should defray his funeral expenses and half be applied to 
the erection of a mosque. The plaintiff can on no ground have a 
claim upon any part of this fund, and she has moreover produced 
no evidence to shew that the money has not or will not be applied 
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as was intended by the deceased, Jengie Chand. I therefore reject 
this part of the claim. 

The whole amount of the property left is stated in the will to 
be of the value of rupees 3725-10*5, and this valuation is not dis- 
puted and may be taken to be correct. Of this sum a 12 annas 
share amounts to rupees 2794-3-13-3, and the half of this, or the 
6 annas bequeathed to plaintiff and her son 


amounts to rupees 1397 1 16 3 2 

Of this the plaintiff has received, 1080 9 2 0 0 

Remain due, 316 8 14 3 2 


for which sum I decree for the plaintiff, on her own account and 
that of her son, against Golam Hosein, respondent, with costs of 
this and the lower court in proportion to the amount decreed, and 
interest from the date of this decree. The appeal is decreed, and 
the sudder ameen’s decree is reversed. 


The 13th November 1846. 

Present: J. B? OGILVY, Judge. 

No. 54. 

Appeal from the late Sudder Ameen. 

Musst. Rukema Banoo, Appellant, (Defendant,) 

• versus * • 

Golam Hossein, Respondent, (Plaintiff.) 

This is a suit to recover possession of ^ tank with the value of 
fish killed and of trees destroyed, and the plaintiff states tliat the 
tank is situated in the village of Haveleeshuhur, in turuff Mokeem 
Lall Basharat, which turuff in his replication he explains to have 
formerly formed part of turuff Jan Mahomed, and to have been 
separated from it. He says it was dug by his grandmother, and 
that he obtained it from his father by inheritance, and that in 1202 
M. S. Mahomed Arof and others, defendants, ousted him from 
possession, and that in 1805, tlie turuff having been sold at auction, 
he has now entered into a settlement for the tank with the auction 
purchaser. 

Musst. Rukema Banoo, appellant, who was an intervening defen- 
dant, states that the tank is situated in turuff Jan Mahomed ; that 
the tank was first Jan Mahomed’s and has descended to his heirs in 
joint occupancy ; that 20 years ago the turuff was bought by one 
Mokbool Alii, since when the heirs of Jan Mahomed, including her- 
self, continued in possession, and she denies the right of plaintiff to 
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exclusive possession^ and claims a right to a share with him and 
with Mahomed Arof, defendant. 

Mahomed Arof, defendant^ gives a similar statement to that of 
appellant, and it appears from the answers of other defendants and 
from the evidence that plaintiff is also one of the heirs of Jan Ma- 
honiud, and that Arof, defendant, derives the right which he claims 
from Sanchee and Ahmud Alii, other heirs of Jan Mahomed. 

The sudder ameen, after receiving the evidence on both sides, at 
first nonsuited the plaintiff on the ground that the Government mea- 
surement being still hicomplete it was not yet determined to which 
of the turulfs the land belonged, and that, in his opinion, until 
this was ascertained the plaintiff^s suit could not be entertained. 

A summary appeal was preferred from this decree, and the judge 
reversed the decree, and directed the sudder ameen to bring tiie 
suit again on his file, and to decide the case Avith reference to 
the question of possession only, confirming that party in posses- 
sion who should prove to have previously held it. 

The sudder ameen accordingly, upon the evidence already before 
him, passed another decree giving possession to plaintiff. 

I do not agree with the late ju^e in this mode of disposing of 
the case, which, in my opiition, if fit to be heard at all, should have 
been tried on the general merits. The decision ought not to have 
been restricted, contrary to the claim, to the mere question of 
possession without regard to the right thereto. Neither do I agree 
with the sudder ameen on the grounds on which he in the first 
instance nonsuited the case. 

I find howfever that the plaintiff has not stated his case in that 
precise manner which the Regulations require. He has kept back 
much information which it was necessary he should have disclosed, 
evidently I think from a consciousness of some flaw in his case. 
In particular he has omitted to mention by what right he had 
possession previously to his being ousted in 1202, whether beheld 
the tank as turufdar, talookdar, ryot, or by Avhat tenure, and I 
therefore consider it quite impossible to adjudicate upon his claim, 
and that for this reason he should be nonsuited. 

I therefore decree the appeal, reverse the sudder ameeii’s decree, 
and nonsuit the pontiff, respondent paying costs of suit in this 
and the lower Ipur 
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The 13th November 1846. 

Present: J. B. OGILVY^ Judge. 

No. 51. 

Appeal from the late Sudder Ameen* 

Mahomed Arof, Appellant, (Defendant,) 
versus 

Golam Hossein, Respondent, (Plaintiff.) 

This is an appeal in the same case as appeal No, 54, this day 
disposed of. For the reasons stated in that appeal the sudder 
aineen^s decree is reversed, the appeal is decreed, and the plaintiff 
is nonsuited, respondent paying all costs of suit in this court and 
that of the sudder ameen. 

The 17th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 43. 

Appeal from the decision of the late Sudder Ameen. 

Ahmed Alla, Appellant, I^Defeiidaiit,) 
versus 

Akram Alii, Respondent, (Plaintiff.) 

In this case the plaintiff says that talook Mahomed Kasim be- 
longing to him was sold by auction for a balance of rent claimed 
from him, that he sued to quash the sale and obtained a decree 
dated 5th September 1842, but that the appellant Ahmed Alla 
collected the rents from the cultivators of 10 kanees, 10 guiidahs 
of the talook from 1199 M. S. to 1204 M. S., and he sues the 
appellant and the cultivators and other defendants for rupees 765, 
being the rent with interest for the yfears in question. 

Appellant claims the land as part of talook Nunnoo Bibi. 

It appears that in the suit to reverse the sale mentioned by 
plaintiff, the plaintiff included appellant as a defendant, giving 
what he called the boundaries of the lands of talook Mahomed 
Kasim. Ahmed Alla in his answer laid claim to part of the lands 
included in these boundaries, but his claim was tiot enquired into. 
No evidence on the point was taken either from plaintiff or defen- 
dant, and the sale was quashed merely upon the ground of an 
agreement to that effect between the collector, the auction pur- 
chaser, and the plaintiff. The sudder ameen however in the decree 
in question observed that Ahmed Alla had given no evidence in 
support of his claim, and in passing his decree he ordered that the 
lands should be given up to the plaintiff by Ramkunt according to 
the chuckbunds or boundaries in conformity to his agreement, at 
the same time releasing Ahmed Alla from the decree. 
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Ahmed Alla appealed against this decree^ and the appellate court 
animadverted upon the decree of the lower court, stating that 
Ahmed Alla, having had nothing whatevei’ to do with the sale, 
ought not to have been made a defendant, and that, as no evidence 
had been taken from plaintiff to prove the boundaries of his talook, 
the remark he made that Ahmed Alla had given no proof on his 
behalf on the Same point was unfair, and the whole of the remarks 
as they affected Ahmed Alla were quaslied. 

Nevertheless the sudder ameen has given a decree in favor of 
plaintiff on the ground that, in the decree to reverse the sale before 
mentioned, the plaintiff had got a decree for this very land, tlie 
present appellant having been a defendant; and because Ahmed 
Alla admitted the land to be in his possession, and Pelie Ram, 
another defendant, acknowledged to having cultivated the lands of 
2 kanees and 5 gundahs, and paid the rent to Ahmed, he gave a 
decree against these two jointly for rupees 2/3, principal and in- 
terest. 

It is obvious from what has above been said that the grounds of 
the sudder ameen^s decree are untenable. Independently of the 
circumstance of the decrae reversing tiie sale of talook Mahomed 
Kasim, having been quasiied as it affected appellant, it never in 
itself could be taken as having disposed of the question at issue 
between the plaintiff in that and this case and appellant. The 
suit was to quash a We on the ground of irregularity and of no 
balance having in reality been due, and the question of the validity 
of the sale was the only one disposed of. 

I consider that the plaintiff has utterly failed to establish his 
right to the rent of the lands in question, and I therefore annul the 
decree of the sudder ameen and decree the appeal, respondent pay- 
ing all costs of suit in this court and the lower with interest. 

The 17th November 1846. 

'Present: J, B. OGILVY, Judge. 

■No. 44. 

Appeal the decision of the late Sudder Ameen. 

Bux Alii, MuJbt. iNlyah Bibi, and Perun, Appellants, (Defendants,) 

versus 

Ahsun Alii, Respondent, (Pluntiff.) 

This is an appeal in the same case as appeal No. 43, this day 
disposed of. Appellants were released from the decree of tbe sadder 
ameen, but costs were not awarded them. As in appeal .43, 
the whole claim of plaintiff has been dismissed, this appeal is de> 
creed, respondent paying all coats in this court and that of the 
sudder ameen with interest. 
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The 17th November 1846. 

Present; J. B. OGILVY, Judge. 

No. 45. 

Appeal from the decmon of the late Sadder Ameen. 
Musst. Mooja Bebee, Appellant, (Defendant,) 
versue 

Ahsun All, Respondent, (Plaintiff.) 

This is an appeal in the same case as appeal No. 44, and on the 
same grounds, and for the reasons given in that case the appeal is 
decreed, respondent paying costs of this court and of the sudder 
ameen’s with interest. 

The 17th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 46. 

Appeal from the decision ef the late Sadder Ameen. 

Wassee and Boochun, alias Bocha Gazee, and others. Appellants, 

(Defendants^ 


. versus 

Ahsun Ali, Respondent, (Plmntiff.) 

This is an appeal in the same case as appeal No. 44, and on the 
same grounds, and for the reasons given in that case the appeal is 
decreed, respondent paying the costs of this court and of that of 
the sudder ameen. 

The 17th November 1846. 

# 

Present': J. B. OGILVY, Judge. 

No. 49. 

Appeal from the decision of ihe late Sudder Ameen. 

Pelie Bam, Appellant, (Defendant,^ 


versus 


Ahsun Ali, Respondent, (Plaintiff.) 

. is an appeal in the same case as appeal No. 43 this day 
of. For the reasons ^ven at'length in that case this ap- 
pi^ is decreed and the sudder ameen’s decree is reversed, respon- 
dent paying all costs in this court and that of the sudder ameen. 
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The 17th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 55. 

Appeal from the decision of the late Sadder Ameen. 

Ranijai^ Ranidoolal, Dattaram^ and Musst. Sharoda^ Appellants, 

(Defendants,) 

versus 

Mahomed Baker, Respondent, (Plaintiff.) 

In this case the plaintiff states that he is owner of turilff Derab 
Roostiim, and that having caused the sale of talook Ramjewan sub- 
ordinate to turuff Derab Roostum in execution of a summary de- 
cree for rent, he purchased the talook at auction himself ; but tliat 
appellants, having possession of 3 droons of the talook, refused to 
pay him rent or to enter into any agreement with him, and he there- 
fore sues appellants and others, defendants, for possession of the 
land with mesne profits from 1204 M. S. to 1206. 

Appellants denied in their answer to the claim having any land 
in their possession belonging to appellant. 

The sudder ameen in his decree states tliat from copies ofehittas 
of the recent measurement, and from the circumstances of the case, 
it is evident that, out of the land claimed, 10 kanees, 9 gundahs, 
3 cowries of talook Ramjewan are in the possession of appellants, and 
that from a special appeal decree filed by plaintiff* the rental of the 
land is rupees 2-8 per kanee : he thcremre gives a decree against 
the appellants for the above quantity of land with mesne profits at 
the rate of rupees 2-8 per kanee. 

I But the documents mentioned by the sudder ameen are the only 
evidence of any kind adduced by the plaintiff. The chittas arc 
held to establish the appellants^ possession upon 1 1 kanees, 9 gun- 
dahs, 3 cowries of talook Ramjiwun, and the special appeal decree 
is taken to determine the rental. But chittas only shew that the 
said quantity of land has been measured by the revenue authorities 
as part of talook Ramjiwun, and in possession of appellants. Whe- 
ther the lands have been correctly so measured is the question, and 
the plaintiff has adduced no evidence on the point. A chitta stand- 
ing alone is very slen%r evidence of a man^s interest in a parcel of 
land, and here theik is no corroborative evidence whatever. Again, 
the special appeal decree so far from determining the rental of the 
iands of this talook, expressly leaves the point to be hereafter de- 
termined by the report of an ameen to be deputed by the court* 

The sudder ameen^s decree therefore has been based upon most 
insufficient grounds. But this is not all. It appears that th^ 
sudder ameen refused to receive the evidence of some witnesses, 
whom the appellants wished to call on the ground that more than 6 
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weeks had elapsed without their having proceeded in their defence. 
And yet I find that the evidence on which the siidder ameen de- 
creed in favor of the plaintiff, was received after six weeks^ default 
on their part. The case therefore when decreed by the siidder 
ameen had already died a natural death, and the sudder ameen^s de- 
cree is in consequence a dead letter. I therefore reverse the sudder 
ameen^s decree, which altogether does him the greatest discredit, 
arguing either partiality or gross ignorance, or the most culpable 
want of care in looking into the case, and I decree the appeal, re- 
spondent paying costs with interest of suit in this court and that 
of the sudder ameen. 

The 18th November 1846. 

Present : J. B. OGILVY, Judge. 

No. 246. 

Appeal from the decision of the Moonsijf of Bhuttearry, 

Mchcr Ali, alias Mona Meajee, and Musst. Miilka Bibi, wife of 
Alii Manjec, Appellants, (Plaintiffs,) 

versus 

Asghur Alii and others. Respondents, (Defendants.) 

This is a suit for rupees 16, principal and interest, on account of 
rent due upon a quoboolcat (agreement) for 7 rupees, 8 annas, 
dated 7th Assin 1 194, and the moonsiff dismissed the claim on the 
ground that defendant Asghur Alii, who was said to have given 
the quobooleat, did not appear to have cultivated the land, and be- 
cause the transaction as stated by the plaintiff was of a very im- 
probable nature. 

In appeal the appellants themselves explain the transaction in 
this manner. They say that in truth the cpiobooleat was not 
given with any view to the cultivatioii of land, but the fact is, they 
say, that Asghur Alii, defendant, having been arrested in a sum- 
mary suit for rent, the appellant Meher Alii and the husband of 
Musst. Mulka Bibi the other appellant, lent him rupees 6 to get 
him released from arrest, and that as there was no stampt paper in 
the mofussil on which a bond could be drawn up, the defendant 
gave them a pottah for 3 kanees of land belonging to him at a jum- 
ma of rupees 6, and at the same time gave them also a quobooleat 
for the same land which was to remain in defendant's possession at 
a jumitia of rupees 7-8, the 1 rupee 8 annas difference being for 
their monafa (profit) or in other woitts being on account of inter- 
est. 

A more impudent attempt than this upon appellants^ own shew^ 
ing to evade the stamp duty which would have been chargeable 
upon a bond, it is impossible to conceive. 1 therefore dismiss the 
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appeal^ affirm the decree of the moonsiff^ and fine the appellants 10 
rupees for preferring such a groundless and litigious appeal. 

The 19th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 292. 

Appeal from the decision of the Moonsiff of Haihazarree. 

Domun Sepoy^ (Plaintiff^) Appellant^ 
versus 

Buxie, Kumer Alii Moonshee, and others^ Respondents^ 
(Defendants.) 

In this case the plaintiff sues to establish his right to the pos- 
session of a ditch which runs close along the south of his bari or 
house^ and which the defendants deny he has any right to. 

There is no documentary evidence in the case^ and both parties 
have brought witnesses who rite evidence according to the interest 
of each. The moonsiff has Screed in favor of the defendants, dis- 
missing the plaintiff^s claims, but without stating his reasons for 
preferring the evidence of the defendants to that of the plaintiff, 
and it appears to me that as little reliance is to be placed on the 
depositions on one side as on the other. The case is one in my 
opinion which can only be decided satisfactorily by a local investi- 
gation, when evidence may be had on the spot from witnesses un- 
connected with either party, and well acquainted with the rights of 
each ; and appellant prays that an ameen be deputed. I therefore 
reverse the moonsiff^s decree, and remand the case for retrial, and 
direct that an ameen be deputed to make a local enquiry prior to 
the disposal of the case. 

The 20th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 289. 

Appeal from the^ecision of the Moonsiff of 1st Town Division. 

I^tul Deen, (Defendant,) Appellant, 
versus 

Kalienath Bundopadya, (Plaintiff,) Respondent. 

In this case pl£untiff suesi^ obtain possession, with mesne pro- 
fits, of 2 kanees, 2 gundsffis, 2 cowries of land in the village of 
Chand Gang, claimed by him as part of turuff Ahsan Musoor his 
property, and which land he says is in the occupation of Se®^^ 
Deen, defendant, appeUant, and of Kassim Alii and Chand Bibi, 
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defendants, who refuse to pay rent or to enter into any arrange- 
ment. 

Appellant claims the land as part of tuniff Bhoobun Mohun. 

The moonsiff decided the case in favor of plaintiff upon a 
sooloohnamah, or deed of agreement, between plaintiff and Kassim 
Alii defendant, in which it is set forth that the land belongs to 
turuff Ahsun Musoor, and is the property of plaintiff, that plaintiff 
had given Kassim Alii a talookdarry pottah (lease) at a yearly 
jumma of 3 rupees, for which he had received a quobooleat in 
exchange, that Kassim Alii should occupy the land and pay the 
stipulated rent yearly, that plaintiff had remitted his demand for 
mesne profits and costs with the exception of 1 rupee, which 
rupee Kassim Alii was to pay in a month, and on falling to do so 
plaintiff was to take out execution against him. 

Appellant protests against this decree under a sooloohnamah to 
which he has not been a party, and certainly the moonsiflf’s mode 
of disposing of the case was most improper. It is true he says in 
his decree, though not in his reasons of decision^^ recorded in 
his own hand, that the decree is not to affect any but the parties 
to the sooloohnamah. But nevertheless such a decree cannot but 
be injurious to appellant. It leaves the point at issue between 
plaintiff and appellant exactly where it was, and opens the door to 
future litigation. I therefore reverse the moonsifFs decree, and 
remand the case to him with instructions to re-try it and to dispose 
of the claims of all the parties concerned. 

The Si ST November 1846. 

Present : J. B. OGILVY, Judge. 

No. 573. 

Appeal from the decision of the Moonsiff of the 2d Town Division. 

Kasinath Dutt, (Defendant,) Appellant, 
versus 

Munsoor Alii Khan, (Plaintiff,) Respondent. 

In this case the plaintiff sues to recover from the defendant 
the sum of rupees 99-3-5-10, stating that the said sum was 
in deposit in court and payable to him in a case in which 
he had obtained a decree, and that defendant, appellant, who 
was his constituted general mooktar or agent, without his know- 
ledge drew the money out of court and applied to his own use ; 
that defendant also borrowed from him the sum of rupees 104 
on a bond, and that, having afterwards discovered the embezzle- 
ment by defendant of the sum before mentioned, he demanded the 
amount from him, but that defendant always deferred paying him. 

Defendant, appellant, admits having draSvn the money from court 
as stated by plaintiff, but pleads that much money having been 



56 


ZILLAH CHITTACIONG. 


due to him by plaintiff as salary, he with the plaintiff’s permission 
carried it to his own credit on account of his pay, that nevertheless 
the plaintiff afterwards claimed the money from him, and that after 
much disputation he gave the plaintiff a bond for rupees 104 on 
account of the money, with interest, intending to sue the plaintiff 
for his salary. 

The moonsiff has decreed in favor of the plaintiff, but I find that 
his decree has been given upon the pleadings only without any 
evidence having been heard on either side. 

It is true that the defence is of a suspicious character, but I 
think it also somewhat suspicious that plaintiff should have anti- 
cipated the plea of defendant by mentioning the loan of rupees 104, 
which has, according to him, no connexion whatever with the em- 
bezzlement of the rupees 99-3-5, It may be that plaintiff obtained 
information that this was the plea to be set up, and therefore an- 
ticipated it by the mention he has made of the loan of rupees 104. 
But whatever be the truth, the case reciuires, in my opinion, more 
sifting, and that evidence should be called for on both sides to 
establish their respective plea|9,, .\The moonsiff it appears only 
called upon the defendant for ptipof, and because he was unable to 
cause the attendance of his withessles, though he took out every 
process against them to the attachment of their property, gave 
the case against him for not proving his defence. Even handed 
justice requires that proof should be necessary not more on one side 
than the other. I therefore reverse the moonsiS*’s decree, and re- 
mand the case for re-trial with reference to the above remarks. 

The 25th November 1846. 

Present: J. B. OGILVY, Judge, 

No. 294. 

Appeal from ' the decision of the Moonsiff of Bhutteary. 

Doollah Gazee, alias Doollub, (Defendant,) Appellant, 
versus 

Parbuttee Churn, (Plaintiff,) Respondent. 

In this case plaintiff sues to recover possession of 3 kanees, 
15 gundahs of l|piiHn the village of Bansberria, of which land he 
states he obtained possession in 1198 M. S., from appellant and 
his brothers, under a deed of mortgage and conditional sale, the 
condition of which was that if the sum lent of rupees 62, should be 
repaid in three years, then plaintiff was to give up the land, other- 
wise the sale was to become absolute ; and the plaintiff alleges that 
the money not having been paid by the time specified the sale had 
in consequence become final, but that nevertheless the appellant 
and others, defendants, ousted him from the land in 1201, collecting 
the rents from the ryots« 



ZILLAH CHITTAGONG. 


57 


Appellant, the only defendant who appeared, in his defence 
denied altogether the plaintiflf^s statement, and asserted that he and 
liis brothers, having borrowed from plaintiff the sum of rupees 31, 
gave him a lease of the land for six years on the understanding 
that he was to realize in that time the sum of rupees 62, on ac* 
count of the principal sum lent with as much again as interest, 
that plaintiff accordingly held possession for six years to the year 
1204, when he voluntarily gave up the land again. 

The moonsiff at first nonsuited the plaintiff on the ground that 
he had not conformed to the provision of ReguLation XVIL of 
1806, Section 8, but on summary appeal the moonsiff was briefly 
informed by the late judge that he had misunderstood the Regu- 
lation, and directed to bring the case again on his file. 

The moonsiff then made a reference to the judge, urging that 
plaintiff should be nonsuited on the grounds before stated in his 
decree, and the reference having come before myself, I intimated 
to the moonsiff my opinion that the plaintiff’s claim was not, as 
supposed by the moonsiff, to have the. sale declared absolute, 
which in his ignorance of the Rq^lations the plaintiff considered 
it had already become, but to recover under wrongful disposses- 
sion, and therefore to admit of this point being tried it was not 
necessary for plaintiff to have conformed to the Regulation in 
question, and I .observed that it would be quite competent to the 
moonsiff to put plaintiff in possession as mortgagee (should he 
establish his right), and thereby to place him in the position he 
was in before being ousted. 

In the decree which the moonsiff has now passed he states that 
plaintiff has now given proof of his having conformed to the provi- 
sions of Regulation XVII. of 1806, Section 8, since the institution 
of his suit, and accordingly, on the ground that the sale is now 
absolute, he decrees for plaintiff, awarding possession and mesne 
profits from 1201 M. S. 

But even if the sale may have now become absolute, this can 
be no grounds for awarding mesne profits to plaintiff for a period 
antecedent to its having so become, and the moonsiff has in fact 
pronounced the sale to be absolute, which he was not called upon 
to do. I find too that the plaintiff has adduced no evidence what- 
ever of dispossession, and I consider it absolutely necessary that this 
very material point, upon which his whole case almost rests, should 
be established by plaintiff before an award can be given in his 
favor. The moonsiff^s decree I consider unsatisfactory and his in- 
vestigation incomplete, and I therefore remand the case for re-trial. 
The moonsiff will receive any further evidence either party may 
wish to produce, and will especially call upon plaintiff for proof of 
dispossession. 
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The 26tii, November 1846. 

Present: J. B. OGILVY, Judge. 

' No. 299. 

Appeal from the decision of the Moonsiff of Bhojpore. 

Akbur, Appellant, (Pliiintilf,) 
versus 

Shumsher Alii Chowdheree, and others, (Defendants,) 
Respondents. 

In this case plaintiff sues to cancel a summary decree and a 
quobooleat upon which the decree was obtained on the part of 
Shumsher Alii defendant, and to recover the sum of rupees 11-8-3 
realized from him under the decree, and he states that he never 
executed the quoboqleat which is a false document, that 1 kanee, 
15 gundahs of the land mentioned in the quobooleat belongs to 
Judistee, defendant, to whom he has always paid rent, and that the 
rest of the land he never cultivated. 

Judistee, defendant, claima the 1 kanee 15 gundahs mentioned by 
the plaintiff, and states that the phdntiff has always paid him the 
rent. , : , 

Shumsher Alii, defendant, claims the whole of the land mention- 
ed in the quobooleat, viz. 4 kanees, 1 gundah, and states that plain- 
tiff executed the quobooleat of his own free will, a,nd that he sued 
for rent upon it tlirough his servant Mahomed Hossein and got a 
summary decree. 

The moonsiff dismisses the plaintiff’s claim, stating as his rea- 
son in his decree that the summary suit was brought 4 or 5 months 
after the date of the quobooleat, and from the date of the summary 
decree to the institution of this suit 1 1 mouths had elapsed, and 
that, if the quobooleat had been false and forcibly taken, the 
plaintiff w;ould have brought his action to cancel it without delay. 

But this decree of the moonsiff is founded upon an erroneous as- 
sumption, for the plmntiff does not say that the quobooleat. was 
taken forcibly. He denies having ever executed the document 
whether forcibly or otherwise. He knows nothing whatever about 
it. This decision therefore of the moonsiff cannot be upheld. It 
appears moreover that the moonsiff has disposed of the case with- 
out any sort |f mvestigation whatever, and that he has not even 
taken evidence to prove the quobooleat, having assumed its authen- 
ticity upon the strength alone of the summary decree which it is 
here sought to reverse. The case is therefore remanded to the 
moonsiff, who will call upon all the parties to the suit to prove 
their respective thdms, and he will depute an ameen to ascertain 
by local enquiry whether plaintiff cultivated the land in question 
or not, and whether the md claimed by Judistee forms part of it 
or not, 
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The 26th November 1846. 

Present: J. B. OGILVY, Judge. 

No. 301. 

Appeal from the decision of the Moonsiff of 2d Town Division. 

Baptist^ Appellant, (Defendant,) 
versus 

Shustee Churn, Respondent, (Plaintiff.) 

Plaintiff sues as the representative of his brother Harie Dass 
deceased, to recover the sum of rupees 32, on a bond which he 
states was executed by appellant and by Buxoo deceased, the 
ftither of defendant Hyder Alii. The bond was given on 14th 
Pous 1202, and the money was to be repaid in the Cheit of the 
same year. 

Appellant admits the bond, but pleads that only rupees 25 was 
the actual sum borrowed, and that the additional rupees 7 was on 
account of interest, that no part of the borrowed money was 
received by him, the loan in fact having been made to Buxoo only, 
and that his name was entered in the bond by way of mataberie 
only, or as security. 

Two of the witnesses to the bond adduced by plaintiff state that 
only 25 rupees .was paid, and that 7 rupees was added on account 
of illegal interest, and the defendants adduce several witnesses, by- 
standers at the time of executing the bond, in support of this plea 
of appellant, but three ofher witnesses to the bond state that 
rupees 32 was paid in cash, and the moonsiff has givdn credit to 
the evidence of these last mentioned witnesses and decreed for 
plaintiff. The moonsiff was of opinion that the other two witnesses 
to the bond had been tampered with, and thought it very unlikely 
that an illegal transaction, such as that attempted to be established 
by defendants, would have been done before so many witnesses as 
depose to the fact. 

I see no reason to interfere with this decree, which is affirmed 
accordingly. Appeal dismissed with costs. 

The 28th November 1846, 

Present: J. B. OGILVY, Judge. 

No. 305. 

Appeal from the decision of the Moonsiff of Bhuttearry. 

Ameer Khan, Appellant, (Defendant,) 
versus 

Soudagur, Respondent, (Plaintiff.) 

This is a suit for possession as ryot of 1 kanee, 5 gundahs of 
land, of which plaintiff says he obtained possession originally under 
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a pottah from the talookdar dated 12th Jeit 1202^ to whom he 
paid rent until the zemindary came under the khas collection of 
Government^ when he paid rent to the collector, and that appellant 
and others ousted him in Jeit 1206. 

The moonsiff has decreed for the plaintiff chiefly upon a report 
of the serbarakar or manager of the estate, procured through the 
collector, in which the serberakar states that the land claimed by 
plaintiff is distinct from that included in the pottah of appellant. 

But the serberakar is scarcely a competent witness in this case, 
and certainly his evidence, obtained in this irregular manner, is 
inadmissible. The moonsiff will depute an ameen to make a local 
enquiry and to compare the land of the two pottahs together, 
taking care at the same time to prove the pottahs in question, 
which very necessary step he has omitted to observe. 

The case is remanded for re-trial with reference to the above 
remarks. 
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The 2d November 1846, 

Present: W. J. H. MONEY, Additional Judgk 
No. 151. 

Appeal from the Moonsiff of Putteeah. 

Abdool Ruheem alias Feringee, Appellant^ (Defendant,) 
versus 

Eshan Chunder, Respondent, (Plaintiff.) 

In this case Radahram, (deceased) and his son Eshan Chunder 
complained against the defendant for attaching their cows for rent 
said to be due and for taking four rupees, althoimh they had no land 
in cultivation belonging to the d^endant. Damages laid at 8 
rup^s. 

The defendant stated that Eshan Chimder borrowed from him 12 
rupees, and assigned over to him 2 canecs of land in mouza Kuchwye 
for six years, and gave a cubooleat through his father Radaliram 
engaging to pay 4 rupees per annum for six years. The money 
was duly paid for five years, and when the plaintiff would not pay 
the amount for 1205 M. S., he (the defendant, ) attached his property. 

The defendant had no document to support his case, and alleged 
that his papers had been* burnt. There was a discrepancy also in the 
evidence of his witnesses. The moonsiff decreed in the plaintiffs 
favor, and I see no reason for interfering with this decision, which is 
hereby confirmed, and the appeal dismissed with costs. 

The 2d November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 159. 

Appeal from the Moonsiff of Putteeah. * 

Futteh Alii, Appellant, (Plaintiff,) 
versus 

Ubul Hossein, Meennoo, Umeeronissa, Abdool Alii, Golam Hosein, 

Mahomed Moorad, and the Collector of Chittagong, Respondents, 

(Defendants.) 

The plaintiff sued to cancel the measurement and settlement of 2 
canees and 1 gundah of land made with Ubul Hossein, one of the 
defendants. Damages laid at 149 rupees. 

d 
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Tlie plaintilF declared that this land was his own property, and in 
excess of tfie land in Turuff' Petan Jununa^ that in the year 1 189 M. 
S., his father gave it in hum to AUee Mahommud, and Ubul Hos> 
sein engaged to cultivate the same, and pay the rent to the farmer. 
Subsequently the plaintifTs father assigned this land over to Maho- 
med Moorad, to whom Ubul Hossein' was also to pay rent. The 
defendant, Ubul Hossein, replied that the land in question did not 
belong to Petan Jumma, but was lakheraje towfeer called Ruftee 
Caxee*s, and had been in thd possession of his ancestors for many 
years ; that nine years had elapsed since the settlement of this land 
on the part of GK)vemment had been made with him, and he conti- 
nues to pay rent to Government « 

It appears from the papers that the plaintiff’s father endeavoured 
on three different occasions to oust the defendant, Ubul Hossein, from 
this land without success. In the year 1837 it was released from 
attachment in ffivor of Ubul Hossem; again in 1838 the deputy 
collector made a settlement of the land with him, which was confirm- 
ed in appeal by the commissioner. 

It is true that the plaintiff brings forward a cubooleut for this 
land said to have been signed by Ubm Hossein in the year 1189 M. S., 
but this document does not appear to have been presented on any of 
the occasions above referred to. Under these circumstances the 
moonsiff' very properly dismissed the plaintiff’s claim. The order of 
the lower court is hereby confirmed, and the appeal dismissed with 
costs. 

■ The 4th November 1846. 

PRESENT : W. J. H. MONEY, Additional Judge. 

No. 185. 

Agpeal from the of Noaparah. 

Syud Chirreeboolla, (Appellant,) Defendant, 
versus 

Ameeroonissa, (Respondent,) Plaintiff. 

In this case the plaintiff sued her husband for maintenance. Da- 
mages laid at l^rupees. ^ ... 

It appeare4tlwt on the marriage of the plaintiff with the defen- 
dant, he had written an agreement, and amongst other matters it was 
stat^ tlint, if in consequence of any disagreement the wife wished to 
live elsewhere, she was at liberty to do so, and he would allow her two 
rupees a mon& as iqaintenance. About two years after the marriage 
the wife left her husband and went to her father’s house ; and in 
consequence of her husband not affording her ^proper support, she 
brought the present action. 
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The defendant replied that he wished his wife to live with him, 
but her father would not allow her to do so. As the agreement was 
fully attested by evidence, and the husband acknowledged having 
written it, the moonsiff decreed in the plaintift^’s favor. In this opi- 
nion I concur, and the order of the lower court is hereby confirmed, 
and the appeal dismissed with costi. 

The 4th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 213. 

Appeal f rom tlie Moonsiff of Putteeah, 

Rugoonundun Purohit, Appellant, (Plaintiff,) 
versus 

Mohischunder Canoongoe, Gopal Kishen Canoongoc, and Ram Ram 
Choudree, Respondents, (Defendants.) 

The plaintiff sued to cancel the attachment of 1 d., 1 k., 16 g. and 
2 c. of land. Damages laid at 200 rupees. 

The plaintiff stated that, on the 6th Bysack. 1201 M. S., he pur- 
chased from Mohischunder Canoongoe, one of the defendants, 3 d., 
13 k., 10 g., 1 c., 3 d., of land in mouzah Dukhin Bamundenga, &c,, 
for 200 rupees; that out of this land, 1 d.,T k., 16 g., 2 c., were 
imjustly attached by the defendant, Gopal Kishen, to recover tlie 
amount of a debt due from Mohischunder. 

He stated however that the deed of sale had been lost subsequent 
to its withdrawal from the office of the sudder moonsiff. 

The defendant, Gopal Kishen, declared that the land in dispute 
belonged to Mohishchunder Canoongoe, who had colluded with the 
plaintiff to avoid the payment of his debt ; that the land was sold 
two years after its attachment, and if the plaintiff’s claim had been 
correct, he would have prefen^ it before. 

There was nothing to show that the deed of sale, which had been 
lost, was genuine ; there was a discrepancy also in the evidence of the 
witnesses, and strong grounds for believing that Moheschunder had 
colluded with the plaintiff. 

Under these circumstances the moonsiff very properly dismissed 
the plaintiff’s claim. The order of the lower court is hereby con- 
firmed, and the appeal dismissed with costs. 
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The 9th November 1849. 

Present: W. J. H. MONEY, Additional Judge. 

No. 91.' 

Appeal from the late Sudder Ameeru 

Musst Ameer Jan Bebee, wife of Abdool Kadir, deceased, 
(Defendant,) Appellant, 

versiLs 

Rammunee Fotedar, (Plaintiff,) and Abdool Mujeed, (Defendant,) 

Respondents. 

In this case the plaintiiF sued to recover the sum of 400 rupees 
the value of 600 arees of mustard seed. He stated that on the 26th 
Bysack 1205 M. S., the defendants, Ameer Jan Bebee’’ and "Abdool 
Mujeed,” received from him 200 rupees, and promised upon a bond 
to deliver to him 600 arees of mustard seed in the month of Magh 
ensuing. 

The defendants denied the transaction, but, as the bond was duly 
attested by witnesses, the sudder ameen decreed in favor of the 
plaintiff to the extent of 300 rupees, the value of 600 arees of mus- 
tard seed. As I see no reason to interfere with this decision, the 
order of the lower court is hereby confirmed, and the appeal dismiss^ 
ed with costs. 

The 12th November 1846. 

Present: W. J. H. MONEY, Additional Judqe. 

No. 163. 

Appeal from the Moonsiff of Deeang, 

Gout Chunder, Appellant, (Defendant,) 
versus 

Assen Alii and Asgur Alii, Respondents, (Plaintiffs.) 

The plaintiffs in this case sued to annul a summarjr decree, and to 
recover excess rent levied from them. Damages laid at 22 rupees, 
13 annas. 

The plaintiffs stated that they and their father cultivated 7 canees 
and 5 gundahs o# land in Turuff Firdose at a rent of 9 rupees, 12 
annas per animm^ and 3 canees and 5 gundahs of land for 45 arees of 
rice, which they paid to Gour Chunder, the auction purchaser, 
through his agent, Jeetram. The defend^t, Meer Cassim, under 

S itence that 2 canees, 12 gundahs and 3 cowries of this land 
onged to him, realized from them by a summary decree 4 rupees, 
15 annas, and 3 rupees, 5 annas, costs; and subsequently Jan AlU 
Moonshee and Meer Cassim collected from them for the vears 1204 
and 1205 M. the sum of 16 rupees, 14 annas. The plaintiffs 
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paid to Gour Chunder 19 rapees, 8 annas rent, and 90 arees of rice, 
and therefore complained of having been obliged to pay their rents to 
two different masters for the same land. 

The defendant, Meer Cassim, alleged that he had purchased at the 
Government sale 10 canees and 5 cowrees of land belonging to 
talook Momtaznissa; that he foimd 2 canees 12 gmidahs and 
3 cowries of this land in the cultivation of the plaintiffs and their 
father, but they would not pay their rents on the grounds that the 
land belonged to Gour Chunder. 

At the time of the mofusril measurement Gour Chunder delivered 
a paper or “ tydad” to the deputy collector comprising the lands in 
talook Firdose, and in this document tliere was no mention of the land 
in dispute. 

From the dakhila signed by the deputy collector, and particularly 
from the enquiry instituted on the spot, it was proved that the land 
in question belonged to talook Momtaznissa, tne property of Meer 
Cassim. Under these circumstances the moonsift* decreed in favor of 
the plaintiffs. As Meer Cassim admitted having received 16 rupees, 
6 annas, the moonsiff, calculating the rent of the land for 1204 
and 1205 M. S., at 7 rupees 2 annas, deducted this sum, and 
3 rupees 5 annas costs, leaving 5 rupees 15 anna'fe, to be refunded by 
Meer Cassim and Jan Alii to the plaintiffs. He decreed also 
against Gour Chunder 7 rupees 2 annas, the amount of rent which 
he had improperly collected. 

Gour Chunder is dissatisfied with this decision ; but as it was clearly 
proved from the papers that Gour Chmider collected rent from land 
which did not belong to him, but to another estate, the order of the 
moonsiff was perfectly correct, and is hereby confirmed, and the appeal 
dismissed with costs. • 

The 13th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 165. 

Appeal from the Moonsiff of Satkaneeah, 

Mahomud Hossein and Jafer Alli, Appellants, (Defendants,) 

versus 

Dataram Koolall, Respondent, (Plaintiff.) 

In this case the plaintiff complained against the defendants* for the 
illegal attachment and sale of his property. Damages laid at 40 rupees, 
9 annas, 6 pie. 

It appeared that the defendants, under die pretence that 12 rupees 
rent were due to them for 6 canees of land in mouza Bura Huttia for 
the year 1206 M. S., attached the plaintiff’s personal property through 
their own servant Booda Gazee. Sixteen articles were sold fer 
16 rupees, 7 annas, 3 pie, and after deducting the amount of rent, 
costs and fees of sale, the plaintiff received back 2 rupees, 14 annas, 
9 pie. There was nothing to show that the plaintiff cultivated any 
and belonging to the defendants. 
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The defendants denied the charge altogether : but it was proved 
tliat Booda Gazee was a servant of the defendants, and that they had 
caused the attachment and sale of the plaintift‘’s property without any 
reason or document for so doing. Under these circumstances the 
moonsiff decreed in the plaintiffs favour, and I see no reason to 
interfere with this decision, which is hereby confirmed, and the 
appeal dismissed with costs. 

The 16th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 166. 

Appeal from the Moonsiff of Satkaneeah. 

Mahomud Nusseem, Appellant, (Defendant,) 
versus 

Tumeezooddeen, Respondent, (Plaintiff.) 

The plaintiff in this case sued to recover the value of some cloth. 
Damages laid at 24 rupees. It appeared that tlie jdaintiff sold to the 
defenchint forty-two pieces of cloth valued at forty-two rupees : he 
received at different times tlie sum of 18 rupees, and sued for the 
balance 24 rupees. 

Tlie defendant admitted the transaction, but declared that he had 
paid the balance of 24 rupees in the presence of respectable 
witnesses. As he did not produce any evidence to this effect, the 
moonsiff decreed in the plaintiff*’s favour, in which opinion I concur. 
The order of the lower court is hereby confirmed, and the appeal 
dismissed with costs. 

The 17th November 1846. 

• Present: W. J. H. MONEY, Additional Judge. 

No. 170. 

Appeal from the Moonsiff of Putteeah. 

Surfraz, son of Aboo Taleeb, deceased, Appellant, (Defendant,) 

versus 

Shamut Alii and Abdool Alii, Respondents, (Plaintiffs.) 

The plaintiffs in this case sued to cancel a summary decree, and 
recover excess rent levied from them. Damages laid at 15 rupeei^ 
12 annas, 

The plaintiffs stated that they had 1 canee and 10 gundahs of 
land in cultivation in mouza Keshooa, Turuff Ram Hurree Canoongoe, 
at a rent of 2 rupees, 4 annas per annum, which they paid to the 
auction purchasers, Ramsoonder and Goordass Pal, up to the y^ 
1202 M. S. They subsequently paid this rent to Surfraz the drfen- 
dant, who had taken this land under a talookee pottah. They com- 
plamed however that Surfraz afterwards realized from them by a 
Bummajw decree the suni of 8 rupees, 7 annas, 2 pia 

The defendant replied that the plaintiffs had 4 canees of land in 
their cultivation; tliat 8 rupees, 4 annas had! been paid for the year 
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1204 for 2 canees and 10 gundahs of land, but as he could not 
obtain payment for the remaining 1 canee and 5 gundalis, he insti- 
tuted a summary suit. As this statement was not supported, tlie 
moonsiff decreed in the plaintiffs’ favom*. 

The appellant is dissatisfied with this decision, but as he could 
not prove that the plaintiffs liad four canees of land under cultiva- 
tion, or that he was entitled to levy the excess rent complained of, I 
see no reason to interfere with the order of the lower court, which 
is hereby confirmed, and the appeal dismissed with costs. 

The 19th November 1846. 

Present : W. J. H. MONEY, Additional Judge. 

No. 178 of 1846. 

Appeal from the decision of the Moonsiff of Rawoojan, 

Obhye Chum Nundee, Appellant, (Plaintifti) 
versus 

Eshan Chimder and Motoomath, Respondents, (Defendants.) 

The plaintiff sued to recover the value of 71 arees of rice due 
to him for the year 1206 M. S. 

He staged that his father on the 27th Poos 1J78 M, S., assigned 
to one Bocha Gazee, 5 canees and 5 gundahs of land in moujali 
Chikdyr upon a talookee tenure, for which he was to pay 89 arees 
a year of rice, 3 rupees Sicca, and other articles by way of nuzzur, 
all which his father received up to 1205 M. S. In 1206 M. S., 
Bocha Gazee transferred his rights to the defendants Eshan Chimder 
and Motoomath, and they paid the plaintiff all their rent, except 7 1 
arees of rice. The defendants acknowledged the statement of tho 
plaintiff, but the moonsiff’, suspecting that they were colluding with 
the ])laintiftj dismissed the case, without taking any evidence regard- 
ing tlie cobooleat presented by the jdaintiff^ and without calling for 
any proofs from Sliamut Alii who claimed 4 gundahs of this land as 
his property. 

As the enquiry is incomplete, the appeal is decreed, and the case 
returned for re-tiial, and tlie moonsiff will take evidence upon the 
points alluded to. The amount of stainpt paper, upon which the 
petition of appeal is engrossed, will be refimded to the appellant 

The 20th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 198 of 1846. 

Appeal from the decision of the Moonsiff of Issapore. 
Mahomed Mookim and Mahomed Tuckce, (Appellants,) Defendants, 

versus 

Dewan Alii and Kumer Alii, (Respondents,) Plaintiffs. 

It appeared that the defendants in this case assigned over for six 
years to, the plamtiffs, for a consideration of 30 rupees, 5 canees of 
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land situated in mouza Pyndung, talook Jan Box Khan, the proper^ 
ty of Kalindee Ranee. After the expiration of six years the land 
was to be given up by the plaintiffs. As the plaintiffs could not gain 
possession, they sued the defendants for the sum of 34 rupees, 
9 annas, principal and interest 

The defendmits acknowledged the transaction in the first instance, 
but alleged that the money was taken back again by the plaintiffs 
for the purpose of procuring for the defendants, according to agree- 
ment, a lease of some otlier land lk>m the zemindar. This matter is 
altogether distinct from the deed of assignment ; and had it been tniei, 
there is no doubt that die defendants would not have given up the 
deed, until the particular agreement had been ftdfillSj, or at all 
events would have endeavoured to regain the deed, when they per- 
ceived that their object had not been accomplished. Under these 
circumstances I see no reason to disturb the decision of the moonsitt*, 
who decreed m favor of the plaintifts. The order of tlie lower court 
is hereby confirmed, and tlie appeal dismissed with costs. 

The 23d November 1846. 

Present: W. J. H. MONEY, Additional Jud^e. 

No. 207 of 1846. 

r 

Appeal from the decision of the Moonsiff of Noaparak. 

Musst Soometra, wife of Moochurea, deceased, Appellant, (Plaintiff,) 

versus 

The Collector of Chittagong, Bhoranuddeen, Sunaolla, Musst. Bap- 
chee, and oSiers, Respondents, (Defendants.) 

The plaintiff sued to gain possession of a tank comprising 2 kanees, 
18 gundahs and 3 cowries of land, valued at 16 rupees, and sued also 
to nave the measurement paper corrected. 

The plaintiff stated that a tank, which had been excavated by her 
fetheivin-law, and had been in her husband’s and afterwards in her 
own possession for a long time as lakheraj, had been improperly 
incluaed ^tfie late measurement in tumff Futteh Sin^ wiw which 
estate it had no connection. 

Hie defendants relied that the tank belonged to mouza Hyder 
Kool, turuff Futteh oing, pergunnah Rusoolnuggur, and was record- 
ed as such in the measurement paper of the year 1127 M. S. As 
this fiact is clearly proved by the measurement paper alluded to, I 
see no reason to disturb the decision of the moonsiff, who dismWed 
th^laintifni claim. 

^ Ime order of the lower court is hereby confirmed, and the appeal 
dismisaed with costs. 
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The 24th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 232 of 1846. 

Appeal from the decision of the Moonsiff of Rawoyan. 

Alimud Alii, Shumsheer Alii, and others, Appellants, (Defendants,) 

versus 

Mohomud Tuckee, Respondent, (Plaintiff) 

The plaintiff sued to recover rent improperly levied from him. 
Damages laid at 24 rupees. 

According to his statement it appeared that although he did not cul- 
tivate any land belonging to the defendants, they attached his cattle 
on the 1st Kartick 1207 for rent said to be due. He in the first in- 
stance sent through one Nuzzur Mahomud the sum of 12 rupees to 
effect their release, of which 6 rupees were taken by the defendants, 
and a receipt granted for the same. He was subsequently obliged 
to give 6 rupees more through one Mohussun, for which sum he 
could not obtain a receipt With the exception of Mohussun all the 
defendants denied the plaintift‘’s allegation. Tliis person declared 
that he was appointed by Ahmud Alii and S^iumsheer Alii, an 
itmamdar, and as the plaintiff refiised to pay his rent for 1207, he 
attached his cattle, which were afterwards released on his engaging 
to pay the rent jn ten days. The defendant, Mohussun, could not 
support his statement, nor could the other parties shew that they 
were in any way entitled to demand rent from the plaintiff. Under 
these circumstances I see no reason to disturb the decision of the 
moonsiff, who decreed in* favor of the plaintiff. The* order of the 
lower court is hereby confirmed, and the appeal dismissed with costs. 

The 24th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 237 of 1846, 

Appeal from the decision of the Moonsiff of Puttea, 

Busseerollah, son of Mooftee Goreebollah, deceased. Appellant, 
(Defendant,) 
versus 

Kumer AUi, Becha Gazee, and others. Respondents, (Plaintiffs.) 

The plaintiffs sued to cancel the decree of the deputy collector, 
and recover the amount of rent imprcj)erly levied from them. Da- 
mages laid at 35 rupees, 7 annas, 9 pie. 

R appeared that the defendants obtained an exparte decree against 
the plaintiffs for rent said to be due for 6 kanees and 10 gundSis of 
lana in mouza Gachburreah, turuff Brijkishore. The plaintiffs ac- 
knowledged that they held under a talookee tenure several portions of 
land belonging to the defendant, but these 6 kanees and 10 gundahs 
of land were not included in their engagementa* 
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The defendant declared that the land in question was in the first 
instance held by Gol Maliomed, the father of plaintiff's, and» subse- 
quently ontlie 24th Kartick 1184 M. IS. Kunmr Alii, his son, and 
Shohur Banoo, his wife, signed a settlement paper for this land at an 
annual rent of 16 rupees, 15 annas. 

There was much discrepancy in the evidence of the witnesses ; 
some indeed asserted that Kumer Alii was a minor at the time he 
is said to have simed the paper alluded to. Independent of tliis 
the sigiature of li^mer Alii on this paper differs materially from 
that affixed to other papers in the case. Under these circumstances 
the order of the moonsiff is confirmed, and tlie apiKjal dismissed with 
costs. 

The 25 rH November 1846. 

Present: W. J. H. MONEY, Additional Judge., 

Na 242. 

Appeal from the decision of the Moonsiff of Deeang, 
Maliomed Mussood and others. Appellants, (Defendants,) 

mrsus 

Mahomed Ruffec, Respondent, (Plaintiff,) 

Goolam Hosscin and Dewan Alii, Respondents, (Defendants.) 

The plaintiff sued to recover excess rent levied from him. Da- 
mages laid at 5 rupees, 10 annas. It apj)oared that he cul- 
tivated 1 kanee and 10 gundahs of land in mouza Soekulbahar, 
and paid 2 rupees, 4 annas ])er annum as rent to Goolam Hossein, 
and continueci to do so up to 1205 M. S, On the 1st Bysack 
1206 M. S., the defendants, mider the pl’etence that rent was due, 
attached his propeity, and sold it at a low valuation for 2 rupees, 13 
annas. He complained therefore of beijig obliged to pay rent for the 
same ground to two different parties. The defendant Goolam Hos- 
sein, acknowledged having received rent always from the plaintiff. 
The defendants, Mahomed Mussood and Dewan Alii, stated that 
they purchased 2 doors, 2 kanies, 17 gundahs, and 2 cowries, c4‘ 
land in mouza Seekulbahar, talook Asulut Khan, turuff Fazil Ameer; 
that in the recent measurement paper in the allotment No. 2932 the 
name of Goolam Hossein, was recorded for 1 kanee, 5 gundahs and 
3 cowries of land, which was then in the cultivation of the plaintiff, 
Mahomed Ruffee.*^ As be would not pay his rent they acknowledged 
having realized from him 2 rupees, 13 annas rent and costs. 

The moonsiff decided that the sale alluded to by the defendants bad 
been annulled, and therefore decreed in favor of the plaintiff, but I do 
not see any paper affording such information. Besides this the moon^ 
siff should have ascertained what particular rights Goolam Hossein 
possessed, and whether this land was included in the purchase said to 
have been made by the defendants. As the enquiry is incomplete, 
the appeal is decreed, and the case returned for re-trial, and the 
will ascertain the points alluded to. The value of tlie 



ZILLAH CHITTAGONG. 


21 


stampt paper, upon which the petition of appeal is engrossed, must be 
reftmded to the appellant. 

The 25th November 1846. 

Present: W. J. H. MONEY, Additional Judge. 

No. 100 of 1846. 

Appeal from the decision of the Moonsiff of Noapara, 
Ramsurun, Bindabun, and Dookee Ram, sons of Tiipussea Ram, 
deceased, Appellants, (Defendants,) 
versus 

Gmiga Doss Sein, Kalee Doss Sein, Sheeb Doss Sein, and others, Res- 
])ondents, (Plaintiffs.) 

The plaintifls sued to cancel a deed respecting 4 canees and 10 
gundahs of land. Damages laid at 146-8, 

It appeared that defendants had in their possession 4 canees and 
10 gundahs of land in moujaGoozra, turuff Kisht Mungul by virtue 
of a deed dated the 3d Bysack 1195 M, S. The plaintiffs declared that 
the document was not genuine, that Bustun Chum one of the sellers 
was a minor at the time he is said to liave signed the paper, that the 
pro])erty was entire and undivided, and could not be transferred, and 
moreover that the land was not lakeraje, as allied by the defend- 
ants, but kheraje land belonging to turuff* Kisht MunguL 

The defendants on the other hand declared that the land never 
belonged to the plaintiffs ; it was tlie property of Kisht Mungul, the 
father of Obhye Churn and Bustuin Churn, who sold it to them (de- 
fendants) for 90 Sicca rupees by virtue of a deed dated 3rd Bysack 
1195 M. S. • . 

The moonsiff suspected and objected to the deed, and decreed in 
favor of the plaintiff's. 

This case was heard on the 7th September last, on which occasion it 
appeared that the plaintiffs (respondents) had filed a number of papers, 
but had not proved that the land in question was undivided property, 
that it was turuff land, or that Bustum Chum, one of the sellers, was a 
minor at the time the deed was prepared: on the part of the appellants 
it was clear that the deed was duly attested by witnesses, and that they 
had been in possession for nearly twelve years. Besides this, in a 
case of dispossession, where Ramsunm one of the appellants was 
plaintiff against Gunga Doss one of the respondents, an jameen 
was deputed to the spot, and the criminal court on the 24th 
Decmber 1844 maintained Ramsurun in possession of this land 
Again, from a proceeding of the commissioner of revenue in a case 
where Ramsurun complained against Sheeb Dass one of the re^n^ 
dents, it appeared that he was ^o allowed to remain in possession 
of this land Under these circumstances the appeal was accepted^ 
and the usual notice issued to the respondents for the purpose of 
producing Bustum Chum. The parties appeared this day, and 
Bustum Chum also, whose appearance indicates him to be 32 years 
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of age, which corresponds with the evidence of tlie appellants’ wit- 
nesses, and with the age mentioned by Bustum Chum himself in a 
plaint dated the 5th January 1841. As I see no reason to alter my 
former opinion, the appeal is decreed, the order of the lower court 
reversed, and the respondents will pay the appellants’ costs in both 
courts. 

The 26th Novembeh 1846, 

Present; W. J. H. MONEY, Additional Judge. 

No. 155 of 1846. 

Appeal from the decision of the Moonsiff of Rawoyan. 

Harroo Jemadar, Appellant, (Defendant,) 
versus 

Ubdool Mujeed, Zeeawul Hossein, and Amanoollali, Respondents, 

(PlaintifFs.) 

The plaintiffs sued to cancel the decree of the deputy collector, 
and recover rent improiierly levied from them. Damages laid at 42 
Company’s rupees. It appeared that the phiintiffs had, according to 
their statement, in cultivation 2 doons, 4 canees, 14 gundahs and 
cowrie of land lakheraje in mouza Eeachasurree Dala Soorut Sing, 
the property of Burkutoolla, to whom they paid their rent The 
defendants however obtained a summary decree against them for 
35 rupees, 6 annas, 4 pies, for rent alleged to be due for 2 doons of 
tills land, and collected 42 rupees. Tlie defendant Harroo Jemadar 
stated that, in consequence of the plaintiffs not paying their rent for 
1205 M. S., he instituted a summary suit for its realization. 

There were no satisfactory proofs on either side, but the moonsiff 
decreed in favor of the plaintiffs 
'^lis case was first heard on the 2d instant, when it appeared that the 
appellant was dissatisfied with the moonsiff’s decision upon two grounds; 
first, that the plaintiff should have included Burkutoolla as a defen- 
dant and secondly,'that, as the sum claimed amounted to 11 mpees, the 
plaint should have been written on a stampt paper of 8 rup^ value 
mstead of 4 mpees. The appeal was accepted, and the usual notice issued 
to the respondent, who has not filed any reply in the matt^. It is dear 
that the sum claimed by the plaintiff did not exceed 42 mpees, the 
amount of stampt paper therefore is correct ; but the other objectioB of 
the appdlant i^aod, for, as the question for consideration was the right 
and title to redlve rent from the plaintiffs, Burkutoolla shotdd have 
been induded as a defendant in the case, and the plaintiff, having 
Med to do so, should have been nonsuit^ Under these circum- 
stances the appeal is decreed, the order of ^e lower court reversed, 
and the case nmisuited, and ^e respondents will pay appellant’s costs 
m both courts. 
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The 9th November 1846. 

Present: HENRY BROWNLOW, Judge. 

No. 12 of 1845, 

Appeal from the Principal Sadder Ameen, 

Bulbudder Hurrichundur Mahapatur, (Defendant,) Appellant, 

versus 

Mr. J. Atkinson, (Plaintiff,) Respondent. 

No. 2 of 1846. 

Mr. J. Atkinson (Plaintiff,) Appellant, 
versus 

Bulbudder Hurrichundur Mahapatur, (Defendant,) Respondent. 

The following is a brief abstract of the case out of which these 
two appeals arose. 

The 10th August 1840 was the day fixed for the sale of certain 
portions of itilla Gagra Damurpore,’^ the zemindaree of defend- 
ant’s father, Hurrikishen Hurrichundur, in satisfaction of two 
decrees of court, one in favor of Madhub Rai, the other in favor of 
the plaintiff, who states tliat 3 or 4 days prior to the untended sale, 
overtures were made to him by Hurrikishen for the private transfer 
of 2 annas of this property for the sum of rupees 2,500. That the 
day of auction however approached and the deed of sale was still ' 
undrawn, when Hurreekislien succeeded in borrowing rupees 285 
from the plaintiff to satisfy Madhub Rai’s decree, on the promise of 
perfecting the transfer the next day: the sale was accordingly stop- 
ped on his account, and also on that of the plaintiff, who himself 
petitioned to that effect. 

This promise was never matured ; for although the quabaleh was 
written, the signature of Hurreekislien was throughout withheld, 
and as a matter of course, when plaintiff sued for possession in 
August 1840 on the strength of this imperfect deed, his suit was 
dismissed in the sudder ameen’s court, which decision was upheld 
in regular and special appeal. 

He now enters court against the son for the recovery of the ru- 
pees 285, plus interest, lent to the father to stay the sale in execution 
of Madhub Rai’s decree. 

The defendant denies the claim in toto, urging the non-exist- 
ence of any deed in support thereof, and impugning the credibility 
of the witnesses. 
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The principal sudder ameen, placing reliance on the parole testi- 
mony adduced by the plaintiff, decreed the original sum, but refused 
the interest claimed under the provisions of Act XXXII. of 1839. 

Dissatisfied with this judgment, both parties appealed to this court, 
the defendant to be absolved in totOy the plaintiff to recover the 
disallowed interest. 

In my opinion the decision of the lower court is incomplete, inas- 
much as the account books of the plaintiff (who has various pecuni- 
ary transactions) were never called for, and which would assist us 
materially in coming to a right judgment on this case, as would also 
the original petition shewing the grounds on which the plaintiff 
prayed that the sale might be stopped in August 1840. 

’ In order therefore that these documents may be brought forward 
and considered by the court, I remand the case for re-trial, reversing 
the judgment of the principal sudder ameen, and decreeing both 
appeals. The usual orders passed for refund of stamp value. 

• The 10th November 1846. 

Present; HENRY BROWNLOW, Judge. 

No. 20 of 1845. 

Appeal from the Principal Sadder Ameem 
Mr. J. Atkinson, (Plaintiff,,) Respondent, 
versus 

Mosummaf Goura Pat Maha Dey, (Defendant,) Appellant. 

The following is a brief outline of this case. 

On the 11th November 1840, a 2 annas share of thanah Aluni- 
geer, pergunnali Ultee, was sold by order of court in satisfaction of 
a decree obtained by one Gujraj Sing versus Ram Kishen Beer Bur 
Jugdeb Mahapatur.“ This property was bought by Doorgaper- 
saud Pundit for 1175 rupees, and apparently re-sold by him for 
1280 rupees on the 28th of the same month, the deed of sale being 
drawn out in defendant’s name, who is the mother of Ram Kishen. 

On the 14th January 1841, Ram Kishen borrowed from the 
present plaintiff the sum of 900 rupees, mortgaging the whole 
16 annas of thiS|Zeniindaree to him ; this sum not being paid, a suit 
(No. 14809) was instituted in court by the plaintiff, and he obtained 
a decree for 1046 rupees, 15 annas, 4 pie, on the 14th June follow- 
ing. About this time 14 annas of this property were sold in satis- 
faction of sundry decrees, and eventually the whole 16 annas were 
disposed of at auction for arrears of Government revenue, when, 
the state demand having been satisfied, the surplus proceeds of 
14 annas of the zemindaree, were allotted to the liquidation of 
sundrv decrees, and the remaining 2 annas surplus proceeds con- 
tinued as a deposit in the collectorate. 
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The plaintiff and others then petitioned to have this sum also 
attached and divided in satisfaction of their decrees, but, owing to 
objections put in by defendant, their claim was disallowed and they 
were then referred to a regular suit. 

The present case then is instituted in consequence of that order, 
with a view of proving that defendant’s claim to the surplus pro- 
ceeds of the 2 annas share above noticed was fraudulent, and 
that the deed on which she based her objections in the miscella- 
neous case was merely a benainee” transaction between mother 
and son. 

The defendant on the other hand pleads that the purchase made 
by Tier of 2 annas of this property was a hona fide one, in her 
own name and with her own funds; consequently that Ram Kishen 
her son had no right nor interest whatever in the same, and that 
slie is in no way responsible for his debt. 

The principal sudder ameen, distrusting the evidence of the sub- 
scribing witnesses to the deed of sale, which went to prove the de- 
fendant’s plea, and deeming the purchase . to have been a “ ben^ 
mee” one ah initio most satisfactorily established, as also the pay- 
ment for the same to have been made with ^unds furnished by 
Ram Kishen himself, having the deed however drawn out in his 
mother’s name, gave a decree in plaintiffs favor on the 16th Sep- 
tember 1845. • • . . 

I entirely agree with the principal sudder ameen in the view 
which he has taken of this case. It is clearly proved in my opinion 
that the purchase originally made by Doorgapersaud Pundit on the 
1 1th November 1840, was by the order and wdth the ftmds of Ram 
Kishen himself, and the subsequent pretended transfer of this pro- 
perty by sale to the defendant was merely a “ ruse” on the part of 
Ram Kishen to defeat his other creditors ; and looking upon him 
therefore to have been the bond fide proprietor of this 2 annas sJiare 
and not his mother, I uphold the principal sudder ameen’s decision, 
and dismiss the appeal with costs. 

The llTii November 1846. 

Present: HENRY BROWNLOW, Judge. ♦ 

No. 21 of 1845. 

Appeal from the Principal Sudder Ameen, 

Mr. J. Atkinson, (Plaintiff,) Appellant, 
versus 

Ekadusee Torai and 24 others, (Defendants,) Respondents. 

Plaintiff sued, on the 3d January 1845, for the recovery of 
rupees 956-10-9, principal and interest on account of fifteen days 
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advances^ made by him to defendants (as per receipt dated the 
21st Au|ru8t 1840) ; they enfiraging to serve him in the transport 
of his salt by sea, for the year 1840-41j which agreement they 
failed to fulfil in consequence of their absenting themselves when 
required. 

Defendants admitted that they had received fifteen days’ advan- 
ces, and had been entertained bj/^plaintiff as his servants to serve in 
the transport of his salt by sea, &c., which duty they were quite 
ready to perform, in proof of which that they continued waiting in 
the bamurpore river for the salt until May 1841, by order of 
plaintiff’ ; but as he was unsuccessful in obtaining the Government 
contract, they were of course unable to fulfil their agreement. 
Moreover that they had a claim against plaintiff for balance of 
wages due to them, to defeat which the present suit was now insti- 
tuted. 

The principal sudder ameen dismissed the case on the 17th Sep- 
tember 1845, inasmuch as it clearly appeared that the defendants 
were in attendance in the Damurpore river, by order of the plaintiff 
until May 1841, waiting for their cargo, and consequently were 
unable to take servir^e elsewhere. That plaintiff himself moreover 
failed in getting the Government contract, for the transport of salt 
for 1840-41, consequently that his plea that defendants were not 
in attendance to receive the same must fall to the ground. More- 
over that plaintiff tried every office and board in appeal to ob- 
tain the contract, and that while these appeals were undecided, it 
was very unlikely that he would have parted with his crews. It is 
true, he adds,* that the salt was not transported by the defendants for 
which they obtained advances, but the non-fulfilment of this part 
of the contract was not attributable to any bad faith on their part, 
and that therefore under the circumstances of the case they were 
fully entitled to the same remuneration as if the voyage had been 
completed. Four years moreover had elapsed from date of advances 
made by plaintiff to that of institution of suit. 

This decision in my opinion is in every way just and equitable, 
and I see no grounds whatever for admitting an appeal. I therefore 
confirm the judgment of the principal sudder ameen, dismissing the 
appeal with cos^. 
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The llTH November 1846. 

Present: HENRY BROWNLOW, Judge. 

No. 23 of 1845. 

Appeal from the Principal Sadder Ameen. 

Rugoonath Saontra alias Riigoonath Sowaeen, (Plaintiff,) 
Appellant, 

versus 


Jugbundoo Mahapatur and others, (Defendants,) Respondents. 

The plaintiff sued on the 22nd April 1844 for possession on a 
5 as., 6 gs., 2 cs., 2 cs. share of raouzahs Jaonkote, &c., pergunnah 
Somra, with mesne profits from 1241 to 1250 inclusive, laying his 
suit at rupees 1,395-13-5, on the plea that this zemindaree, together 
with the mokiicldiimee of mouzahs Anundpore and Baleetota, had 
been acquired and left by his father Unkoor Sowaeen; adding that ^ 
the mokuddumee of these two latter villages had been divided in 
his father’s lifetime in equal shares between himself and brothers, 
and that he conjointly with them held possession also in the zemin- 
daree after his father’s death until 1241, but that, with the excep- 
tion of 8 annas ofmouzah.Sunkordah, one of the villages of the ze- 
mindaree, he has been dispossessed of the rest ; to recover which he 
now sues. 

Prandhun Sowaeen in hii^ answer admits the justice of plaintiff’s 
claim. J ugbundoo on the other hanjl, supported by the? rest of the 
defendants, states that the property acquired and left by his grand- 
father, was as follows, viz : 


Mouzah Jaonkote, ^ 
Inda, f 

Sunkordab, ( 
Munjaree, * 

and Mouzahs Anundpore 
Baleetota, 


constituting 

the 

zemindaree, 

constituting 

the 

mokuddumee, 


as also another estate called Goteda, pergunnali Mutkudnagur. 
That by a certain deed of partition having for a date one corres- 
ponding with the 2d April 1818, made by his grandfather, 5 annas 
of the mokuddumee of Anundpore and Baleetota, and 8 annas of 
mouzah Sunkordah, were allotted to the plaintiff, as also 8 annas of 
mouzah Goteda ; and that from that period plaintiff' has had sepa- 
rate possession invariably of the above, as well as Prandhun and 
Lokenath of the respective shares which fell to their lot by the deed 
of partition ; consequently that plaintiff has no right whatever to the 
property for which he now sues. 
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The principal sudder ameen dismissed the case on the 18th No- 
vember 1845, because it clearly appeared to him that plaintiff had 
never had possession on any of the property constituting the zemin- 
daree since 1225, (or 1818,) with the exception of 8 annas of 
mouzah Sunkordah, for which he does not now sue; that he 
has been entirely separate and distinct in house and land from his 
brethren since that period ; an^ that it is to be inferred that he con- 
sented to receive the 8 annas of mouzah Sunkordah in lieu of any 
claim, which he might have to the other property constituting the 
zemindaree. He therefore considered the plaintiff barred now by 
the law of limitation. 

I agree with the principal sudder aiheen entirely in thinking that 
there is no trustworthy evidence adduced on which we could deter- 
mine that the plaintiff has ever had possession within twelve years 
antecedent to the institution of this suit, on the property for which 
he now sues. Under the law of limitation therefore he is now 
barred, and I accordingly dismiss the appeal with costs, and affirm 
the decision of the lower court. 
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Th£ 2d Novembbb 1846. 

Present: JAMES tjRANT, Jddge. 

No. 46 of 1846. 

Appeal from the decision of Radhamohun Chovadhry, Moomiff^ of 
Rajaram’pore. 

Chuiidun Das, (Plaintiff,) Appellant, 
verms 

Luky Kunt Das, Nobai, and Musst. Sree Mutty, (Defendants,) 
Respondents. 

Claim, rupees 147-10-10, due on an ^‘ikrar” for rupees 83, dated 
the 7th Assar 1246 B. S., given by Luky Kunt, and Gour, (deceas- 
ed,) uncle of Nobai and father of Musst Sree Mutty, for the balance 
due on account of 5 gold mohurs given by the nlaintiff* to the said 
“Gour,” deceased, to be converted into a neck ornament The 
defendant Luky Kunt denies the “ ikrar” and gold mohur transac- 
tion altogether, gnd asserts that the suit was got up in the name of 
the plaintiff by a neighbour with whom he is at enmity. “ Nobai” 
denies his liability on account of his deceased uncle, and adds that the 
said uncle gave the ikr^” and subsequently gave Luky Kunt the 
amount due on it to pay to the plaintiff. Sree Mutty 'is not forth- 
coming. The moonsiff dismissed the case on the grounds detailed at 
great length in support of the suit being a false one, in which I concur, 
and therefore confirm the moonsifPs decision under Clause 3, Sec- 
tion 16, Regulation Y. of 1831. 


The 2d November 1846. 

Present: JAMES GRANT, Judge. 

No. 269 of 1845. 

Appeal from the decision of Radhanath Sircar ^ Moonsiff of 
Gourgureebcu 

Keenoo Imam Bus, (Defendant,) Appellant, 
verms 

Issur Chunder Chowdry, (Plaintiff,) Respondent 

Claim, rupees 63, principal and interest due on a bond for rupees 
62, dated the 5th Jyte 1248 B. S.* in favor of the plaintiff’s father. 
Defendant states that the bond and payments on account of it are fic- 
titious j that on the date of the bond he was out with the plamtifPs 
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father on a hunting expedition^ and that the suit has been hnmght 
against him because he gave evidence a^nst the plaintiflF in a case 
of assault and battetjr in which the plamtiff was fined 200 ruj^s. 
In his reply the plaintiff denies generally the assertions of the de- 
fendant ^e moonsiff decreed the case on the evidence for the 
plaintiff^ the defendant having failed to produce his witnesses, his 
assertions being unproved arm &lse, and further delay therefore in 
the moonsifPs opinion improper. The defendant was a *^peada” in 
the service of the plaintiff and his father. No reason for so large an 
advance to hini is given. The defendant’s endeavours to produce the 
plaintiffs respectable servants and books to prove the bond and pay- 
ments fictitious, have been fiiistrated. Shortly after the defendant 
had given evidence against the jdaintiff, he was forced to seek the 
protection of the magistrate against his oppression, and three of his 
orother witnesses were seized on a false charge of thefh Under 
such circumstances I do not consider the bond, or the witnesses in 
support of it, ^titled to any credit, especially as the latter are all sub- 
ornate servants of the plaintiff, ana their evidence far too minute 
as to position, movements, and the rich zemindar giving the money 
with nis own hands^ to be credible after a lapse of some four years. 
At the same time there is no evidence to the four asserted payments, 
viz. two in cash and two deductions from the peada’s pay, which was 
most essential in such a case. On the above grounds 1 reverse the 
moonsiffs decision, dismiss the plaintiffs claim, and decree the appeal 
with costs* 

The 3d November 1846. 

Present: JAMES GRANT, Judge. 

No. 64 of 1846. 

Appeal from the decision of Bydnath Surma^ Moonsiff of Shecbyunye, 
Ashruf Zuma Chowdry and others, (Plaintiffs,) Appellants, 

versus 

Burkut Sheik, (Defendant,) Respondent 
Claim, rupees 59-2, being value of mangoes on 47 trees in 1251, 
minus 9 rupees paid by the defendant with the usual interest Defend- 
ant states thalhon the plaintiff agreeing to take 9 rupees’ relit and 
salainee” for the said mangoe trees and 4 beegahs 4 cottahs on which 
they stand, he paid tlie amount, gave his " kabooleot,” and the “ pottah” 
was beii]^ prepared when the j^aiutiff heard of a disturbance in his 
village, for which he forthwith started promising to give the ^^pottah” 
next d^. The moonsiff dismissed the case on the grounds that the 
plaintiffs witnesses did not prove his cRse^ speaking sunply to having 
on one occasion seen the demndant remoring the mangoes, quantity 
and value unknown: thb improbability of a rycrt forcibly taking 
mangoes as stated, and Uie want of any document to shew tlie value 
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of the maiigoes to have been rupees 62-8, which was to be looked for 
if 9 rupees of that amount had been paid by the defendant Under 
Clause 3, Section 16, Regulation V. of 1831, 1 confirm the moonsiifs 
decision. 

The 3d November 1846. 

Present: JAMES GRANT, Judge. 

No. 65 of 1846. 

Appeal from the decision of Ramnarain Rai^ Moonsiff of Pateeranu 
Syud Zoolfakeer Aliy, (Defendant,) Appellant, 

versus 

Eedoo Moollah, (Plaintiff,) Respondent 

Claim, rupees 140-8, due on a bond formas 100, dated the 14th 
Falgoon 1247 B. S. Defendant pleads that in lieu of money plain- 
tiff gave him orders for rupees 75 which were not honored, and that 
rupees 25 at the time due to the plaintiff were subsequently re- 
covered by him, and further that on the same day he gave an- 
other bond for 100 rupees on which the plaintiff obtained a de- 
cree against him. The moonsiff decreed the case on the evidence 
for the plaintiff, the defendant having failed to produce his wit- 
nesses or other proof. There was great delay on the part of 
the defendant ih filing his answer, and before he did so the evi- 
dence of the plaintiff’s witnesses was taken. He was afterwards on 
tliree occasions allowed seven days, two days, and one day, to produce 
his proof, and his excuse for failing to do so is fnvolous, but as it ap- 
pears that two bonds were given by him on the same day to the 
plaintiff^ who has recovered on one of them, and the witnesses in this 
case speak only as to one bond, I remand the case for revision. 

The 4th November 1846. 

Present: JAMES GRANT, Judge. 

No. 48 of 1846. 

Appeal from the decision of Radhanath Sircar^ Moonsiff of 
Gourgureeba. 

Lukmeer Khan, zemindar, and Dulput Khan, (Defendants,) 
Appellants, 

versus 

Fool Chund Mundul and others, (Plaintiffs,) Respondents. 

Claim, rupees 292-9-3, value of crop on 192 beegahs, forcibly 
taken by the defendants. The defendants denv having taken the 
crops, and the first asserts that the land alludeJ to belongs to his 
estate, and t^t he was about instituting a suit for possession of it, 
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which had been awarded under Act IV. of 1840 to the zemindar of 
the plaintiffs, when they filed the present one. The moonsiff decreed 
only rupees 197-11, as the value of the crops cut by the plaintiffs 
and forcibly taken away by the defendants, disallowing the claim for 
the standing crop said to have been subsequently taken by them, as 
the witnesses in the magistrate’s court had spoken only to the 
removal of the cut portion. On the 25th October 1843, the plain- 
tiffs were ousted and their crops carried off. On the 12 th February 
1844, the joint magistrate upheld the possession bf the defendants, and 
on the 17th April following, the land in dispute was restored to its 
owner by order of the sessions** court. Under such circumstances 
the moonsilFs ground for disallowing the value of the crop uncut 
when the* cut portion was taken, is absurd, and the defendants are 
decidedly not the persons agmeved by his decision. This suit was 
no bar to' the institution oi a suit for possession by the defendants, 
and the award under Act IV. of 1840 being still in force, I see no 
reason to interfere with tlie decision of the moonsiff on the appeal of 
the defendants. I therefore dismiss the appeal with costs. 


The 5th November 1846. 

Present: JAMES GRANT, Judge. 

No. 153 of 1846. 

Appeal from the decision of Radhamohun Chowdhree^ Moonsiff of 
Rajarampore. 

« 

Neelkunt Mundnl and Goar Mttndul, (Defendants,) Appellants^ 

verms 

Beebee Rujub and Beebee Zeinab, (Plaintiffs,) Respondents. 

Claim, ru^s' 191-6-2, due for 1249 B. S., by Kulwa Sircar, 
putwaree, and, bis sureties. The putwaree pleaded payment in full, 
but has not appealed against the moonsi^s decree. The appel- 
lants deny having been sureties, one of them adding that he can 
write and would nave signed the bond had he been so, and urged 
that the security l»nd filed by the plaintiffs only binds the sureties 
toitrodace th|^raWaree who attended in the courts of the collector 
and moonsiff. The security bond binds the sureties to produce the 
putwaree if i^essary, and to make gqod all demands against him. 
It was proved by witnesses; and the appellant who urges his beii^ 
able to write did not attend when requii^ to do so by the moonsim 
The si^tures on other documents do not make it probable ^atthe 
ittud a^^ehant was able to sign his own name wh^ the bmul was 
givea Under Clause 3, Section 16, Regulation IV. of 1831, I 
die moonsiff’s decision. 
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The 5th November 1846. 

Present: JAMES GRANT, Judge. 

No. 154 of 1846. 

Appeal frtm the dedrim of Mahatabooddeen^ Moonsiff of Kulliagunge, 
Loodun Beebee, (Plaintifti) Appellant^ 
versus 

Cheemun Muridul, (Defendant,) Respondent 

Claim, rupees 240, due on a bond ds>,ted the 2d Sawon 1248, for 
ruj)ees 125. Defendant pleads payment in full according to four re- 
ceipts. The moonsiff dismissed the case on the grounds of the evi- 
dence and receipts on the part of the defendant, and the pa 3 rments on 
the bond being evidently entered to evade the rule of Invitation and 
being inconsistent to the evidence of the plaintiffs witnesses. Under 
Clause 3, Section 16, Regulation V. of 1831, 1 confirm the moonsiffs 
decision. 

The 7th November 1846. 

Present: JAMES GRANT, Jjjdge. 

No. 78 of 1846. 

Appeal from the dedsion of Mahomed Nazim'^ Moonsiff and Svdder 
• Ameen of MaldaK,. 

Madool Chtulder Das, (Plaintiff,) Appellant^ 
versus ^ 

. 

Bunk Beharee and others, (Defendants,) Respondents. 

Claim, rupees 218-14-9, due on an “ikrar,” dated the 19th 
Bhadoon 1249, for rupees 102-10. Tke moonsifi' dismissed the case 
on the ground that the sale of the said bond to ibe plaintiff was 
illegal, and I therefore rCmand the case for revision. 

The 9th November 1846. ' 

Present: JAMES GRANT, Judge. 

No. 163 of 1846. 

Appeal from the dedsioO, of BydnaAi Surma, Moonsiff of Sheebytifiye. 

Basoo, (Defendant,) Appellant, 
versus - 

Doonran, (Plaintiff,) Respondent 

Claim, rupees 63-3-6, due on a bond for rupees 471, dated the 
7th Falgoon 1261 B. S. The defendant pleads the return of the 
money to the plaintiff at the time the bond was mven. The nwonsiff 
decreed the case on the evidence for the plaintiff, not ^ving credit to 
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the writer of the bond produced on the part of the defendant, as his 
evidence was contradictory of the defendant’s answer. The tlpfenflant 
urges that the witnesses who gave evid^ice in &vor of the plaintiff 
are his dependants, and wishes to have the benefit of the evidence of 
the fourth witness to the bond (not produced by the plaintiff) and 
another person who was also present at the transaction. The aefen- 
dant’s answer is most concise, apparently from the carelessness or 
laziness of his wakeel, but there is no discrepancy between it as 
e 3 q>lained in appeaj and the evidence of the writer oi the bond. He 
states that the iwnd was £»* rupees 47^, and that only rupees 14^ 
were paid, the remainlhg 33 rupees being made up by the transfer 
three times of 11 from the defendant through a witness (the plaintiff’s 
.Inother) to the plaintiff and back^ again to the ’defendant, after the 
writer of the b(Mid, having expressed his astonishment^ went away, 
leaving the parties together. The defendant in his appeal gives the 
same detail, with the addition that sdbsequently the 14| rupees were 
also returned, the plaintiff saying that he could not give the full 
amount of the bond on that daf as his son was absent, but that he 
would do so some other day# which he never did, as the defendant 
managed to do ^witiiout the money. Under the above circumstances 
I thiim it right that the defendant should have the benefit of the 
evidence of the , other witnesses named by him, and I therefore remand 
the case for revision. ** 

The 12^h November 1846. 

, Present,; ’JAMKS GRANT, Judge. 

No. 215 of 1846. , 

Appeal from the decision of Jtamnarain Rai, Moonsiff of Puieeram. 
j Adorn (Defendant,) Appellant, 
versus ^ 

Soopa ]l^wa, (Plaintiff,) Responefont 

Claim, rupees 8i^, du^ on a bond for rupees 57, dated the 22d 
Bhadoon 1247 B. S. Defendant plfeadspayment in full The moon- 
siff decreed the case j)n the evidence for the plaintiff, the defendant 
hlPnng faded toDrodnee bis proof , though feeqnentlv required to .do 
80 . The cape w% ^tituted on the 26m Marcn, ana disposed of the 
29th May. The defendant modheed his witnesses once, and does 
not appeiir to have been to blame for j^ot Ihavii^ done sp again, the 
perio^ allowed to him forHhat purpose haying been short, and close 
upon earii other. " 1 thmi^re remand the case for revisloa 
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The 12th November 1846. 

Present: JAME8 GftANT, Judge. 

No. 236 of 1846. 

Appeal from the decision of Radhamohun Chowdree^ Moons^ of 
Rqjarampore. 

Lai GHand Das, (Defendant,) Appellant, 
versm ' 

Jug Mohun Chowdree, (PlainfiflF,) Respondent 

Claim, rupees 35-*15-10, due on a bond for rupees 24, dated the 
26th Jyte 1251 B. S. The dffeildant denies the authenticity of the 
bond, asserts that he has never even seen the plaintiff, and that being 
a man of substance there could have been no necessi^ for his giving 
a bond if he had, as stated, to pay the plaintiff for ms share of the 
land in which hue had dbg a tank. The %iooif^iff decreed the c^se 
on the report of an ameen, supported by the evidence of the wit- 
nesses both for the plaintiff and defendant 1 approve of the moon- 
sifTs decision, and confirm it ^brdingly. 

The 13th Nov^Iiber 1846. ■ 


Present ; JAMES GRANT, Judge. . 

No. 96 of 184^ 

Appeal from the decision^of Omestf^^mder Jifooketjee^ Moonsiff of 

PvJbieetvfl^ 

R^mnol Lochun Shah, zemindar, (Plaintiff,) Ap^Uant, 

versus \ 

Kalidut Ls^ar^, (Defend^t,) Respondent 


Claim, rupees 178-10-7, enhanced rent with interest, on 122 bee- 
gahs 2^ cottalis, for 1249 B. S., according |o a written notice under 
Regulation V. of 1812, served on the defendant in the month of 
Bysack 1249. « The defendant pleads that,^ holdb only 77li^ga!h^ 
4 cottah^ on ajummaof Sicca rupees 39-5-12, according to an 
istemraree pottah of 120l, whicK |pcording to the measiib:^ent^of 
the plaintiff’s meen was 79 beegahs, 19^ ebttahs^ and further that he 
paid rupees 38 rent for 1249, and obtained a receipt Hie moonsiff 
nonsuited the case on the grounds ikai though the notice was served 
in 1249» th^ suit^was liot mstitated until J1252, and that the land in 
defendant’s jpossession is 141 beegahs, 18 cottahs, which is greatly in 
excess of what is sued for. The delay alluded to by the moonsiff is 
no bar to the suit, and the excess mentioned by him is fully account* 
ed for by 7 bee^ihs claimed by the d^^dant as rent and the 
usual allowance of 2 cottahs on each beegah as ^^kucha” or seed 
ground. 1 therefore remand the case for revision. 
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•Thb 17th November 1846. 

Present : JAMES GRANT, Judge. 

No. 283 of 1846. . 

Appeal from the decmon of Omischunder Moohajee, Moomiff of 
PutneetuUalu 

Deby Das, (Plaindff,) Appellant 
versus • 

Body Sirdar ^d others, (Defendants,) Respondents. . 

Claim, rupees 132-13-9, due on a bond for rupees 76, dated the 
4th Sawon 1247 B. S. Defendants J^ead payment as per rec^pt in 
full, dated the 21st Assin 1248. TTie moonsifi* dismissed the case 
on the quittance supported by satisfactory evidence, not being satisfied 
with the evidence for the plaindff infenaed tP make out agmnst the 
defendants forgery and an offer to pay at the same time. I approve 
of the moonsifTs decision, and oonnrm it accordingly. 

The 18th November 1846. 

Present : JAMES' GRANT, Judge. 

No. 294 of 1846. 

Appeal from the, decision of^^Puitdit Nurhurree Seeromonee, Moonsiff 
(and- Sadder Ameen)' of Maldah. . 

Jhapra, (Defendant,) Appellant, 

versus ' , , • 

Kaloo Shfik, (^aintiff,) Respondent * 

Claim, rupees 15-2-5, d^ on rqpees 15, lent tjtn' the 28th Bysack 
1253, payable in eight daya , • ^ 

The defendant <i^e3 the loan, and pleads enmity between him 
and the plainiiff, whG is a Mussulman of the new sect^ and wuhed 
him (the defeed^t) to jpin. The moonsiff decreed the case on the 
evidoice of fear ' watnesses for the |>laintiff; without vafldwing the 
defendant an Opportunity,, of proving his assertions. -1 thonfetre ve-' 
mand the case for revifion. 

% The 19th i^ovEMBEB 1846. 

Present: JAMES GRANTS Judge. 

' • m 296 of 1846. ’ • " ,, 

Appeal from tie decision of RadUumohun ChMbdree", Maons^ tf > 
BajarasKpore. - „ 

Naaool (Plaintifl^)’ AppeUasM^ ' ’ 

<■ versus- *• - • ' . 

Huneef ai^ Dodtoda, (Defendants,) Re^^dents. 

Claim, rupees 28-9-8, due ona bmid ht rupees 15, dated the 15th 
Jyte 1246, given by Smuboo, ’ deceased. The defendants, (brother 
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and cousin of the deceased) state that they separated from the deceas- 
ed some years before his deaths and that his widow (also dead) suc- 
ceeded to his property. The moonsiff decreed the case against the 
estate of the cfeceased on the grounds that he had separated from the 
defendants before his death, and that his widow had succeeded to his 
property. In appeal it is urged t][iat the defendants are now in pos- 
session of the deceased’s “jote,” or rather his portion of a joint ^‘jote,” 
and in that case they should be held responsible for the plaintifTs 
claim, especially if, as stated by some of the witnesses, there was no 
division of the landed property at the time of the separation. This 
matter wliich is die maip point for decision, has not been suflBciently 
enquired into by the moonsiff, and I therefore remand die case for 
revision. 

" The 19th November 1846* 

Present: JAMES GRAl^^T, Judge. 

No. 297 of 1846. 

Appeal from the decision of the Moonsiff of Sheehgungcy Bgdnath 

Surma. 

Madob Chunder Day, (Plaintiff,) Appellant, 

^ versws^\ 

Golabdee Mundul, (Defendant,) Respondent 
Claim, Impees 9-2-8, due on 10 rupees advance on the 21st 
Agim 1250, to be repaid ip "kullai” at the rate of 1 maund 30 seers 
pet* rupee. Defendant denies the loan, and asserts that this suit was 
instituted from spite, the plaindff hating been ui^uccessful in a bond- 
paee against him. The moonsiff dismissed the cas^on the grounds 
bf discrepancies in the evidence of the witnesses for the plaintiff, the 
want of any document in support of the claim, tbe defendants having 
bqeu ill the time the lo^ is said to h^ve been mad^ and the fact 
that a suit of the plaintiff’s against the defendant had. shortly before 
, been disniissed. X ap|>rove oS the moonsiff’s decision, and confirm it 
acoor^iy. ; 

' The 20th November 1846. 

Present: JAMES GRANT, J^dge. 

No. 305 of 1846. 

Appeal from the decision Bydnath Stermay Moonsiff of Shechgunge* 

Inaitoolla imd Jamyat, (Defendants,) Appellants, 
versus 

Saha«h Biswas, (Plaintiff,) Respondent 
Claim, nroees 30-1I-7, due on ^ bond for rupees 25, dated the 9th 
Assar 1251 B. S* Defendants deny the authenticity of the bond, 
and one of them ur^es that h^ can write and would have signed a 
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bond had he one ; that there is enmity between him and ihe 
plaintifF regaimng a mulbeny plantation ; and that the plaintiff in the 
zemindar’s cutchery claimed money from him, but allowed that he 
had no document in support of tiie demand. The moonsiff decreed 
the case on the evidence of the witnesses for the plaintiff, and the 
defendant, Inaitoolla’s, si^ature not bein^ such as to make it pro- 
bable that he could have signed his name six or twelve months back. 
In appeal it is urged that the defendant, Inaitoolla, was absent on the 
date of the bond, and that this circumstance was by a mistake of the 
wukeel not stated in the answer. The defendants are entitled to an 
opportunity of proving their assertions, and the case is therefore 
remanded for revision. 

The 24Tlt Novembek 1846. 

Present: JAMES GRANT, Judge. 

No. 320 of 1846. 

Appeal from ike decision of Nurhurree Seeromoneey Moonsijf (and 
Sudder Ametn) of Maldah. 

Gopal Geer, (Defendant,) Appellant, 

. versus 

Goluk Chunder Das, (Plaintiff,) Respondent. 

Claim, possession of a drain, and rupees 99-12, for loss of rent 
caused by plaintift‘’s remaining tenantless in consequence of the defend- 
ant’s having extended the enclosure of his compound beyond the said 
drain. The drain is said to be 40 cubits long by 3 cubits broad, 
value rupees,15. The rent is stated at 9 rupees per month, and 
credit is given for rupees 62-4, obtained from tenants who occupied 
the plaintiff’s house^after the 9th Maug 1250, when the drain for- 
cibly taken possession of by defendant. The moonsiflF decreed the 
case “ exparte^ on the evidence for tlie plaintiff, and reports by a 
thana mohurer and\meen. 

The appell^int urges having been in prison, and therefore unable 
to file an answer, but it appear^lhat he ^pointed a wukeel, and it 
follows that he wilfully neglected to defend the action. I therefore 
dismiss tlie appeal under Circular, No. 964 of the 12th March 1841. 

TteE 24 th November 1846. 

Present: JAMES GRANT, Judge. 

No. 325 of 1846. 

Appeal from the decision of Radhamohun Chowdrecy Moonsiff of 

Soobol Das and Pooclioo, (defendants,) Appellants, 
versus 

^ Andaroo Shah, (Plaintiff,) Respondent. 

Claim, rupees 14-6-6, due on an instalment bond for rupees 14, 
dated the 17th Phalgooii 1252. The moonsiff decreed die casecr- 
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parte on the evidence for the plaintiiS The appellants plead illness 
of the whole family, and urge that the bond was forcibly taken from 
them. Tlie bond purports to be for an old debt of rupees 22, minus 
rupees 8, remitted, the last instalment being payable on the 30th 
Chyte, i e. within six weeks of date. The suit was instituted on the 
14th of Jyte following, L e. in six weeks more, which is rather sharp 
for a person who remitted more than one-third of what was due to 
him. The defendants on receiving the usual notice stated their in- 
tention of defending the suit ; and under the circumstances of the case 

1 see no reason to doubt their plea of illness, and therefore remand 
the case for revision. 

The 25th November 1846. 

Present: JAMES GRANT, Judge. 

No. 314 of 1846. 

Appeal from the decision of Fuzloolla^ Moonsiff of Beergunge. 

Gopal Das, (Defendant,) Appellant, 
versus 

• 

Mote BooUa and others, (Plaintiffs,) Bespondents. 

Claim, rupees 30-5-1 9a, »lae on a bond for rupees 17, dated the 
11th Sawon 1247 B. S. moonsiff decreed the case exparte on 
the evidence for the plaintiff. Appellant pleads ignorance of the 
usual notices having been served, as he was during the time at 
Dinagepore in attendance* at the foujdaree court, and.further that 
the sum borrowed by him was 7 rupees, which he repaid with 

2 rupees interest, as will appear from the plaintiffs’ “khata bye,” 
and that the said 7 rupees in the bond have been altered to 17 rupees. 
The amount entered in the bond has apparently been altered as 
stated. I therefore remand the case for revision. 

The 27th November 1846. 

Present : JAMES GRANT, Judge. 

No. 194 of 1846. 

Appeal from Hie decision of Ramnarain Rai, Moonsiff of Puteeram. 

Gooroopershad Deb, (Defendant,) Appellant, 
versus 

Huranund Banerjca, (Plaintiff,) Respondent 

Claim, rupees 143-10-1 8g., due on a bond for rupees 108, dated 
the 10th Bysack 1250. Defendant pleaded the illegal deduction of 
8 rupees, as interest in advance and payment of rupees 105, as per 
letters feom the plaintiff and his brother. The moonsiff decreed the 
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case on the evidence for the plaintiff, the defendants having failed to 
produce any 'proof on their part In apppeal it is urged that the 
other defendanl^ Sheelqpershad,” brother of the appellant, died about 
a month before the case was decided, wd that the appellant, having 
been absent in consequence, was not aWare of the call for proof 
Under the circumstances of the case I remand it for revision. 

The 27th November 1846.^ 

Present: JAMES GRANT, Judge. 

No. 196 of 1846. 

Appeal front the decision of Pundit Nurhurree Seeromonecy Moonsiff 
( and Sudder Ameen ) of Maldah. 

Gopykissore Sing, (Plaintiff,) Appellant, 
versus 

Birjomonee Dassee, and others, (Defendants,) Respondents. 

Claim, possession of one-fourth of turuf Zajpore, pergunnah 
Kakjole. The moonsiff dismissed the case under Section 14, Regula- 
tion III. of 1793. It appears that the plaintiff was referred to aregular 
suit by the collector’s order, dated me 4th January 1833, and that 
this suit was instituted on the 26th March 1845, or upwards of 12 
years after the said order ; but the moonsiff has overlooked the fact a 
suit was previously instituted by the plaintiff on the 23d of July 
1842, which was nonsuited, ana this one instituted in lieu of it. 
Section 14, Relation III. of 1793, is therefore no bar to this suit^ 
and I remand me case for revision. 
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The 3d November 1846. 

Present: F. W. RUSSELL^ Judge. 

No. 2 of 1846. 

Collector's Appeal. 

Gyarain Roy and Haradhuti Roy, (Defendants,) Appellants, 

versus 

Joykisseii Mookerjee, Rajkissen Mookerjee, and Prawn Naut 
Chowdry, (Plaintiffs,) and 

Koosboo Roy, Shisteedhur Roy, Nobokeyshur Roy, Pearee 
Money Dassee, Keenoo Roy, and Thakoormoney Bewa, 
(Defendants,) Respondents. ^ 

The claim is to confirm the land in dispute to be lackeraj, the 
value of it being 1032 rupees, 4 annas, 16 gundahs. 

The appellant presented his petition of appeal on the 16th of 
September 1846, on wliich day he was ordered to file a copy of the 
fysalla of the collector with which he was dissatisfied. The appel- 
lant having neglected to aXtend to his interests, or obey the orders 
of this court of the 16th of September 1846, up to this date, a 
period of more than six weeks: this case is dismissed under 
Act XXIX. of 1841. The appellant being a pauper and unable 
to pay the costs, they are remitted. 

The 5th No^mber 1846. 

Present: F. W. RUSSELL, Judge. 

No. 11 of 1845. 

Principal Sudder Ameen^s Appeal. 

Joykissen Mookerjee, (Plaintiff,) Appellant, 
versus 

Bunmallee Ghose and Seboo Ghose, (Ryotts,) Rajkishorc Mitter, 
Pursonoo Mitter, Prawn Zurgur, Gungadhur Bhottacharge, 
Ram Chunder Bhottacharge, Sreedhur Bhottacharge, Bhoy- 
rub Chunder Bhottacharge, Hurchunder Bhottacharge, and 
Kaleepersaud Roy, (Defendants,) Respondents. 

The suit was for damages for defamation, and laid at 5,000 
rupees. 
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From the perusal of the papers in this case, it appears that the 
appellant instituted an original suit for defamation of character, 
laying his damages at five thousand rupees. He states in his 
plaint, that he had measured out the lands of his zumeendaree, in 
mouzahs Bhowaniepore, &c., within the lot Reedoyrampore, and 
had commenced fixing a rate of jumma on them, when, at the 
instigation of the respondents, Gungadhur Bhottacharge and 
Rajkishore Mittcr and others, the respondent Bunmallee Ghosc 
preferred a false charge in the fouzdaree court against the appel- 
lant, namely, charging him with having made away with his 
(the respondent's) nephew by name Seeboo Ghose, and disgraced 
and dishonored him (the appellant) by having his house searched ; 
that the appellant after strict search procured the apprehen- 
sion of the aforesaid Seeboo Ghose : the magistrate finding the 
charge against the appellant groundless, dismissed the case and 
released the appellant, who, in consequence of the magistrate not 
having punished the person who had made the false charge nor 
those who had instigated him to do so, preferred an appeal to the 
session judge, who decided that the appellant was at liberty 
to institute a civil suit for the defamation of his character. 

Sreedhur Bhottkeharge and Kalleepersaud Roy in their answers 
state, that the appellant brought his action against them from 
enmity towards his ryots, (both parties having instituted many suits 
against each other regarding the lands,) and to give them trouble 
and vexation. 

The additional principal sudder ameen, Moulvi Mynooddecn 
Sufdar, dismissed the case on the 27th March 1845, as not proved. 

The appellant, being dissatisfied with this decision, preferred this 
appeal, stating that, notwithstanding there was sufficient evidence, 
both documentary and verbal, to establish his case, the additional 
principal sudder ameen had most unjustly dismissed it. 

From the depositions of the witnesses for the appellant, the copy 
of the magistrate's roobokareCj^ with the darogah^s report, and 
all the circumstances of the cas^, it is clearly proved that Sreedhur 
Bhottacharge, Bhoyrobchunder Bhottacharge, Rajkeyshore Mittre, 
Prosonoo Mittre, and Bunmallee Ghose, respondents, all assembled 
together at the house of Prosonoo Mittre to consult and take into 
consideration what manner they could most annoy and disgrace 
their zumeendar (the appellant,) when they decided that bringing 
a charge against him of having made away with Seeboo Ghose 
would suit their purpose. Accordingly Bunmallee Ghose (one of 
the respondents) instantly preferred the charge against the appellant 
to the above purport, namely, of having made away with his nephew, 
Seeboo Ghose ; they also procured a search warrant, and had the 
house of the appellant searched for the supposed missing person* 
Seeboo Ghose being subsequently found, the appellant was 
released, after he had been thus disgraced. I am therefore of opinion 
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that the decision of the additional principal suddcr aineen should 
be reversed. 

Ordered, that the decision of the additional principal sudder 
ameen, Moulvi Mynooddeen Sufdar, be reversed, and decree dama- 
ges, to the extent of five hundred rupees, against Sreedhur Bhot- 
tacharge, Bhoyrubchunder Bhuttacharge, Rajkeyshore Mittre, 
Prosoiioo Mittre, and Bunmallee Ghose, the respondents, having 
taken into consideration their circumstances and position in life. 
The costs of both courts are to be paid by the above named five 
respondents, according to the extent of the sum decreed by me. 


The 5tii November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 12 of 1845. 

Principal Sudder Ameen^s Appeals. 

Joykissen Mookerjee, (Plaintiff,) Appellant, 
versus 

Govindo Geery, Rajkeyshore Mittre, Prawn Zurgur, Gungadhur 
Bhottacharge, Ram Chunder Bhottacharge, Hur Chunder 
Bhottacharge, Bhoyrub Chunder Bhottacharge, Sreedhur Bhot- 
tacharge, Kaleepersaud Roy, and Prosonoo Mittre, (Defendants,) 
Respondents. 

This suit was for damages for defamation of charagter, and laid 
at five thousand rupees. 

It appears on the perusal of the papers of this case that the 
appellant instituted an original suit before the additional principal 
sudder ameen for defamation of character, laying his damages at 
five thousand rupees. 

The appellant states in his plaint that he had measured out the 
lands of his zumeendaree in the ntbuzahs Bhowaneepore, & 9 . within 
the lot Rheedoyrampore, and had commenced fixing a rate of 
juinma on them, when, on the instigation of Gungadhur Bhotta- 
charge and Rajkeyshore Mittre, &c. respondents, Govindoo Geery 
preferred a false charge in the fouzdary court against the appellant, 
namely, of having murdered the father of Seeboo Geery, who had 
died of cholera morbus, and thus defamed and dishonored him, the 
appellant, by having his house searched; the appellant was subse- 
quently released by the magistrate, &c. 

Sreedhur Bhottacharge and Kalleepersaud Roy state in their 
replies that the appellant brought this action against them from 
enmity towards his ryots, (both parties having instituted many 
suits against each other regarding the lands,) and to cause them 
trouble and vexation. 
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The additional principal sudder ameen, Moulvi Myenooddcen 
Sufdar, dismissed the case on the 26tli of March ltM5, on the 
f^^round that the fact of the appellant and his servants having for- 
cibly and illegally seized and confined Seeboo Geery, father of 
Govindoo Geery, the respondent, veas clearly proved, for which 
they were fined by the‘ magistrate, consequently the appellant's 
claim for damages had not been proved. 

The appellant, being dissatisfied with this decision, preferred this 
appeal, stating that, notwithstanding the case had been clearly 
proved, both by documentary and verbal evidence, the additional 
principal sudder ameen Moulvi Myenooddeen Sufdar had unjustly 
dismissed it. 

After a careful perusal of all the papers of the nuthee, and under 
all the circumstances of the case, I see no reason to disturb the 
decision of the additional principal sudder ameen ; therefore it is 
ordered, that this appeal be dismissed, and the decree of the addi- 
tional principal sudder ameen, dated March the 2(5th 1845, be 
confirmed. The costs are to be paid by each party respectively, 
the respondent, Shreedhur Bhottacharge, having appeared unsum- 
moiied. 

The 7th November 1846. 

Present: F. W. RUSSELL, Judge. 

' No. 14 of 1845. 

Principal Sudder Ameen^s Appeal. 

« 

Joykissen ^ookerjee and Rajkissen Mookerjee, Attomies for 
Beejykissen Mookerjee, a minor, joint Zumeendar of an eight 
annas share, and Putnee Talookdar of an eight annas share of 
Lot Paundra, (Plaintiffs,) Appellants, 

versus 

Seebchunder Banoorjee, son of Ramdhon Banoorjee, Juggutbullub 
Chowdhery, Bissoriaut Chowdhery, Bhoyroop Chunder Chow- 
dhery, Bonmallee Chowdhery, Kettranaut Seal, and Juggernaut- 
persaud Mullick, (Defendants,) Respondents. 

The original suit was to confirm a tank and its embankment in 
dispute, as mlul property, and for possession of the same, to the 
extent in all of nine beegahs and seven cottahs, valued at seven 
hundred and five rupees, nine annas, eleven gundahs, and two 
cowries. 

From the perusal of the principal sudder ameen^s fysuUah and 
the grounds set forth in the petition of appeal, with all the papers 
of the original suit, it appears that the appellants claimed a tank 
called Radhabullub, with its embankments, as maul property, situ- 
ated in the village of |Qstoopoore within the lot Paundra. 
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The same tank being declared by the Chowdheries (the respon- 
dents) who held possession of it^ to be lackeraj. 

Kettranant Seal in his answer states, that the tank in dispute 
is situated in the village Pathoon, within his zumeendaree of lot 
Chaustrah. 

The principal sudder ameen, Roy Radhagovind Shome, admitted 
the statement of Kettranaut Seal to be the correct one, and dis- 
missedHhe case on the grounds set fqrth in his fysallah. It ap- 
pears that the papers of the local enquiry and investigation were 
not personally filed by the ameen on oath, in the court of the prin- 
cipal sudder ameen, which they ought to have been, according to 
law ; therefore they cannot be admitted as legal evidence ; conse- 
quently, I decree this appeal and reverse the decision of the prin- 
cipal sudder ameen dated March 26th 1845. The nuthce of the 
original suit to be returned for retrial to the present principal 
sudder ameen (James Reily, Esq.), with instructions, that the case 
be restored to its original number on the file of the principal 
sudder ameen, and a local enquiry touching the property in dis- 
pute be made by the established ameen of his court according to 
law. 

The respondent, Kettranaut Seal, having appeared unsummoned, 
is to pay his own costs ; and the appellants to pay their costs for 
the present, and which costs hereafter will be defrayed by the 
losing party, and the value of the stamp on the petition of appeal 
to be refunded to the appellant. 

• m 

The 12th November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 15 of 1845. 

Principal Sudder Ameen’ s Appeal. 

Gunganarain Ghose (on his demise) hy Koroonaneedhur Ghosc, 
his sou, (PlaintilF,) Appellant, 

versus 

Ramchand Ghose and others, (Defendants,) Respondents. 

The original suit was for the possession of a tank, with damages 
for the loss of fish, &c. laid at one thousand and fifty-one rupees 
and eight annas. 

The appellant, being dissatisfied with the decision of the princi- 
pal sudder ameen, Roy Radhagovind Shome, appeals, to procure 
the repossession of a tank with the damage for loss of fish, &c. as 
laid in the original plaint at rupees one thousand and fifty-one, 
annas eight. 

All the papers, both in the original plaint, and in this appeal 
case, show that the plaintiff, Gunganarain Ghose, was in possession 
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of a lackeraj tank, which had been dug by his grandfather, and of 
which the aforesaid Gunganarain Ghose had been dispossessed by 
the defendants, Ramchand Ghose and others, on the 12th Bysack 
1239 B. S. 

The defendants, Ramchand Ghose, Neelmonee Ghose, and 
Gunnesh Chtinder Ghose, state in their answer, that the tank in 
question is within the thirty-five beegahs and two cottahs of their 
hereditary lackeraj land, and that they are now in possessicHi of it, 
the aforesaid tank in dispute, jointly, as an undivided family. 

The order passed by the principal sudder ameen, ^y Radha- 
govind Shome, dated the 31st of December 1844 A. D., directing 
a local enquiry to be ihstituted regarding the thirty-five beegahs 
and two cottahs of land, &c. has never been carried into effect, 
nor has the principal sudder ameen passed any order on the peti- 
tion filed by the plaintiff on the 27th of February 1845 A. D., 
praying, that from and out of the fees already paid into court, 
another ameen, or any of the officers of the court of the principal 
sudder ameen, might be deputed to carry out and complete the 
local enquiry which had been ordered to be instituted on the 
31st of December 1844, A. D. Roy Radhagovind Shome, the 
principal sudder ameen, does not allude to these important points 
in this case in his decision, but dismisses the case on the 23rd of 
April 1845 A. D., ofh the grounds |set forth in his fysillah of that 
date. 

From the above-mentioned facts it is clear that a local enquiry is 
absolutely necessary, not only for the satisfaction of the parties, 
but to enable, the court to render substantial justice to the liti- 
gants, for in the present position of the case, the decision on it 
is incomplete. Therefore it is ordered that this appeal be decreed, 
and the decision of the principal sudder ameen, Iloy Radhagovind 
Shome, dated April 23rd 1845, A. D., be reversed ; and that the 
case be remanded to the present principal sudder ameen, James 
Rcily, Esq., for re-trial, after he had restored it to its original num- 
ber on his ‘file, and after he had deputed one of the officers of his 
c6urt to make the necessary local enquiry. 

Costs to be paid by each party respectively for the present ; on 
the final decision of this case, the costs to be paid by the losing 
party. " 

The value or the stamp on the petition of appeal to be refunded 
to the appellant. 
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The 12th November 1846, 

Present: F. W. RUSSELL^ Judge. 

No. 18 of 1845. 

Principal Sudder Ameen^s Appeal. 

Ranee Indranee Debea, (Defendant^) Appellant, 

^ versus 

Sheikh Kadir, Pauper, (Plaintiff,) Respondent. 

This claim is for possession of ancestral nuzooraut lackeraj 
land, with damages for loss, laid at Company's rupees 2747>2 annas, 
13 gundahs. 

From the pcrsual of the papers of this case it appears that the 
respondent in his plaint states, that he possessed eleven beegahsand 
four cottahs in the village Shomoshpore, and ten beegahs and five 
cottahs in the village Sholebagah, making a total of twenty-one 
beegahs and ninfe cottahs of nuzooraut lackeraj land, hereditary 
property, which by the khalsea measurement becomes twenty-four 
beegahs and one cottah ; that in the year 1236 B. S., the defendants, 
Prankystoo Chuwdry and Seeboopersaud Chow^ry and others, had 
forcibly dispossessed him of ten beegahs and fifteen cottahs out of 
the land situated in the village Shomoshpore^ and of ten beegahs 
and thirteen cottahs in the village Sholebagah, making a total of 
beegahs twenty-one and cottahs eight, for the re-possession of 
which, with damages for loss, he instituted a suit according to 
Regulation XXVIll. of ]814, as a pauper. 

The d^ftfadaht, ^eehoopersaud Chowdry, in his answer denies 
having dispossessed the respondent ; but admits that he had pur- 
chased four beegahs and three cottahs of lackeraj land, situated 
within the village Sholebagah, for the sura of forty-two rupees 
from the respondent and his brotliers, &c. in the, month of 
Assaur 1241 B. S., and that he holds possession of the land, at this 
time. The defendant, Dwarkanauth Tagore, states in bis answer 
that he does not hold any nuzooraut land in the village Shomosh- 
pore, that the land in dispute within the village aforesaid is land 
which pays rent, and the itevenue of it is regularly paid. 

The defendants, Sheikh Sufdar, Sheikh Teetoo, Sheikh Hun- 
iieef. Sheikh Saadut, Sheikh Bhola Midha, Sheikh Suleem, make 
the same answer as Dwarkanauth Tagore. 

The defendant, Horryhur Chowdry, in his answer states, that 
the father of the respondents had sold to the father of Horryhur 
Chowdry, one beegah and twelve cottahs of lackeraj land, the land 
aforesaid being situated within the vilage of Shomoshpore, for the 
sum of twenty-five rupees, and that he (the father of the respon- 
dents) mortgaged two beegahs and ten cottahs of land, situated 
within a village called Sholebagah, for the sum of rupees thirty-two. 
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Ranee Indranco, in her answer, states, that she had in tlie 
year 1250 B. S. purchased a nine annas and twelve gundahs share 
of tlie zumeendaree pergunnali Mundleghaut from Dwarkanauth 
Tagore. 

To ascertain whether the land in question is rent-free (lackeraj) 
or rent-paying (maul,) the case was sent to the collector according 
to Regulation II. of 1819, who reported that the copy of the 
taidaud filed by the respondent, was a fabricated and forged docu- 
ment, and that the taidaud aforesaid did not tally with the original 
taidaud ; that the omlah of the collector's office who had given 
the copy of the aforesaid document, and signed it, were dead ; 
.moreover, that the original taidaud alone, and unsupported by other 
evidence, was not sufficient proof that the land in question was 
rent-free (lackeraj.) 

The principal sudder ameen, Roy Radhagovind Shome, decreed 
on the grounds set forth in his fysallah, that eleven beegahs and 
four cottahs only of lackeraj niizooraut land, situated within the 
village called Shomoshpore, belonged to and were the property of 
the respondent, stating that there was not any mention made in 
the original taidaud of any land being situated within the village 
called Sholebagah. * 

The appellant, being dissatisfied with the decision of the principal 
sudder ameen, preferred this appeal, on the grounds that the copy 
of the taidaud filed -by the respondents, shews there are ten 
beegahs and five cottahs of land situated within the village called 
Sholebagah, but tliat in the original taidaud, of which a copy was 
filed by the respondent, no mention is made of any land being 
situated within the village called Sholebagah ; therefore the question 
whether of the two documents is correct has not been enquired 
into, nor decided by the principal sudder ameen ; that no investi- 
gation was made touching the forgery ; that the char filed by the 
respondents does not sliew by whom it was granted, consequently 
it cannot be admitted as evidence, &c. 

The copy of the taidaud No. 28240 filed by the respondent 
shews, that tliere are eleven beegahs and four cottahs of land situ- 
ated within the village of Shomoshpore, and ten beegahs and five 
cottahs within the. village called Sholebagah, but on comparing 
that copy aforlteaid of the taidaud, with the original document, 
called for and brought from the collector’s office, I find the name of 
the village called Sholebagah is not mentioned in that original 
document, that only eleven beegahs and four cottahs of land, as 
being situated within the village called Shomoshpore, are entered 
in it, consequently there can be no doubt, that the copy of the 
aforesaid taidaud filed by the respondent is a forged document. 

The collector in his report states, that the omlah of his court, 
who had given the copy aforesaid and signed it as such, viz. as a 
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copy of the taidaud No. 28240, were dead ; but as the respondent 
'must have been aware, when he filed his copy of the taidaud, that 
it was a forged or fabricated, and not a true copy of the original 
taidaud No. 28240, he ought to be committed to the sessions to 
be tried according to law. 

The principal sudder ameen having decreed that the eleven 
beegahs and four cottahs of land in the village called Shomoshpore 
belong, and are the property of the respondent, solely on the 
ground that the same is mentioned in the original taidaud^, appears 
to me to be insufficient and unjust, because the respondent has not 
filed any original sunnud or document to support and establish the 
fact, that the aforesaid land was lactceraj nuzooraut ; and there- 
for^ the unsupported taidaud alone was not suflBcient proof. 

The char filed by the respondent dated the 9th Aghun 1 194 
B. S. does not shew hy whom it was granted, and moreover, it is 
evident that it is newly written on old paper, and it is from that 
char alone that eleven beegahs and nine cottahs of land appears as 
situated on Shomoshpore, whereas, in the plaint of the respondent, 
and the taidaud, eleven beegahs and four cottahs of land is stated 
to be situated within the aforesaid village called Shomoshpore; 
consequently, I consider the char to be a document of no value. 
Therefore it is ordered, that this appeal be decreed, and the deci- 
sion of the principal sudder ameen, Roy Radhagovind Shome, be 
reversed, dated April 2l8t 1845: the costs of both courts to be 
paid by the respondents, and the investigation of the forgery will 
be the subject of another case according to law. 

'll* 

The 12th November 184(5. 

Present: F. W. RUSSELL, Judge. 

No. 32 of 1846. 

Principal Sudder Ameen^s Appeal. 

Gungapersaud Ghose, (Defendant,) Appellant, 

verstis 

Abbool Hoossein Khan, Agha Mohummud Eeoosoof in the place of 
Hadee Ali Khan, (Plaintiffs,) Aineeroonissa Begum, Moosahib 
Ali Khan c/fe Teetoo Meeah, Rezza Ali Khan alias WinAoo 
Meeah, Buxee Khanum, Ktillub Ali Khan alias Nunna Meeah, 
and Rajkisto Paul, (Defendants,) Respondents. 

This claim was for costs of suit in No. 145 amounting to Com- 
pany's rupees six hundred and two, annas four. 

From the fysalla of the original case and the grounds set forth 
in the petition of appeal, it appears that in a case of execution of 
decree No. 64 in fayor of the appellant, a four annas share of 
talook Goondulpara was sequestered, when the respondents, 
Abbool Hoossein Khan and Hadee Ali Khan, put in their claim 
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for the saine^ namely, for the four annas share of talook Goondiil- 
para, which having been rejected they instituted a suit No. 145, 
for the reversal of that order passed in the summary case, estimated 
at Compan)r^s rupees two thousand and seventy-nine, annas seven, 
gundahs fifteen. 

The additional principal sudder ameen, Moulvi Mynooddeen Suf- 
dar, dismissed the case on the grounds set forth in his fysalla dated 
August the 30th 1845, ordering at the same time that the costs of 
both parties he realized from the said talook j and that endorsed on 
the wakalutnamah filed by the appellant in the original suit the 
sum of Company's rupees ninety-six is written as the amount set- 
tled for the remuneration of three wakeels, but in the detailed list 
in the additional principal sudder ameen^s fysalla the sumi of 
Company’s rupees sixty-four is that wliich is allowed, and hence 
the appellant, Gungapersaud Ghose, preferred this appeal. 

On the examination of the wakalutnamah filed by the original 
appellants in the original suit, it clearly appears that the correct 
sum for the amount of the fees of the wakeels has not been enter- 
ed in the detailed list in the fysalla of the additional principal 
sudder ameen, which omission is distinctly a clerical error, which 
error the appellant, Gungapersaud Ghose, could have procured 
to be rectified by presenting a miscellaneous petition ; instead of 
doing which, he has preferred this appeal, which is decidedly 
wrong and erroneous- 

The appellant considering the orders passed by the additional 
principal sudder ameen, Moulvi Mynooddeen Sufdar, regarding 
the costs of both parties to be realized from the talooks to be un- 
just, and soliciting to have the amount decreed in his favor, realiz- 
ed from the talook in dispute, and his costs to be defrayed from the 
profits of the talook aforesaid, are points which cannot be granted 
or admitted : thei’efore I dismiss this appeal with costs of this 
appeal. 

The 12th November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 37 of 1845. 

Pfincipal Sudder Ameen^s Appeal. 

%lajkisto Paul, (Defendant,) Appellant, 
versm 

Abbool Hoossein Khan, Mootawullee, (Plaintiff,) Respondent, 

Gungapersaud Ghose, Ameeroonissa Begum, Moosaheb Ali Khan 
alias Teetoo Meeah, Rezza Ali Khan alias Hindoo Meer, Buxee 
Khanum, wife of Imdaud Ali Khan alias Ucha Meeah, and 
Kullub Ali Khan alias Nunna Meeah, (Plaintiffs,) Respondents. 
No allusion having been made in the fysalla No. 145, respect- 
ing the objections offered by the appellant in that case, — ^in order 
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to prevent any impediment to his rights in future^ he has preferred 
this appeal, calculated at rupees two thousand and seventy-nine, 
annas seven, gundahs fifteen. 

In this case the appellant had filed a razeenamah, and the res- 
pondent, Gungapcrsaud Ghose, a saffeenamah, soliciting that the 
case might be considered as settled out of court; but as the appeal 
case No. 33, preferred by the original plaintiff, Abbool Hossein 
Khan, was then pending before the court, no order could be 
passed in the case. 

It now appears that the case of appeal No. 33 of i845, A. D., 
was dismissed on the 31st of October 1846, A. D., under the 
provisions of Act XXIX. of 1841, consequently, it is unnecessary 
to pass any orders in this case. 

The appeal therefore is dismissed according to the razeenamah^^ 
of the appellant, Rajkisto Paul, and the saffeenamah^^ of the 
respondent, Giingapersaud Ghose, without injury to the rights and 
interest of the other respondents. The value of the stampt paper 
to be returned to the appellant, and the. costs to be paid by each 
party respectively. 


The 12th November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 34 of 1845. 

Prmcipql Sudder Ameen^s Appeal. 

9 

Ranee Katteaonce, (Plaintiff,) Appellant, 
versus 

Radhainohun Chowdry and Bromoo Moye Debbee, wife of Tarnee 
Churn Haidar, (Defendants,) Respondents. 

Tms claim was for one thousand and seven rupees and twelve 
annas, damages and interest. 

The appellant sued the defendants for the Shyraut of Govindo 
Gunge, viz. at 3698 rupees, 4 annas, annually, stating in the 
plaint that the defendant, Radhainohun Chowdry, had received 
924 rupees, 9 annas, on account of the second quarter of the year 
1250 B. S., from the collector's office, which he had not given to 
the plaintiff’, who accordingly instituted this suit for that amount 
with interest. 

Radhamohun Chowdry in his answer states that he sent the 
sum of 912 rupees in notes and cash to the plaintiff through 
Gopaul Kishen Dulaul and others, and for which amount he holds 
a sealed acknowledgment dated Agrahn the 24th 1250 B. S. 

The additional principal sudder ameen, Moulvi Myenooddeen 
Sufdar, decreed the plaint on the grounds set forth in his fysulla 
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dated the 29th of August 1845 A« but ordered that the sum of 
12 rupees, 9 annas, be realized from Radhamohun Chowdry. 

With the above decision of the additional principal sudder 
ameen the appellant being dissatisfied she preferred this appeal. 

From the papers of this case, and from the arguments of the 
several pleaders of the two parties, it appears that the additional 
principal sudder ameen, Moulvi Myenooddeen Sufdar, did not make 
any enquiry regarding the notes alleged to have been sent through 
and paid by jGopaul Kishen Dalaul, by the defendant to the appel- 
lant. The ildditional principal sudder ameen ought to have inves- 
tigated from whom and from whence the defendant, Radhamohun 
Chowdry, received the aforesaid notes, and also to have examined 
the books of account belonging to the appellant, Ranee Kateaonee, 
to have seen whether the receipt of the notes in question had been 
entered in them. Moreover, the additional principal sudder ameen, 
Moulvi Myeenooddeen Sufdar, decreed the case as Imd in the plaint, 
which was for 1007 rupees, 12 annas, while he ordered only 12 
rupees, 9 annas, to be paid by the respondent, Radhamohun 
Chowdry : I consider this decision unjust, and therefore I decree 
this appeal, and reverse the decision jf the additional principal 
sudder ameen, Moulvi Myenooddeen Sufdar, dated August the 29th 
1845 A. D. Costs to be paid by each party respectively for the 
present ; the case to be remanded to the present additional prin- 
cipal sudder ameen £f)r re-trial, and to be placed in its original 
number on his file. On the final decision of this case the losing 
party to pay the costs. The value of the stamp on the petition of 
appeal to be ^refunded to the appellant. 


The 21st November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 19 of 1845. 

Principal Sudder Ameen^s Appeal. 

Annundo Lall Roy, Permanund Roy, and Hurrischunder Roy, 
(Plaintiffs,) Appellants, 

versus 

Muddoosoodun Chukerbuttee, Pertaubchunder Chukerbuttee, and 
Beycharam Chukerbuttee, (Defendants,) Respondents. 

This suit was to obtain possession of three cottahs of rent-free 
land and a pucka house for idol worship, with the necessary 
utensils, including damtiges for loss, calculated at rupees one 
thousand two hundred and thirty-seven and six annas. 
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The appellants in their original plaint state that in the three 
cottahs of hereditary rent-free land they had formerly built a 
thatched house in which the worship of their own permanent family 
idols might be practised^ and that by degrees they erected a 
pucka house for the aforesaid purpose ; that for some time^ and up 
to the period of the dispossession of the appellants by the respon- 
dents, they, the appellants, had continued to perform their idol 
worship in the aforesaid pucka house ; that in consequence of the 
respondents having dispossessed them, the appellantsr^ of the land, 
&c. aforesaid, they had instituted the original suit foi* restitution 
of the aforesaid land and pucka house. 

The defendants, Muddoosoodun Chuckerbuttee and Pertaub- 
chunder Chuckerbuttee, in answer deny in toto the claim of the 
appellants, and state that the rent-free land in dispute is their 
(the respondents^) own property, and that they had all along 
worshipped their idol Barwarree’^ thakoor in the pucka house in 
question. 

The principal sudder ameen. Baboo Roy Radhagovind Shome, 
dismissed the case on the grounds set forth in his decision dated 
May 21st 1846. 

The appellants, being dissatified with the decision of the princi- 
pal sudder ameen, Baboo Roy Radhagovind Shome, preferred this 
appeal on the ground that the pucka house, &c. in dispute had been 
built and made at their own expense, and to prove this important 
fact they, the appellants, had,*on the 9th of May 1845 A. D., taken 
ten books of account or khata bhyes to be filed in the court of the 
principal sudder ameen, when the principal sudder ameen aforesaid, 
on the same day passed an order, stating in it that the necessary 
orders would hereafter be passed respecting the filing of those 
documents, namely, the books of account; that again subsequently 
they (the appellants) had taken the aforesaid books of account 
with a char dated 2d Maugh 1206 B. S., regarding the lands, &c. 
aforesaid in dispute, to be filed in the court of the principal sudder 
ameen, who, without admitting that evidence, unjustly dismissed 
the case. 

The decision of the principal sudder ameen. Baboo Roy Radha- 
govind Shome, is clearly contrary to law, for it appears that he did 
not order the local investigation to be conducted according to the 
law as laid down in Section 17> Regulation IV. of 1793, for the 
ameen was not, previous to the investigation, duly sworn ; there- 
fore this appeal is decreed, and the decision of the principal sudder 
ameen. Baboo Roy Radhagovind Shome, reversed. The case is to be 
sent back to the present principal sudder ameen, James Reily, Esq., 
with orders to restore it to its original number on his file, and, 
having ordered a local investigation to be conducted according to 
law as laid down in Section 17^ Regulation IV, of 1793, to try and 
decide the case according to the evidence. Costs to be paid for the 
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present, hy each party respectively, and ultimately, by the losing 
party. The value of the stamp on which the petition of appeal 
was written to be refunded to the appellant. 


. The 21st November 1846. 

Present : F. W. RUSSELL, Judge. 

No. 20 of 1846. 

Principal Sudder Ameen^s Appeal. 

Bydenauth Bose and Kalleedoss Bose, (Defendants,) Appellants, 

versus 

Ramdhun Mundle, (Plaintiff,) Respondent. 

This appeal is to procure the reversal of t}\e (wders of the ad- 
ditional principal sudder ameen. dated May 14th 1845, granting 
to respondent, sixteen hundred rupees, part of two thousand and 
sixty-six rupees, claimed by him. 

The papers in this case shew that thr- respondent instituted an 
original suit against the appellants for loss of paddy, and the 
value of certain boats, &c., forcibly seized and taken from him, by 
the appellants, laid at two thousand and sixty-six rupees. 

The appellants in -their answer deny having taken the paddy, 
&c., apd the truth of the claim intgtOy and in explanation state, 
that the respondent, Ramdhun, owed to them a sum of money for 
which they/the appellants, had obtained a decree against him, 
Ramdhun Mundle, the respondent, who fabricated, and then in- 
stituted this suit, as a set off to the decree obtained against him. 

The additionid principal sudder ameen decreed the case to the 
extent of sixteen, hundred rupees, on the grounds set forth in his 
decision, dated May the 14th 1845. 

The appellants, being dissatisfied with the decision passed by the 
additional principal sudder ameen, Moulvi Mynooddeen Sufdar, 
preferred this appeal on the ground that the aidditional principal 
sudder ameen had not granted their solicitation of deputing per- 
sons unconnected with either party to make a local enquiry, and 
have the case Investigated on the spot ; but admitted the evidence 
of persons residing in other villages, in favor of the plaintiff ; 
that moreover in a case No. 96 of execution of decrees, after the 
boat claimed by the plaintiff as his property had been attached, 
the boat in question was claimed by one Ramehand Mundle, an 
intimate friend of the plaintiff, ^Ramdhun, which claim being 
rejected, the boat was ordered to be sold; notwithstanding all these 
circumstances, the additional principal sudder ameen, Moulvi 
Mynooddeen Sufdar, decreed the value, and part of the hire of the 
aforesaid boat against them, the appellants, who pray that a local 
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enquiry and investigation may be instituted and conducted by 
persons who are not interested in the case. 

There can be no doubt but that the additional principal sudder 
aineen^ Moiilvi Mynooddeen Sufdar^ acted erroneously, in not hav- 
ing caused a local enquiry and investigation to have been institut- 
ed, as solicited by the appellants, for by his, the additional principal 
sudder ameen, not having done so, he leaves his decision incom- 
plete and an important point open to dispute, which ought and 
could have been set at rest, had the local enquiry taken place : 
hence this case ought to be re-tried. Therefore the appeal is de- 
creed, and the decision of the additional principal sudder ameen, 
Moulvi Mynooddeen Sufdar, dated May 14th 1845, is reversed. 
The case is to be remanded to the present additional principal 
sudder ameen, with orders that the case be restored to its original 
number on his file, and to be retried, after a local enquiry shall 
have been undertaken and completed by persons unconnected 
with, and uninfluenced in the case. Costs to be paid by each 
party respectively for the present, and, on the final decision of the 
case, by the losing party. 

The value of the stamp on the petition of appeal, to be refund- 
ed to the appellant. 

0 . The 21st November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 21 of 1845. 

Principai Sudder Ameen^s Appeal, * 

Chunderseekui? Banoorjea, Doorgadoss Banoorjea, Bonmallee 
Banoorjea, heirs of the late Ramrutton Banoorjea, Goorooper- 
saud Banoorjea, Moheschunder Biinoorjea, (Defendants,) Ap- 
pellants, 

vermB 

Shamachurn Banoorjea, Moheschunder Banoorjea, Ramdhun Ba- 
noorjea, (Plaintiffs,) Respondents, and Chunderseekur Bose, 
auction purchaser. 

This appeal is to establish the right and interest of the, appel- 
lants to certain rent free lands and a tank, calcula^d at rupees 
seven hundred and twenty, annas ten, gundahs four. 

From the decision of the additional principal sudder ameen, 
Molvi Mynooddeen Sufdar, dated the 16tli of June 1845 A. D., the 
reasons for dissatisfaction set forth in the petition of appeal by the 
appellants, and the papers of the original suit, it appears that the 
respondents Shamachurn, Moheschunder^pand Ramdhun Banoorjee, 
allege the tank in dispute, named Neuogy, together with twenty 
beegahs and four cottahs of ground, to be maul (or rent paying) 
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land^ and that the aforesaid land and tank are situated within their 
putnee talook Onunthopore, and which lands, &c., aforesaid are 
farmed at an annual rent of rupees thirty-seven, annas eleven, gun- 
dahs four, to certain ryots, but of which land the appellants hold 
possession as rent free ; that in order to establish the fact that the 
aforesaid land in dispute is maul, or rent paying, and not lackeraj, 
or rent free, with mesne profits, the respondents instituted the 
original suit, laid at rupees seven hundred, annas ten, gundahs four. 

The appellants in their answer in the original suit state that out 
of two hundred and thirty-four beegahs and eleven cottahs of lac- 
keraj (or rent free) land, as stated in their hereditary taidaud (No. 
8760) of the year 1209 B. S., one hundred and one beegahs and 
two cottahs are situated in mouzah Onunthopore, &c., within 
which is situated the twenty-three beegahs and six cottahs of the 
land and tank now in dispute, and that at the time the British 
Government claimed the aforesaid land, under Regulation 11. of 
1819, the collector, on the perusal of the documents filed by them, 
(the appellants,) declared the land, &c., aforesaid, and in dispute, to 
be rent free, and therefore the claim of the plaintiffs (respondents) 
to the land in question to be unjust. Moreover the appellants state 
that when the tank aforesaid and land in dispute were let out to 
certain ryots by the appellants, at an annual rent of rupees fifty, 
annas eleven, the suit ought to have been calculated according to 
Section 8, Schedule B., Regulation X. of 1829 A‘ iJl at eighteen 
times the amount of the annual rent, and laid at 1027-3-18, one 
thousand twenty-seven r\ipees, three annas, and eighteen gundahs, 
and the plaint ought to have been engrossed on stampt paper of the 
value of fifty rupees, instead of which the plaintiffs (respondents,) 
with a view to defraud the Government, state that the annual rent 
of the aforesaid land in dispute to be only thirty-seven rupees, 
eleven annas, and. four gundahs, and then calculated the suit ac- 
cordingly and filed the plaint on a stampt paper of the value of 
thirty-two rupees in contravention of Construction No. 872 and 
Circular Order dated 20th August 1841 A. D. 

The case was sent for report by the additional principal sudder 
ameen, Molvi Mynooddeen Sufdar, on the 2d of November 1843 
A. D., to the collector, under Regulation II. of 1819, who replied, 
on the 5th of ^gust 1844, that the question, whether the land in 
dispute was within the one hundred and one beegahs and two cot- 
tahs above mentioned lackeraj land, situated in mouzah Onuntho- 
pore, or not, could as easily be discovered by the officers* of the 
court of the additional principal sudder ameen, as by those of the 
office of the collector, and therefore he (the collector) returned 
the papers to the additio;q|l principal sudder ameen, Molvi Myn- 
ooddeen Sufdar, who (namely tlU additional principal sudder 
anusen) deputed an ameen to make the local enquiry afore- 
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said, and, on the 16th of June 1845 A, D., decreed the case for the 
reasons set forth in his decision of that date. 

The appellant, being dissatisfied with the decision of the addi- 
tional principal sudder ameen Molvi Mynooddeen Sufdar, dated the 
16th of June 1845 A. D., preferred this appeal. 

On a strict examination of all the papers of this appeal and of 
the original suit, it is clear that the decision passed by the addi- 
tional principal s\]dder ameen, Molvi Mynooddeen Sufdar, on. the 
16th of June 1845, is incomplete, as well as contrary to law. The 
reply of the collector dated August 5th 1844 A. D., and the report 
of the ameen deputed to make the local investigation, do not 
deserve any weight to be placed on them ; moreover, when the 
appellants, in their answer to the original suit, affirmed that the 
aforesaid land and tank in dispute were farmed at an annual rent of 
fifty rupees and eleven annas to certain ryots, it was the duty of 
the additional principal sudder ameen, Molvi Mynooddeen Sufdar, 
in the first instance to have instituted an investigation into the 
truth or otherwise of that fact, as directed by the Circular Order of 
the Court of Sudder Dewanny Adawlut dated the2()th August 1841 : 
this duty the additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, neglected to perform. It was also necessary that the 
collector should have distinctly stated in his reply dated August 5th 
1844, whether tiie aforesaid land and tank in dispute weie rent 
free (lackeraj) or rent-paying (maul) land ; and to prove the deci- 
sion of the additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, was contrary to law, and ought to be reversed in conse- 
quence, it is only to be shewn, that the local investigiUion ordered 
by the additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, on the 8th March 1845, was not conducted according to law 
as it is laid down in Section ify Regulation IV. of 1793 A. D. 

Hence the appeal is decreed, and the decision of the additional 
principal sudder ameen, Molvi Mynooddeen Sufdar, be reversed. 
It is also hereby ordered that the case be returned to the present 
additional principal sudder ameen, with orders to restore it to its 
original number on his file, and, having strictly enquired into the 
allegation set forth in the reply of the defendants (appellants) in 
the original suit, namely, that they (the defendants) had themselves 
farmed the land and tank aforesaid in dispute to certain ryots at 
a rent of rupees fifty, annas eleven ; and having instituted a local 
enquinr according to the law as laid down in Section \7, Regula- 
tion IV. 1793 A. D., as to the situation of the aforesaid land and 
tank in dispute ; and having procured from the collector a clear 
and distinct report whether the aforesaid laud and tank in dispute 
are lackeraj (rent free,) or maul, (rent pajdng,) then to decide the 
case according to the evidence to the best of his judgment. The 
costs are for the present to be paid by each party respectively, and 
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ultimately by the losing party. The value of the stamp of the 
paper on which the petition of appeal is written is to be refunded 
to the appellant. 

The 23d November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 27 of 1845. 

Principal Sudder Ameen^s Appeal. 

Radhamohun Bose, (Plaintiff,) Appellant, 
versus 

Joykisto Mookerjee, Rajkiato Mookerjce, Muddoosoodun Kirttee, 

Obeychurn Bose, and Praunnauth Chovvdry, (Defendants,) 

Respondents. 

Suit for contesting a summary award of the collector and to 
establish the right of lackeraj land, and to continue in possession 
of the same, laid at Company's rupees two hundred and ninety- 
three. 

The papers of the original suit and of this appeal shew, that the 
plaintiff in his plaint Isserts that he holds possession of fourteen 
beegahs and two and ^ half cottahs of mohothrun and dewutter 
lackeraj land, within the village of Bullubeepore alias Goborarah, 
&c., some part being hereditary and some portion being purchased 
property; that Joykisto Mookerjee and Rajkisto Mookerjee, the 
zumeendars of a twelve annas and sixteen gundahs share in lot 
Reedhoyrampore, instituted a suit under Regulation VII. of 1799, 
in the collector’s court, against the plaintiff, alleging that out of the 
aforesaid fourteen beegahs and two and a half cottahs of land, the 
plaintiff holds possession of nine beegahs and three cottahs, which 
is in fact ten beegahs and seventeen and a half cottahs, without 
paying any rent whatever; and that the zumeendars instituted a 
suit, an(J obtained an ereparte decree for rupees twenty-four, annas 
fourteen, which sum with the costs was subsequently deposited 
by the plaintiff in tl^e collector’s court, and for the reversal of that 
decision of the collector, the plaintiff instituted an original suit in 
the court of the sudder amecn. The sudder ameen on the 24th 
of November 1842 A. D., struck the castoff his file under the 
provisions of Act XXIX. of 1841 A. D. The plaintiff appealed 
under No. 77j against the order passed by the sudder ameen on 
the 24th of November 1842, which appeal was dismissed by the 
additional principal sudder ameen, as no regular appeal can be 
legally preferred against such orders. 

The plaintiff then instituted an original suit on the 15th June 
1844 A. D., for the reversal of the coUectoi’s summary order and 
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also for the restoration of the deposit of Company's rupees twenty- 
four^ annas fourteen ; which he, the plaintiff, had placed in the 
court of the collector, and also to be continued in possession of 
the lackeraj land. 

Joykisto Mookerjea, Rajkisto Mookerjea, and Oboychurn Bose, 
in answer, state that as the plaintiff holds no sunnud, nor taidaud, 
&:c., the land in dispute cannot be considered as rent free, but 
must be taken for rent-paying land, under the provisions of Section 
25, Regulation XIX. of 1793 A. D., and Section 28, Regulation 
II. of 1825 A. D- Moreover the order of the collector of the 2Gth 
of July 1841 is final, according to Regulation VIII. of 1831 A. D. 

This case was sent to the collector for his report under Regula- 
tion II. of 1819 A. D., who replied, on the 28th of April 1845 
A. D., that the documents filed by the plaintiff do not contain 
proof that the land is rent free, and therefore the case ought to be 
dismissed. 

The principal sudder ameen, Baboo Roy Radhagovind Shome, 
dismissed the case for the reasons laid down in his decision dated 
the 30th of June 1845 A. D. 

The appellant, being dissatisfied with this decision of the prin- 
cipal sudder ameen. Baboo Roy Radhagovind Shome, preferred 
an appeal on the grounds set forth in his pq|ition of appeal. 

The appellanthas in contravention of Section 6, Regulation VIII. 
of 1831 A. D.^and Section 2, Regulation XXIX. of 1841 A. D., 
instituted, a second time, this suit on the 15th of June 1844, for 
the reversal of the summary award passed by the collector on the 
26th of July 1841 A. D.*, and added an additional demand, namely, 
to continue in possession of the land in dispute. Under this, as well 
as the other circumstances set fortli in the decision of tlie principal 
sudder ameen Baboo Roy Radhagovind Shome, I do not perceive 
any ground on which the claim is set up, and the objections ofl'ered 
by the appellant can be legally admitted: therefore I shall not 
disturb that decision of the principal sudder ameen. This appeal 
is dismissed, and the decision of the principal sudder ameen Baboo 
Roy Radhagovind Shome, dated the 30th of June 184fi, is con- 
firmed. 

Costs of appeal to be paid by the appellant, and respondents 
Joykisto Mookerjea, Rajkisto Mookerjea, and Obeychurn Bose, 
respectively, they appeared without being summoned. 



56 


ZtLLAH HOOGHLY. 


The 24th November 1846. 

Present: F. W. RUSSELL^ Judge. 

No. 5 of 1844. 

Collector's Appeal. 

Radhabeenode Haidar^ Fuqueer Chunder Haidar, Ramkishore 
Haidar, Bydenauth Haidar, Shamchurn Haidar, and Sreenath 
Haidar, (Defendants,) Appellants, 

versus 

Meer Daud All, zumeendar, (Plaintiff,) Respondent. 

This claim is to procure the reversal of a decision of the collec- 
tor, and to establish the fact of the land being rent free (lackeraj,) 
laid at rupees five hundred and forty-five, annas five, gundahs six. 

The papers of this case shew, that the respondent in his plaint 
stated that within his zumeendaree, turf Jhakra, is the village 
Jhalloor, attached to which is a puttee, called Chaldah Thollah, of 
which five beegahs one cottah is of rent paying allpvial land gained 
by the dereliction of the river Seelabuttee, for which the appellants 
refuse to pay rent, and they the appellants hold possession of it as 
rent free land. In order to establish the fact that the land in dis- 
pute is rent paying (maul,) he, the respondent, instituted a suit for 
the arrears of rent forgave years, calculating the revenue at thirty 
rupees, four annas, and nine gundahs per annum, making in all five 
hundred and forty-five rupees, five annas, and six gtindahs. 

The appellants in answer state, that they hold twenty-one bee- 
gahs and eight cottahs of dewuttur land, hereditary property, 
within the above mentioned puttee Chaldnh Thollah ; also twelve 
beegahs and ten cottahs which they procured by giving other land, 
in another spot, in exchange for it, making in all a total of thirty- 
three beegahs and eighteen cottahs, which is surrounded by a 
ditch, and within which there is not any rent paying (or maul) 
land; that the plaintiff^s grandfather instituted a suit in 1212 
B. S. under No. 2193 against the ancestors of appellant for rent, 
saying the land was maul (rent paying) land. It was then decid- 
ed that Ube land aforesaid in dispute was lackeraj, rent free, and 
not maul rent paying, and that case No. 96 (in which the Govern- 
ment was a partj^ was remanded for re-trial, when all the land 
entered in the|| hereditary taidad was confirmed to be rent free. 

The collector decreed the case on the 3d of April 1844 on the 
ground that on the perusal of the official Hbords in his office, in 
which the copies of the taidaud are deposited, it appeared that the 
appellants possessed nineteen beegahs only of rent free land 
within the puttee Chaldah Thollah; moreover, the appellants 
could not produce any sunnud nor taidaud for the remaining land, 
that from the evidence of the witnesses for the respondent and 
the lawazima^^ papers filed by the respondent, it appears that the 
land in dispute is alluvial, and gained by the dereliction of the 
river, and is situated without the land claimed by the appellants. 
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(which is stated by them to be surrounded by a ditch,) and is rent 
paying (maul) land. 

The appellants, being dissatisfied with the decision of the collec- 
tor, preferred this appeal. 

Since the appellants admit in their answer to the original suit, 
that the land in dispute is situated within the thirty-three beegahs 
and eighteen cottahs of lackeraj land, and which they assert to be 
surrounded by a ditch, it became the duty of the collector to have 
directed a local investigation to be instituted on the spot to prove 
the truth or otherwise of that assertion of tlie appellants. The col- 
lector decreed the case without doing so, viz. causing the local 
investigation to be made, on the evidence of the witnesses 
adduced by the zumecndar as well as the lawazima papers filed 
by him, both of which could easily have been procured by a 
zumeendar. I consider the decision of the collector incomplete 
and imperfect, and therefore decree the appeal and reverse the 
decision passed by the collector on the 3d April 1844, and order 
that the case be remanded for re-trial to the collector, with direc- 
tions that the case be restored to its original number on his file, 
and, after causing the local investigation to be made, to re-try 
the case. 

The costs to be paid by each party respeciively for the present, 
the losing party ultimately to pay the costs. The value of the 
stampt paper on which the petition of appeal is written to be refunded 
to the appellant. 

The 24th November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 22 of 1845. 

Principal Sudder Ameen^s AppeaL 

Issurchunder Sein, (Plaintiff,) Appellant, 
versm 

Dwarkanauth Bose and Dhonmonee Dassee, (Defendants,) 
Respondents. 

This claim is for the reversal of certain summary orders passed 
for rupees five hundred and fifty-one, nine annas, and four gun- 
dahs. 

The appellant in hisforiginal plaint sets forth that Dwarkanauth 
Bose, one of the respondents, had sold, on the 15th of Aghan 
1249 B. S., to him (the appellant) his, viz Dwarkanauth^s, share 
of three gundahs, three kowries, and five dhontees of talook 
kismut Khoolsinee, being his ancestral prraerty, for the sura of 
rupees four hundred and ninety-seven. The deed of sale was 
duly registered, and the appellant was also duly put into posses- 
sion of the aforesaid share ^ the respondent Dwarkanauth, the 
vendor. The appellant petitioned the collector to have the pro- 
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perty aforesaid^ now in dispute, transferred from the name of tlie 
respondent Dwarkanauth Bose, to that of himself, namely, of 
Issurchunder Sein the appellant, in the books of the collectorate. 
That the second respondent Dhunmouee Dassee, in connivance 
with the respondent Dwarkanauth Bose, got the property afore- 
said, which the appellant asserts that Dwarkanauth Bose had sold 
to him, the appellant, attached on the 25th of Phalgoon 1249 
B. S,, in a case of execution of decree No, 23, as being the pro- 
perty of Dwarkanauth Bose. The appellant put in his claim before 
the head.moonsiff, and subsequently the case was transferred from 
the court of the head moonsiif to that of the additional principal 
sudder ameen. That officer, namely, the additional principal sudder 
aineen, rejected the claim of the appellant, and the order of the 
principal sudder ameen was upheld on appeal by the judge. 
The petition filed in the court of the collector was likewise struck 
off the file. The appellant, being dissatisfied with those orders, in- 
stituted an original suit for the reversal of them, and also to con- 
tinue in possession of the aforesaid property. 

The respondent Dhunmoiicc Dassee in her reply alleges, that 
the appellants claim, &c., is altogether false ; and that he, the 
appellant, never hitd possession of the share aforesaid in dispute, 
even for one day ; that the appellant entered into a league with the 
respondent Dvvarkanuath Bose with a view to upset the decree 
passed in favor of her, the respondent, Dhunmonee Dassee, and 
then instituted \he suit on the strength of a fabricated deed of 
sale. 

The additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, dismissed the case on the 17th of June 1845 A. D., on the 
grounds set forth in his decision. 

The appellant in his petition of appeal states, that the following 
documents, namely, the registered deed of sale ; the requisite paper 
of the talook, and the dakhelahs of the rent paid into the collec- 
tors office ; a list of the names of the witnesses whose names are 
affixed to the registered deed of sale ; and the evidence of several 
respectable ryots of the talook to the fact of the gale of the share 
aforesaid, and to the putting the appellant into possession of the 
same by the vendor, the respondent Dwarkanauth Bose, prove 
his case, noflrithstanding which the additional principal sudder 
ameen, Molvi Mynooddeen Sufdar, dismissed it most unjustly. 
It does not appear that the additional principal sudder ameen, Mol^ 
vi Mynooddeen Sufdar, ordered any local investigation to be in- 
stituted on the spot as to the fact of the sale of the share of the 
respondent Dwarkanauth Bose, being a fair and legal one, by the 
vendor to the appellant, Issurchunder Sein, namely, as to the sum 
being a just one, and that possession was bona fide given to the 
purchaser : this he, the additional principal sudder ameen, ought 
to have fully proved, and his having^eglected to do so, leaves his 
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decision imperfect and incomplete. Therefore, I decree the appeal, 
and reverse the decision of the additional principal sudder ameen 
Molvi Mynooddeen Sufdar, dated the 1 7th of June 1845 A. D., 
and order that the case be remanded to the present additional 
principal sudder ameen, with directions to restore the case to its 
original number on his file, and, having caused a local enquiry on 
the spot, as to the fact of the alleged sale by the respondent, 
Dwarkanauth Bose, to the appellant Issurchunder Sein, was a fair, 
valid, and legal sale, to re-try the case, and decide according to the 
evidence, and to the best of his, the present additional principal 
sudder ameen’s, judgment. The costs for the present are to be paid 
by both parties respectively, and ultimately by the losing party. 
The value of the stampt paper upon M'hich the petition of appeal is 
written, is to be refunded to the appellant. 

The 25th November 1846. 

Present: F. W. RUSSELL, Judge. 

No. 41 of 1845. 

Principal Sudder Ameen^s Appeal, 

Shisteedhur Bose, Ramdyal Bose, Sreenath Bose, and Dhurrum 
Doss Bose, (Defendants,) Appellants, 
versus 

Bykuntnauth Mullick, former talookdar, at present Omortonauth 
Mullick, Omachurn Bose, auction purchaser of a Putnee ta- 
look, Radhamohun Saniunt, and Kummul Samunt, (Plaintiffs,) 
Respondents. 

This claim was for damages for loss of produce, &c., and was 
laid at Company's rupees six hundred and sixty-five, annas 
fourteen, gundahs ten. 

The papers of this case show that Bykuntonauth Mullick, 
Radhamohun Samunt, and Kummul Samunt, were plaintiffs in the 
case, instituted in the first instance ; their plaint states that the 
village Nutteebpore, measuring thirty-four beegahs and eleven 
cottahs, within lot Barrooeeparah belonging to Bykuntonauth 
Mullick, was rented to Radhamohun Samunt and Kummul Sa- 
inunt, at an annual rent of eighty-two rupees. In the year 1248 
B. S. Radhamohun Samunt cultivated eleven beegahs and thir- 
teen cottahs of this land, and its produce was paddy, when 
Shisteedhur Bose, appellant, by fraud had the produce sequestered 
and sold, on a pretence for arrears of rent due to him, by the ryot 
Ramsoonder Paul, stating the land in question to be nine beegahs 
and a half, instead of eleven beegahs and thirteen cottahs. 

The appellants reply that in the month 5f Joistee 1249 B. S., 
Omertonauth Mullick purchased the aforesaid lot Barrooeeparah 
at the time it was put up for public sale, under Regulation VIIL 
of 1819, and was in his i>os«ession at the commencement of this 
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suit, notwithstanding which, in the month of Shrabun of the same 
year, Bykuntonauth Mullick instituted this suit, stating that he 
was himself the talookdar of lot Barrooeeparah, consequently no 
person could legally sue for any property to which he had not any 
right : that the land in dispute is specified in the taidad of the 
collector No- 29651, to be dewuter and mohatrawn, and which 
land had been formerly resumed by the Government, hut subse- 
quently, on appeal to the special commissioner, it had been releas- 
ed under No. 205. 

That in the year 1248 B. S. the ryot Ramsoonder Paul, having 
failed to pay the arrears of rent for the land in dispute, its produce 
was attached and sold for 24 rupees, &c. &c. 

The additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, sent the nuthee of the case to the collector for his report, 
under Regulation 11. of 1819 A. D., who returned the papers 
reporting tliat the land in dispute was rent-free, and that the 
case ought to be dismissed. 

The additional principal sudder ameen, considering the land 
in dispute to be situated within the thirty-four beegahs and eleven 
cottahs rented to Radhamohun Samunt and Kuinmul Samunt, in 
the village of Notheebpore, decreed the case on the grounds set 
forth in his fysalla dated September 24th 1845 A. D. 

The appellants^ being dissatisfied with the aboye decision, pre- 
ferred this appeal. 

From the appellants^ answer in the original case, it appears that 
Bykuntonauth Mullick had no right to^ nor interest in the pro- 
perty in dispute, and that his claim could not legally be admitted- 
To this statement Bykuntonauth Mullick preferred no objections, 
only stating in his petition that his rejoinder is to the same pur- 
port as his plaint. 

From the petition filed by Omertonauth Mullick, requesting to 
have his name substituted for that of Bykuntonauth Mullick, it 
does not appear on what date he purchased the talook, and no 
objections having been made by any qne to that point, I am of 
opinion that the appellants’ statement is correct, consequently the 
claim of Bykuntonauth Mullick to the property in dispute cannot 
legally be admitted. 

It was n(± considered necessary to pass any order on the peti- 
tion presented on the behalf of Moharanee Kumul Coomaree, soli- 
citing to be considered the original plaintiff in this case, m the 
property in dispute now belongs to her. 

The plmnt of Bykuntonauth Mullick has been already rejected,. 
Therefore it is ordered that this appeal be decreed, and the decision 
of the additional principal sudder ameen, Molvi Mynooddeen 
Sufdar, dated the 24th of September 1845 A. D., be reversed, and 
the original case nonsuited. The costs of both courts to be paid 
by Bykuntonauth Mullick. 
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The 5th November 1846. 

Present: E. BENTALL, Judge. 

No. 15 of 1846. 

Appeal from the decision of Moulvee Nujumul Huk^ First Principal 

Sudder Ameen. 

Mosdeen Eahar alias Mossea Kahar^ Koresh Kahar, and Fureed 
Gazee, (Defendants,) Appellants, 

versus" 

Rada Mohun Ghose, (Pljdntiff.) 

This was a suit for the possession of one beega and eighteen 
cottas of land, situate4 in Choulea, in turf Ramnugur, pergunnah 
Imadpore, valued at rupees 58-8, and for the mesne profit for the 
said land from the month of Badoon 1251, amounting to rupees 4, 
4 annas, with interest. 

The principal sudder aineen tried the case on its •merits, and 
gave the plaintiff a decree. 

It appears that the appellant, Furreed, sued the appellant, Mos- 
deen, before the moonsiff of Sajcelee,. for possession of this land, 
and on the 11th May 1844, got a decree for possession of it, al- 
though Rada Mohun Ghose objected to the si^t as he had a claim 
to the property. Furreea stated that he got a potta from Mos- 
deen, who pays rent to Issurchunder, who has a share in the talook 
with Rada Mohun Ghose. 

But Rada Mohun Ghose included his own partner in the talook 
among the defendants, and urged that the property did not belong 
to the talook but was his own lakheraj ; for this reason the suit 
coiild not be tried by a moonsiff, and for the same reason it was 
necessary to have sent it to the collector for his opinion under 
^gulation II. of 1819, Section 30, which, however, has not been 
dpne« I therefore send the case back for re-trial. The value of the 
Stamp on which the appeal has been made may be returned. 
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The 6th November 1846. 

Present : E. BENTALL, Judge. 

No. 12 of 1846. 

Appeal from a decimn of Baboo Loknaih Bose, Second Principal 

Sudder Ameen. 

Ram Rutton Ray^ Huniath Ray^ and Radachurn Ray^ (Plaintiffs^) 

Appellants, 

versus 

Ranee Kateeanee, zemindar, Puduui Moiiee Dossea antLGurodoss 
Ray, putnec talookdars, and Aditu Chunder Sain, Brijokishor 
Sirkar,‘ and others, (Defendants,) Respondents. 

This suit, valued^^at rupees 1932, was for possession of, and to 
establish a clear title to, a jumma called Dybukkee Nundunpore, 
&c., in lot Wuzeerpore, in pergunnah Nuldce. The suit was de- 
fended only by Aditu Chunder Sain, and was decided by the prin- 
cipal sudder ameen according to a compromise between the plain- 
tiffs and Brijokishor Sirkar. It was stated in the decision that the 
right of no person was determined except of those who were parties 
to the compromise, and it was ordered that Aditu Chunder Sain 
should have his costs paid, as it was not necessary that he should 
have been made a party to the suit. 

The plaintiffs state that they bought the property in the ifarae of 
Brijokishor Sirkar, for rupees 1001, from Sree Muttee Dossea, on 
the 27th of March 1840, after which there was a suit under Act IV. 
of 1840 between Brijokishor and Aditu^ Chunder, respecting this 
property, and it was finally determined that Brijokishor was in 
possession. After this the magistrate required the persQjial atten- 
dance of Brijokishor, but he had absconded, and the magistrate 
attached this property as belonging to him, and although the pn>- 
perty h^s since b^jen released, this suit ^pears to have been insti- 
' tuted partly to (fetermine the want of right of Brijokishor. But the 
suit might also have been very properly brought against Aditu 
Chunder Sain to enable the plaintiffs to have a good title to their 
property, and the justice of this is shewn by the reply of Aditu ; 
he states that has an hereditary claim, and that he had intended 
to bring a luit to try the validity of his rights ; hence may arise 
the queiAion whether the person in possession, qr anbther 
claimant, has the right of selecting the time for a trial of right ; if 
a person who may have.been ousted cannot select his own time, 
he may not be able to bring forward his proof tn the time usually 
allowed by the courts ; but there has been no hurry in bringing 
this action, for the suit under Act IV. of 1840, was decided against 
Aditu Chunder on the 3rd of August 1840, aqd the civil suit was 
not instituted until 17th'' April 1845, and the principal sudder 
ameen directed him, on the 7th November 1845, to produce his 
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papers on the 14th of th^t months yet he had not offered to do so 
on the 11th February 1846^ when the suit was decided. The 
pleJidings in the suit were complete, and the case was ready for de- 
cision before the compromise was made ; and the claims of Aditu 
Chuhder Sain and Brijokishor Sirkar having no connexion with 
each other, the one might have been withdrawn while the other 
was urged ; and although the right of Aditu Chunder has not been 
determined by the principal sudder ameen it should have been de- 
termined. Aditu Chunder Sain lias brought forward no evidence 
of his claim, and consequently it is hereby determined that he has 
no right to the property, and since he has asserted that he has a 
claim, he must be answerable for the consequences of the necessity 
of the suit, and pay his own costs as well as all the costs of this 
appeal. * 

The 10th November 1846. 

Present : E. BENTALL, Judge. 

No. 401 of 1846. ‘ 

Appeal from a decisiofi of Pudum Lochun Sain^^former Moonsiff of 

Durmporei 

Mohurrum Mundul, Appellant, ^ 
vermis 

Nubokomar Sircar. 

This was a suit for rent decided by the moonsiff on its apparent 
merits on the 29th December 1845. A petition of appeal on the 
full amount of stamp was made to me on the 16th May 1846, for 
admission of an appeal, on the ground that the appellant had had 
no notice of the suit served on him, and that he had appointed no 
vakeel, and that the apparent defence was not only fictitious, but 
admitted points wh^ch Irere not true, and woHild be injurious to 
him hereafter. That his rent was not as great as was stated, and 
that he did not pay it to the plaintiff. The moonsiff was directed 
by me to demand an explanation' from the yakeel who undertook 
the case, and to report on the circumstances ; and on revising the 
report I am of opinion that there are grounds for very strong sus- 
picion that the proceedings are fraudulent, Mohurrum Mundul 
lives 4 or 5 coss from the moonsiflPs cutcherry, but the witnesses 
to the vakalutnamah live close to the cutcherry. It is very un- 
, usual for a ryot to come forward with aMefence in a civil suit pre- 
vious to any proclamation being made, and in this instance the 
appellant as it would appear did not wait for the proclamation 
required by Regulation XXIII ot 1814, Section 22. The moonsiff 
is directed to bring the suit again on his file and to re-try it on its 
merits, unless there should be clear proof of the strongly suspected 
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fraud produced during the trials in which case he will dismiss the 
suit on that point* The inoonsiff may pass an order on the cost 
of this appeal. The amount of the stamp on which the appeal has 
been written may be returned. 

The 12th November 1846* 

Present: E. BENTALL, Judge. 

No. 108 of 1846. 

Appeal from Mukbool Ahmudy Moonsiff of Tala. 

Punchanund Ghose and Dwarkanath Ghose^ Appellants^ 

versus 

Pearee Mohun Bose^ (Plaintiff,) Respondent. 

This was a suit for the amount of a bond for rupees 100, with 
interest, brought by the plaintiff a^inst these appellants and two 
other persons. In the recor4 there is a vakulutnamah given by 
the two other persons to Eshan Chunder Sing and another. No- 
tices of the suit had been issued, and then Eshan Chunder Sing 
put into court a compromise on the part of the two persons for 
whom he was vakeel and also on the part of these appellants. The 
inoonsiff gave a decree against all the four persons who appeared to 
have compromised the case. The appeal having been admitted by 
me more than 3 years after the decision of the moonsiff on the 
strong suspicion that the case was fraudulent, I now see no reason 
for allowing Jthe decree of the moonsiff to»be executed against these 
appellants, for the bond had nevef^'been produced in court, and the 
appellants had never appearect in person or by vakeel, and an ex- 
parte decision could not have been given against them on the merits 
of the case* 

The decision of the moonsiff as it relate to these appellants is 
reversed, the respdtidfent must ptty the costs of this apped, and the 
vakeel* will be required by a separate proceeding to defend his 
conduct, when a proper order will be passed respecting it* 

The 12th November 1846. 

1^ "Present : E. BENTALL, Judge. 

^No. 139 of 1846* 

Appeal from BUboo Ammd Chunder Banorjeay Moonsiff of Kalopok. 
Chunde I^^aud Kund, Appellant, 
verstis 

Kaloo Sirdar^ (Plahitiff,) Respondent* 

This was a suit brought to the Ebgtdation for a receipt 

for rent pmd. Five rupees Were said to have been paid, and the 



ZILLAH JESSORS. 


77 


J Jaint was written on a stamp of 1 rupee. The suit was unde- 
ended, the moonsiff tried it on its merits, and gave a decree for a 
receipt and for 6 rupees damages. I see no reason why the suit 
should not have been defended. If the moonsiff gave damages he 
should have given rupees 10, but the plaintiff is satisfied. Since 
the suit was brought according to the Regulation and the stamp 
on which the plaint was written would have carried a suit for full 
damages according to law, I see no reason for altering the moon- 
siff^s decision, although the plaint did not mention any amount of 
damages or contain the word damages. The decree of the moon- 
siff is confirmed, and the appellant must pay the costs of the appeal. 

The 12th November 1846. 

Present: E. BENTALL, Judge. 

No. 144 of 1846. 

Appeal from Moulvee Hamid Alee^ Moonsiff of Jenydah. 

Sakir Mahomed, (Defendant,) Appellant, ^ 
versus 

Michael Jacob alias Jacker, (Plaintiff,) Respondent. 

• 

This was a suit for the amount of a bond fo]^ rupees with 
interest, amounting together to rupees 99-10. The moonsiff tried 
it on its merits, and gave«the plaintiff a decree against this appel- 
lant, and a man called Warris, who has not appealed and who 
acknowledged the debt before the moonsiff. It is said that the 
case is fraudulent; that Warris and the plaintiff were fellow-ser- 
vants of Mr. Dumbal, and that this suit has been got up counter 
to a decree which Sakir Mahomed has obtained against Mr. Dum- 
bal. I do not find any proof that Warris is a servant of Mr. Dum- 
bal, but he lives at a distance from the appellant, and it does not 
appear that there is any connexion between them. Michael Jacob 
appears to have been a servant of Mr. Dumbal, as he is said in the 
bond to have been of the Donkally factory which belongs to Mr; 
Dumbal, and one of the vakelutnamahs (signed by him in different 
ways) was written at Donkally. Sakir Mahomed^has produced a 
decree against Mr. Dumbal for mesne profits of land from which 
he was ousted within about a month of the date of this bond, viz. 
24th Chait 1250, and it is very improbable that Michael Jacob 
should have got a bond at that time from a man who was disputing 
with his master. In my opinion the grounds for thinking the 
bond fraudulent are stronger than for thinking it good, and I there- 
fore reverse the decision of the moonsiff as it relates to this appel* 
lant. The plaintiff ndll pay the costs of the appellant. 
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The 12th November 1846. 

Present: E. BENTALL;, Judge. 

No. 163 of 1846. 

Appeal from Kazee Mohumud Sabir ^ Moonsiff of Mahomedpore. 

Kumla Kaut Go and Kashenath Go^ (Defendants^) Appellants^ 

versus 

Hums Chunder Kund^ (Plaintiff,) Respondent. 

This was a suit for a bond for Sicca rupees 100, with interest, 
amounting to Company's rupees 213-5-6 : it is dated 17th Aghun 
1240. The bond bears interest at the rate of 13 Sicca courees for 
each Sicca rupee by month, which being more than 12 percent, by 
year, the moonsiff gave a decree for the amount of the bond without 
interest. The appellants are uncle and nephew the one to the other, 
but Kashenath, the nephew, alone defended the suit. I might not 
have objected to the original bond, but the suit was not brought 
until nearly 12 years after its date, and it is very evident that the 
names of the witnesses, by whose evidence alone the bond would 
have been proved, have been lately added to the others. From the 
appearance of the' writing I have no doubt of this fraud, which is 
sufficient to vitiate the document. I reverse the moonsiff^s decision. 
The plaintiff will pay the costs of both suits. 

The 13th November 1846. 

Present: E. BENTAL'L, Judge. 

No. 238 of 1846. 

Appeal from Anund Chunder Banerjea, Moonsiff of Kalopole. 

# ^ ' 

Mulung Sheikh, Akubbur Sheikh, Alum Sheikh, and Seconder 
Sheikh, Appellants, 

versus 

Esur Chunder Ray, ^(Plaintiff,) Respondent. 

This % suit for that part of the amount of a bond for 
rupees 31, which remained unliquidated, and for interest due on it. 
l^e plaint vraa for rupees 31, 1 1 annas. The moonsiff tried the 
case on its merits, and gave the plaintiff an exparte decree. It is 
said that the appellants were not aware of the suit, but as the 
phdntiff, the appellants, and the witnesses to the issuing of the 
notice of the case, all live in the same village, I see no re^n 
for allowing any defence to be made now, which_ I believe 
might have been made before the moonsiff. The bond is legal mid 

S roved good, and the suithas been regularly tried. I confirm the 
eciuon of the moontiiff. 
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The 13th November 1846. 

Present: E. BENTALL, Judge. 

No. 290 of 1846. 

Appeal from Kylas Chunder Deb^ Moomiff of Singhea. 

Sunatun Mundul, Appellant, 
verms 

Sreemuttee Dibea, Plaintiff. 

This was a suit on account of a bond for 15 Sicca rupees, with 
interest, amounting to rupees 32. The moonsiff, having tried it on 
its merits exparte^ gave the plaintiff a decree. The appellant has 
stated that he was absent from the district, and was unable to 
defend the suit, and he has produced witnesses to prove it. The case 
is suspicious from the circumstance of the paper on which the bond 
is written having been bought 25th Assar 1240 and the bond 
having been dated 27th Phagoon 1240, and the suit having been 
instituted on the 2d August 1845, only a short time within the 
limit of 12 years from the time when the bond was made payable. 
Under these circumstances I send the case baqj< to be re-tried by 
the moonsiff. The amount of the stamp on which the appeal has 
been made may be repaid. The moonsiff may pass an order on 
the costs of this appeal. 

The l/TH November 1846. 

Present: E. BENT ALL, Judge. 

No. 509 of 1845. 

Appeal from Lukenarain Milter y Moonsiff of Noabad. 

Sheikh Sadik and Sheikh Danish, (Defendants,) Appellants, 

versm 

Ramonee Dossea, heir of Ramkunai Ghose, (Plaintiff,) Respondent. 

This was a suit for rupees 10 rent due, and for interest there- 
on. The moonsiff tried the suit on its merits, and gave the plain- 
tiff a decree. The plaintiff stated that the defendants were her 
tenants, and that she paid rent to persons called Anund Chunder 
and Puncharam. These last denied that the plaintiff had any 
thing to do with the property, and she accordingly produced her 
lease, but as the rent is for more than 12 rupees, and the plaintiff 
had under-tenants, and the lease is written on plain p^er instead 
of having a stamp, I send the suit back to the moonsiff to be dis- 
posed of under Circular Order, dated 7th January 1842, No. 179. 
The moonsiff may pass an order on the costs of this appeal. 
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The 17th November 1846. 

Present: E. BENTALL^ Judge. 

No. 517 of 1846. 

Appeal from Pudum Lochun Sain, Moonsiff of Bhurmpore, 

Bebee Ashrufonissa, (Plaintiff,) Appellant;, 
versus 

Bebee Nujeeba Katoon, (Defendant,) Respondent. 

This was a suit to determine the rent of 92 beegahs, 14 cottahs 
of land, the plaintiff requiring that it should be according to the 
pergunnah rate. The land is situated in mouzah Duhakulla, in 
pergunnah Mohumudshai. The moonsiff tried the case on its me- 
rits and dismissed the plaint. The suit was instituted before tlie 
moonsiff on the 22nd August 1844, and, the investigation into its 
merits going on exparte^ an ameen was sent to measure the lands 
on the 15th February 1845. Bebee Nujeeba Katoon had appear- 
ed in court on the 20th December 1844 to watch the case, but she 
made no defence until 20th May 1845 and filed no document to 
support it until 16th August following. The great delay in 
making the defence makes the documents on which it is founded 
very suspicious, for I see no good reason why there should have 
been such delay. "The defence rests on a decree of court for 
22 beegahs of land, the rent of which is 12 rupees, and there nei- 
ther is, nor could be admitted, any dispute about this. There is 
also a document produced dated 25th As^in 1228 B. E., purport- 
ing to be a lease of 52 beegahs, 6 cottahs, at an annual rent of 
rupees 30, 8 annas, given by Sheikh Sullemulla Choudree, the 
husband of Ashrufonissa, before the property was transferred to 
her by her husband. In this document is mentioned the land 
given in the above-mentioned decree without its being stated what 
is the quantity of the said land, but the 22 beegahs are not includ- 
ed in this document as part of the 52 beegahs, 6 cottahs. This 
document is objected to and is said to be forged, and there is an 
attempt to prove that it could not have been given by Sullemulla 
Choudree Wfe was in Calcutta at the time, and it would have 
been provec^by a book containing receipts for letters sent to him 
by post and having the post office seal on each receipt, but I find 
that these old seals are kept in the possession of a native attached 
to the post office, and I believe the book from its appearance is a 
forgery. However the written lease of the land has been lately 
prepared on plain country paper, and has been rubbed down with 
the hope of making it look old, and receipts for rent have been 
prepared to correspond with it. This is my opinion of it notwith- 
standing it has the impression of a seal, which is very like indeed 
to the impression of the genuine seal ; and my opinion is much 
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strengthened, owing to the delay which took place in producing 
it. 

Under the above circumstances I modify the decree of the 
inoonsifl* as follows. 22 beegahs must remain at a rent of 12 ru- 
pees according to the former decree, 52 beegahs, 6 cottans, which 
by the ameen^s measurement and by the acknowledgment of the 
defendant are in her possession, may be assessed at the pergunnah 
rate, and according to the ameen^s report. And the same order is 
passed respecting the remainder according to the plaint, (but less 
than the remainder in the defendant's possession according to the 
ameen’s measurement,) viz. 18 beegahs, 8 cottahs. The respon- 
dent must pay the costs. 

The 18tu November 1846. 

Present: E. BENTALL, Judge. 

No. 410 of 1845. 

Appeal from Moulvee Abdur Roof Moonsiff of Sulkea. 

Ramkishor Mojumdar, (Defendant,) Appellant, 
versus 

Madob Manjee, Bungshee Manjee, and Ushoram Manjce, (Plain- 
^ tiffs,) Respondents. 

Ramkishor Mojumdar had, on the 12th February 1844, 
bought the rights and interests of Ramsunder and Aradun in the 
fishery of tliose parts of the Chitra Nuddee which^ are between 
Sulkeah-pool and Semeakalee, and also between Sulkeah-pool and 
Semeakallee great ghat, and on the 9th Jait 1252 he attached the 
property of the plaintifts for rent as his tenants, the amount due 
from them being rupees 4-13-9-3, and they consequently brought 
a suit for replevin. The nioonsiff gave the plaintiffs a decree, from 
which this is an appeal. Before the moonsiff there had been no 
evidence that the appellant had been put in possession, or had been 
registered in the place of those whose interests he had bought. 
Before me he has produced an attested copy of the acknowledgment 
of his having been put in possession by the collector, and of which 
there is no doubt, and there is a document which shews that his 
name was registered in the superior landholder's office. The dis- 
pute is not respecting the rent, but whether or not it should be 
paid to this or that person, and since it was by order of the civil 
court that the right and interest of Ramsunder and Aradun were 
sold, and no one had even objected to their having fome degree 
of possession previous to the sale, and these appellants are tenants 
within the bounds of the fishery, it is possible that these appel- 
lants are under-tenants or partners, but as they have paid their 
rents direct to the superior landlord, and it is not shewn that they 



82 


ZILLAH JESSORK. 


had ever before paid their rent to any other person, I think that 
the moonsiff^s decision was correct. The moonsiff did not award 
damages, neither were they sued for, and I confirm the decision of 
the moonsiff. The appellant must pay the costs of the appeal. 

T^e 18th November 1846. 

Present; E. BENTALL, Judge. 

No. 411 of 1845. 

Appeal from Moulvie Abdur Roof Moonsiff of Sulkea. 

llamkishor Mojumdar, (Defendant,) Appellant, 
versus 

Ramkishor Manjee and Junuumjy Manjee, (Plaintiffs,) 
Respondents. 

This was a suit similar to No. 410, which was decided by the 
moonsiff in favor of the plaintiffs. The attachment was for 3 ru- 
pees, 12 annas and 8 pie, made on the same day as the above, viz. 
9th Jait 1252, and the moonsift* released the attached property. I 
see no reason to alter his decision. The appellant must pay the costs 
of the appeal. 

The 18th November 1846. 

Present: E. BENTALL, JudgeT. 

No. 412 of 1845. 

Appeal from Moulvie Abdur Roof ]^ootisiff of Sulkea, 

Ramkishor Mojumdar, (Defendant,) Appellant, 
versus 

Aradun Manjee, Byrub Manjee, and Goluk Manjee, (Plaintiffs,) 

Respondents. 

This was a suit similar to No. 410 of 1845, this day decided by 
me. It was brought by other fishermen on account of an attach- 
ment made the same day, viz. 9th Jait 1252. The moonsiff de- 
cided this case in favor of the plaintiffs, and I see no reason for 
altering his decision. The appellant must pay the costs. 

^ The 18th November 1846. 

Present: E. BENTAEL, Judge. 

No. 413 of 1846. 

Appe^Jrom Moulvie Abdur Roof, Moonsiff of Sulkea. 

Hihikishor Mojumdar, (Defendant,) Appellant, 
versus 

Suroop Manjee and Prenanaraiii Manjee, (Plaintiffs,) Respondents. 

This was a suit lumilar to No. 410 of 1845, this day decided by 
me. It was brought by other fishermen on account of an attach- 
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ment made on the same day as that of suit No. 410, viz. 9th Jait 
1252. The moonsifF decided the case in favor of the plaintiffs, and 
I see no reason for altering his decision. The appellant must pay 
the costs of the appeal. 

The 19th November 1846. 

Present; E. BENT ALL, Judge. 

No. 35 of 1844. 

Appeal from Mr. J. N. Thomas ^ Sudder Ameen of Jessore. 

Esurchunder Roy, (Plaintiff,) Appellant, 
versus 

Ilimala Bebee, Kasim Turfdar, and 30 other persons, (Defendants,) 

Respondents. 

This was a suit to recover damages for the non-performance of 
a contract to cultivate indigo plant, entered into by nine persons, 
the objection of each of whom has been distinctly specified as re- 
quired by Regulation VI. of 1823, Section 8. The suit has been 
brought against the said ryots and other persons who are said to 
have prevailed upon them to break their contract. The sudder 
ameen tried the suit on its merits, and gave the plaintiff a decree, 
but not to the extent required. Although the written engagemejit 
maybe valid against all the ryots separately, yet as the .transactions 
of each are separate and their contracts distinct, they must be pro- 
secuted in separate suits. Under these circumstances I nonsuit 
the plaintiff, who must pay the costs of both suits. 


The 19th November 1846. 

Present: E. BENTALL, Judge. 

No. 37 of 1844. 

Appeal from Mr. J. N. Thomas^ Sudder Ameen of Jessore. 

Himala Bebee, Kasim Turfdar, and 3 other persons, (Defendants,) 

Appellants, 

versus 

Esur Chunder Ray, (Plaintiff,) Respondent. 

This was a suit to recover damages for the non-performance of 
a contract to cultivate indigo plant. The sudder ameen tried the 
suit on its merits, and directed that the money which had been 
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said to have bee^ advanced hp the plaintiff should be returned. 
This appeal has been made on the ground that these five appel- 
lants were not parties to the contract, but since the plaintiff has 
already been nonsuited in appeal No. 35 of 1844, no order need be 
passed in this case except that the appellants will receive their 
costs. 


The ]9tii November 1846. 

Present : E. BENTALL, Judge. 

No. 45 of 1845. 

Appeal from Baboo Lolmath Bose^ 2d Principal Sadder Ameen of 

Jessore. 

W. H. Rainey, Appellant, 
versus 

Fukeer Chunder Bay, the Government Pleader, (Plaintiff,) 
Respondent. 

This was a suit brought by the Government pleader, under an 
order from the salt agent of the Twenty-four Pergunnahs, against 
Mr. Rainey, for the price of a house sold to him and for interest of 
the money since the sale. The principal sudder ameen tried the 
suit exparte and gave the plaintiff a decree ; but in appeal I non- 
suited the plaintiff, because it was necessary under Regula- 
tion XXVII. 1814, Section 37, Clause 3, that the Government 
pleader should receive his order either ffoin Government, or from 
some officer or officers empowered by some law to superintend and 
to furnish instructions for conducting such suit, and it could not 
be shewn under what law a salt ageiit could have superintended 
and furnished instructions for conducting a suit for the price of a 
house by an order given ex-officio. 

It has however been ruled that the order was sufficient ; and as 
the supposition must be that the salt agent had authority to sell 
the house, and it was evident by the proceedings that the house 
was sold for the amount stated in the plaint, I see no reason to 
differ in opinion from the principal sudder ameen on that point. 
The house iK^as sold and payment may have been tendered at the 
time, but not received for whatever reason, but it was demanded 
on the llth July 1838, and has not been paid since. Under these 
circumstances I see no reason to differ in opinion from the princi- 
pal sudder ameen on the point of interest. Mrs. Barbara Marga- 
ret Cameron objects to the suit as she has not been made a party 
to it, but it does not appear that she had any thing to do with the 
and she can bring any suit she pleases for her own 
rights. I confirm the decision of the principal sudder ameen. 
The appellant must pay the costs of the appeal. 
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The 21st Nov|||^ber 1846. ; ^ 

Present: E. BENTALL^ Judge. 

No. 24 of 1844. 

Appeal from Moulvee Muftee Lutf Husain^ 2nd Principal Sudder 

Ameen, 

Gudadur Gosc^ (Defendant^) Appellant^ 
versus 

Syud Keran^ut Alee, (Plaintiff,) Respondent. 

This was a suit for rupees 293-15-8, arrears of rent from 21st 
Magh 1 239, till 9th Sawun 1 240, in which the principal sudder ameen 
gave the plaintiff a decree for rupees 229-1-2. In appeal the plaintiff 
M^as nonsuited, because he had previously brought an action for 
rent for the years 1238, 1241, and 1242, while this arrear was 
due, and by dividing his claim he had foregone his right ; but it has 
been ruled that rent for each year forms a distinct cause of action, 
and the suit has been ordered to be tried on its merits. 

The rent of the property from which rent is claimed is rupees 
] 88^3-3-8, and Gudadur bought a 5^ annas separated share of it at 
a sale for arrears of rent on the 22d Magh 1239, and immediately 
sold it (as he states) to one Sumboonath. Gudadur however was 
the purchaser. 

On the 26th Assar 1240 Sumboonath applied to have his name 
registered as proprietor, and on the 19th Phagoon 1242 Gudadur 
applied that SumboonatVs name might be registered. The mutation 
was concluded on the 11th Assin 1244, by an order of the collector 
that arrears should be demanded from Sumboonath. The objec- 
tion raised by the defendant in the case before the principal sud- 
der ameen was that he was not in possession, Jind should not have 
been sued ; but since the point of his having been liable for periods 
both before and after the time for which this rent was demanded, 
had been disposed of in the former suit by a principal sudder 
ameen, I am unable to try the merits of that point, and as it is not 
denied that rent is due, it must be paid by the appellant. I con- 
firm the decision of the principal sudder ameen. The appellant 
must pay the costs. 

The 21st November 1846. 

Pre^nt: E. BENTALL, Judge. 

No. 56 of 1846. 

Appeal from Baboo Luknath Bose, 2nd Principal Budder Ameen of 

Jessore, 

Eshur Chunder Gose, (Defendant,) Appellant, 
versus 

Kalee Pershad Chukabutee, (Plaintiff.) 

This was a suit for 276 rupees, 4 annas, arrears of rent of the 
year 1232, in which the principal sudder ameen gave the plaintiff a 
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decree. Kalee Pershad is a duirij^adai* Eshur Chunder Gose 
is his under-tenant, whose itnt is allowed to have been ru- 
pees 647-5-3, but he states that he had it diminished by the ze- 
mindar, which is the point in dispute ; but since he produced no 
proof of this assertion before the principal sudder ameen, and 
since a summary decision had been given against him at the 
higher rate only the year before, from which he made no appeal 
within the year, I think the decision of the principal sudder 
ameen was correct, and I confirm it without calling on the plmntiif 
to respond to this appeal. 


The 21st November 1846. 

Present: E. BENT ALL, Judge. 

No. 319 of 1846. 

Appeal from Kylas Chunder Deb, Moonsiff of Singhea. 

Mookeem Gazee, Mirza Alee, and three others. Appellants, 

' versus 

Sumeenidee, Plaintiff. 

« 

This was a suit for arrears of rent, with interest due on it, 
amounting to rupees 134-13-8, which had accrued from the year 
1244 to 1251. The suit was instituted^ on the 13th April 1846. 
The period allowed for the attendance of the defendants with their 
defence would have expired on the 27th May, but they appeared 
by their attorney on the 26th May, however no defence had been 
offered up to 13th July 1846, when the moonsiff decided the case 
in favor of the plaintiff. I see no reason why the suit should not 
have been defended before the moonsiff. The moonsiff decided the 
case by a decision determining the amount of rent of the juma 
passed on the 16th December 1845, being a day after the period 
for which the rent is demanded in this case, and thus he made that 
decision have R retrospective effect which it had not got before. 
It might Hhve been better to have had the amount of arrears deter- 
mined at once according to the annual amount of rent, but as the 
rent of each year may form a separate cause of action according to 
the order passed on the petition to the Sudder Dewanny No. 156 
of 1845, 1 see no reason to call on the plmntiff to respond to this 
appeal, and 1 confirm the decision of the moonsiff. 
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The 27th November 184G. 

Present: E. BEjNTALL, Judge. 

No. 44 of 1846. 

Appeal from Moulvie Mvftee Lutf Hossen^ First Principal Sudder 

Ameen of Jessore. 

Hurrees Chuiider Biswas, (Plaintiff,) Appellant, 
versus 

Seres Chunder Chatorjea, Gour Chunder Ray, Riittun Monee 
Dossea, for self and minor son Ram Churn Ray, Bolanath Cha- 
torjea, Jugonath Kapalee, and fifty other persons, (Defendants,) 
Respondents. 

This was a suit for the possession of a juma said to contain 22 
heegas of land situated in Batoorea in pergunnah Mahomcdshae, 
and formerly held free of Government revenue but now resumed. 

The plaintiff states he was ousted in the beginning of the year 
1249, since which time he requires mesne profits, which, with the 
v‘dhie of the land, make the amount of the suit to be rupees 771-9- 
The principal sudder ameen dismissed the suit, for it was evident 
that the plaintiff^s documents have all been lately manufactured, 
and he did so notwithstanding that Gour •Chunder Ray and 
Ruttiin Monee Dossea had acknowledged that one of them, viz. a 
potta, bearing date 1215 B. E. and granting 22 beegas of land, as 
described in th^ plaint, was genuine. It is not denied that those 
two persons are related to the plaintiff ; and, from examination of 
the plaintiff^s case alone, even had Geres Chunder Chatorjea no 
documents to prove his right in a juma, which he urges there is a 
conspiracy to dispossess him of, but which he states, (and his do- 
cuments shew it,) is only 8 beegas, I should have agreed with the 
principal sudder ameen in opinion. I confirm the decision of the 
principal sudder ameen. The appellant must pay the costs of the 
appeal. 

The 28th November 1846. 

Present: E. BENTALL, Judge. 

No. 38 of 1846. 

Appeal from Moulvie Muftee Lutf Husain, 1.9/ Principal Sudder 

Ameen of Lessor e. 

Phul Bebee, Panoo Bebee, Japo Bebec, Churamonee Ghose, 
Banee Madub Ghose, and Tahir Mohomud Biswas, (Defen- 
dants,) Appellants, 
versus 

Debnarain Ghose, (Plaintiff,) Respondent. 

This was a suit to get possession of 100 beegahs, 13 cottahs of 
land, situated in Magoorah and Mohomudpore, in the 12 annas divi- 
sion of pergunnah Syudpore, which land had been decided to be in 
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the possession of the defendants^ under Act IV. of 1840^ on the 
26th December 1844, The suit was also for mesne profits, and 
was valued at rupees 1142-9-17i- 
The circumstances of the suit are as follows. One Surjonath 
Moonshee had got a decree against Sheikh Abadan for a sum 
under rupees 300, and this property was attached iu execution. 
The three first named of the appellants are the heiresses of 
Sheikh Abadan. While the property was under attachment two 

f ottahs are said to have been given, one to Debnarain Ghose, dated 
2th June 1844, and registered 22d J^ne 1844, at a rent of 
rupees 92-4, thfe other to Banee Madub Ghose, dated 21st June and 
registered 25th June, at a rent of rupees 99-14-7 ; for each pottah, 
a fine of rupees 300 is said to have been paid. 

On the Ist July 1844 Surjonath, the decree- holder, petitioned the 
court that he had received from the agent of his debtor the amount 
of his decree; this agent is said to be a relation of Japo, but she 
denies being acquainted with him. On the 2d July, Panoo Bebee 
tendered to the court the amount of the decree against her, and the 
moonsiff agreed to take it and to hold it in deposit. When the 
potttah of Debnarain Ghose was being registered on the 22d June, a 
person called Tyhur Mohomud appeared before the registrar and 
stated that he protested against the deed, for Panoo Beebee, &c., 
and that he was a relation of hers, but he could shew no authority 
for his conducts • 

The principal sudder ameen gave a decree to Debnarain Ghose, 
and I think his decision was correct for the following reason. The 
pottah given, to Debnarain Ghose is written on paper which was 
bought on the 11th June, being ten days before the date of the 
pottah given to Banee Maudub, and it was bought by the above 
named Tyhur Mohomud, or some one taking his name, and it is 
very improbable that Tyhur Mohomud should have bought the 
paper and that it should have come into the possession of Debna- 
rain Ghose unless it had been bought for his pottah ; and it is 
equally improbable that, if Debnarain Ghose had bought the paper 
in the name of Tyhur Mohomud and forged the pottah, he should 
have waited ten days after he had forged it before he got it regis- 
tered, particularly as a brother of Debnarain Ghose is the sirishta- 
dar of tjj^ 2d principal sudder ameen of Jessore and must have 
known the necessity of getting it registered. I think it far more 
likely that Banee Madub, who had teen in treaty for the land, was 
disappointed at not getting it, and then offered a rather larger rent, 
and got another pottah, after the date of the first, with the hopes 
of keeping possession which was to have been given to him. I con- 
firm the decision of the principal sudder ameen. The appellants 
must pay the costs of the appeal. 
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The 16th November 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 8 of 1846. 

Rdffular Appeal from the decmon of the Moonsiff of Anundpore, 
passed on the Qth of August 1846. 

Gooroopersaud Koleah, (Defendant,) Appellant, 
versus 

Kalleepersaiid Doss, (Plaintiff,) Respondent. 

This was a suit for arrears of rent for the years 1248 to 1252. 

The moonsiff states that the jumma wassil baquee papers filed by 
tlie plaintiff from the year 1245 and subsequent years, prove what 
payments’were made by the defendant and his co-sharers, and the 
balance against him. The gomashtah of the plaintiff also gave 
evidence to the effect, that the defendant and his brother took a 
pottah of the land held by them, and afterwards partitioned out the 
land to themselves and another brother ; and paid their respective 
quotas separately. It was also shewn that the share of one of them 
was sold in satisfaction of a decree of court, on the grounds of the 
partition having been really made and agreed to. Th^ defendant 
could bring no proof to corroborate the defence set up by him, and 
the moonsiff decreed the arrears claimed, amounting to 104 rupees 
and 14 rupees costs. 

The appellant urges in appeal that the pottah he holds is a joint 
pottah granted to himself and his brother, and that the plaintiff 
cannot sue him separately for any arrears of rent. That there are 
two gomastahs, one named Muthoor Mohun who gave evidence for 
the plaintiff in the moonsiff’s court, and another Nobbinkissore 
Mitter who collected his arrears and gave him a receipt for them ; 
that these receipts are in the joint names of himself and brothers, 
and could not be produced by him because filed in another suit, 
from whence they were procured and given to his vakeel. 

I consider these pleas of the appellant are worthless. It appears 
that after he and his brother obtained the joint pottah they admitted 
their younger brother into a share of the lands, and divided them 
equally amongst themselves. This is clearly proved from the 
papers of a case of execution of decree, in which the share of one of 
the brothers was attached, and the present appellant attempted to 
prevent the sale by claiming the lands as his own. This op^sition 
on his part was overruled, the share of one brother sold for the 
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decree, and the share of another on his death has since been held by 
his heirs, leaving no doubt that the separation of interests was com- 
plete and of long existence. The receipts filed by appellant are 
apparently recently prepared, and are signed by Nubbochunder 
and by Nubbokissen Mitter, though said to be granted by one 
person. They could not have been filed in any case,ias stated by 
the appellants, because there is no endorsement on them to that 
effect. I have no doubt this was a false representation, and that they 
have been recently prepared. I therefore confirm the moonsiff’s 
decree, with costs against the appellant. 

The I 9th November 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 20 of 1846. 

Regular Appeal from the decision of the Moonsiff of Tumlook, passed 
on the "29th of December 1845. 

Hurreekisto Bhuya, (Defendant,) Appellant, 
versus 

Jharroo Putnaik, (Plaintiff,) Respondent. 

The appellant was sued in the moonsiff’s court for the amount 
of a bond dated the 21st of Maugh 1241 Umlee, fhe principal and 
interest of which amounted to 53 rupees, 5 annas. He denied the 
debt, and declared the suit was brought against him from motives 
of enmity, in consequence of his having obtained a decree in a suit 
in which the plaintiff was defendant, and had also prevented his 
measuring certain lands which he and others held under the 
plaintiff. • 

The moonsiff decreed the amount claimed, on the evidence of two 
witnesses and the writer of the bond. 

The appellant, after recapitulating the pleas brought forward in 
the lower court, urges the following facts as proofs of the claim 
having been got^ up against him, namely, that the bond refers to a 
period of te^ years back ; is written on stanmt paper purchased in 
1831 A. D. (1238 Umlee) at aplace called Futteeabad, seventy or 
eighty miles distant from the plaintiff'’s place of residence ; that 
though the paper is very old, the writing is quite fresh ; and that 
the writer of the bond and the two attesting witnesses are relatives 
or servants of the plaintiff. 

I observe after examining the record that all these pleas are true : 
the stampt paper is evidently old, and has been creas^ and worn in 
several places, but these creases are carefully removed from the writ- 
ten side of the paper as if smoothed out by some process, the writing is 
fresh, and the document appears to have been arawn out and filed at 
the same lime. It is not likely that a bond of this nature would be 
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preserved without crease or mark for ten years ; and coupling this 
circumstance with the distance at which the stamp was purchased, 
and the near connection existing, between the plaintiff and his wit- 
nesses, and the length of time tnat has elapsed before bringing the 
suit, (the period of the bond being for only three months,) I come to 
the conclusion that the claim is a fictitious one, and, reversing the 
decision of the moonsiff, I decree the appeal with costs against the 
respondent in both courts. 

The 23d November 1846. 

Present: II. T. RAIKES, Judge. 

Case No. 143 of 1846. 

Regular Appeal from the decision of the Principal Sudder Ameen, 
passed on the 22nd Mag 1846. 

Abdool Khaluck, (Plaintiff,) Appellant, 
versus 

Collector of Midnapore, (Defendant,) Respondent. 

This action was brought by the plaintiff to recover the sum of 
1579 rupees, being the auction price, with interest, which he had 
paid on three lots of property sold by the collector under the power 
vested in him by Section 3, Regulation XI. of 1822. The cause of 
action arose out of the following circumstances. The arrears of 
revenue due to Government not having been realized by the sale of 
the landed property belonging to one Choonee Khatoon, some per- 
sonal property belonging to her was attached, and offered for sale ; 
of which the plaintiff purchased 3 lots for 929 rupees on the 29th 
June 1839. After payment of the purchase money the plaintiff 
refused to take a bill of sale offered by the collector, because the 
words “ buck huckook” of Choonee Khatoon were inserted in refer- 
ence to the property sold. 

The plaintiff appealed to the commissioner to have these words 
cancelled, but that authority rejected the appeal, and this suit was 
instituted to recover the purchase money with interest ; after which 
the collector called upon the plaintiff to state whether he was will- 
ing to receive back his money without interest, which offer he 
accepted, but his money was not returned to him. The plaintiff 
urged in the lower court that the lots put up for sale did not spe- 
cify the “ buck huckook” of any one, but were as follows : 

Situated in Colonel Gola in the city of Midnapore, the property 
of Choonee Khatoon. 

Lot No. 1. A thatched dewankhana with two verandahs. 

Lot No. 2. A pucka roofed two storied house, with beams and 
burgahs and doors. 

Lot No. 3. A pucka roofed school-room, with beams, &c. 
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The principal^ sudder ameen dismissed the suit, remarking that 
the plaintiff purchased the rights of Choonee Khatoon, and is only 
entitled to receive a bill of sale specifying such rights. The appel- 
lant merely recapitulates his ground of action, and urges that, as the 
collector offered him the purchase money back without interest, he 
was at any rate entitled to a decree to that extent, if the principal 
sudder ameen did not consider him entitled to the whole of his 
claim. 

Judgment. 

It appears that the property was sold according to the return 
made by the attaching officer, as the property of Choonee Khatoon, 
and that the plaintiff, after purchasing, and paying for three 
lots, refused to take a bill of sale because according to custom the 
words “ rights and interests” of the reputed owner were inserted in 
the document. 

The plaintiff has not proved in any way how his interests were 
damaged by this insertion, which is strictly according to custom in 
the sale of personal property by the officers of Government. By 
never attei^pting to take possession or exercising his rights in 
any way, no court can form a just estimation of any loss sustained 
by him in the transkction ; and that he has really any grounds for 
an action appears problematical. The proper way would have been 
for the plaintiff to have proceeded under his bill^of sale to take 
possession of his purchase, and had he been opposed, and the 
matter brought to issue in that way, he might have sought com- 
pensation with propriety ; as it is, it appears to me he has no remedy 
at law again^ the collector. 

The 23d November 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 1 of 1846. 

Appeal from the decision of Mr. C. F. Montressor^ Deputy Collector 
of Zillah Midnapore^ passed on the Sth of June 1846. 

Motiram Samaee and others, (Defendants,) Appellants, 

1 ^ versus 

Bindrabun Chund Mussant and others, (Plaintiffs,) Respondents. 

The case was taken up and decided by Mr. Montressor under 
Section 30, Regulation II. of 1819, as a suit to resume five beegahs 
and thirteen cottahs of mal land, fraudulently held rent free by the 
appellants, and a decree passed in favor of the respondents. 

On a perusal of the pleadings filed by the plaintiffs in the deputy 
collectors court, I observe the tenor of their plaint is as follows ; 
that they purchased mehM Magoree at public sale towards the end 
of the year 1244 for 14,900 rupees, they were regularly placed in 
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possession of the property and collected the rents ^from the ryots ; 
that having no papers of the mehal made over to them, they sent 
an ameen to register the dags, and in 1 245 were dispossessed by the 
defendants, appellants, of 3 beegahs, 13 cottahs of their mal land, 
who also refused to pay rent on the plea that it was rent free. They 
therefore prayed the collector would restore to them possession of 
the land, and award the sum of 241-2 with interest, as rent appro- 
priated by the defendant from 1245 to 1252 Umlee. 

As a suit for possession and back rents cannot be brought under 
Section 30, Regulation 11. of 1819, 1 consider the plaintiffs in this 
action must be nonsuited. It has been urged in appeal by the re- 
spondents’ pleader that this mode of expression is constantly used in 
bringing an action under Section 30, Regulation II. of 1819, and 
that the printed reports of the Sudder Court published monthly 
afford sanction for the precedent ; yet I do not find any case in 
which the point has been argued, and determined by the Court at 
large. The case No. 177 of 1843, decided by the Court on the 
28th of January 1846, in which Bukam Punda and another are 
appellants, and Sheik Goolmahomed is respondent, was admitted to 
special appeal on the ground ‘‘ that an action under Section 30, 
Regulation II. of 1819, ought to have been to resume and assess 
unlawful rent free land, and not to obtain possession of the same,” 
and as the point is not again referred to in the final decision of the 
Court, I cannot suppose it was finally disposed of, and am led to 
infer that the point of law did not specially affect the merits of the 
case, and therefore consider myself at liberty to apply the law to 
the best of my judgment.* I therefore consider the a{)pellants en- 
titled to a decree, and nonsuit the plaintiff’s; but as the question of 
jurisdiction was not urged by the appellants in the lower court, I 
adjudge both parties to pay their own costs. 


The 24th November 1846. 

Present ; H. T. RAIKES, Judge, 

Case Na 129 of 1846. 

Regular Appeal from the decision of the Sudder Ameen, passed on 
the \%th May 1846. 

Kishoremohun Ghose, (Plaintiff,) Appellant, 
versus 

Durponarain Mohapatter and Kennaram, ( Defendants, ) Respondents. 

The plaintiff stated in the lower court that he lent some money 
to the father of the defendant, Kennaram, and had a farm of five 
villages made over to him on a lease of 13 years, viz. from 1242 to 
1254 Umlee, but as these villages were at the time let in farm to the 
defendant, Durponarain, on a lease expiring at the end of 1244 
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Umlee, the fath^ of Kennaram gave him a bur&t on the jumma to 
the amount of rupees 100, 12 annas per annum, to be paid to him by 
the defendant, Durponarain, while his lease continued, who gave him 
a kubooliut or acknowledgment to the same effect. That notwith- 
standing this, he had only received from Durponarain the sum of 
39 rupees in 1242, 15 rupees in 1243, and 13 rupees in 1244, and 
never received the balance, which, with interest, now amounted to 
483 rupees, 11 annas, 11 pie. 

The defendant, Kennaram, acknowledged the transaction as con- 
cluded by his father Gooroopershad, and stated that he had received 
the full jumma of the farm from Durponarain for 1242, and paid 
plaintiff the sum of 100 rupees, 12 annas, which he was entitled to, 
and held his letter acknowledging the same. 

Durponarain acknowledges having taken a farm including these 
five villages, but denies having given any kubooliut to plaintiff, and 
in consequence of the arrangement entered into between the plain- 
tiff and Gooroopershad, he entirely released these villages to the 
plaintiff after 1242 Umlee, and took a new farm from Gooroopershad. 

The sudder ameen considers the letter filed by Kennaram ac- 
knowledging the payment of 100 rupees, 12 annas to plaintiff as 
spurious, as the witnesses brought forward to establish the fact of 
the payment cannot both speak to the time when the payment was 
made. The sudder. ameen releases Durponarain from all liability 
on account of 1242, as Kennaram acknowledges "having received 
from him the full jumma of the farm for that year ; the witnesses 
also proved to the sudder ameen’s satisfaction that the plaintiff had 
been put in possession of the five villages in 1243, and collected the 
rents and sued a ryot under Regulation VII. for the balance of the 
year. The sudder ameen did not consider the kubooliut alleged to 
have been given to plaintiff by Durponarain to be genuine, and 
observes that though this cause of action is of long standing, the 
plaintiff never appears to have moved in the matter, till after he had 
been sued by the defendant, Durponarain, for a debt in the moon- 
siff’s court, which claim had been decreed against him and execu- 
tion taken out for the amount The lower court therefore entirely 
released Durponarain from the claim in this suit, but as Kennaram 
had ackno\iiedged the receipt of the full jumma for the year 1242, 
and had failed to prove satisfactorily the payment of the 100 rupees, 
12 annas, due out of it to the plaintiff, the balance for that year 
stated to be unliquidated, with interest and costs in proportion to 
the amount decreed, was awarded to the plaintiff, to be paid by 
Kennaram. 

The appellant urges in his appeal that he never had possession 
of the five villages as alleged by Durponarain, that the witnesses 
who deposed to this are creatures of that defendant, and that Ra- 
dhoo Mundul, who, the ryots stated, received the rents on his part, 
is no servant or authorized agent of his. That the Regulation Vll. 
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case decreed in his favor was against a ryot who performed service 
in lieu of paying rent, and having neglected his ^xtty wap sued for 
the rent of his jote. ^ 

This court sees no reason to interfere with the sudder ameen’s 
decision. There can be no doubt the plaintiff held complete possession 
of the villages let in farm to him since 1243. The pleadings, filed 
by him in the summary suit alluded to, state him to have taken the 
villages in farm, and to have received the rent through Durpona- 
rain for the vear 1242, and after that year to have been put in 
possession, taking kubooliuts from the ryots and collecting the rents 
from them. The whole cause of this appeal is evidently an attempt 
to injure Durponarain, against whom all his arguments arc levelled ; 
and as there appears no valid grounds for granting an appeal, this 
petition is dismissed. 


The 28 th November 1846 . 

Present: H. T. RAIKES, Judge. 

, Case No. 119 of 1846. 

Ray alar Appeal from the decision of the Principal Sudder Ameen, 
passed on the 6th May 1846. 

Musst. Kumlhmunee, widow of Koornarain Paul, (Plaintiff,) 

Appellant, 

, verms 

• • 

Raja Pritlii Bullub Paul, (Defendant,) Respondent 

The plaintiff pleaded in the lower court that her husband Koor- 
narain Paul purchased the talooks Dhaunseree and Bissonathpore 
from Koornarain Roy. After purchase possession was withheld, 
wdiich obliged the plaintiffs husband to bring an action against 
Koornarain Roy for possession of the property. While this suit 
was pending Koornarain Paul the plaintiffs husband died, and as 
their son Gooroopershad was but a child, the plaintiff was permitted 
to carry on the suit as representative of her deceased husband, and 
in this capacity finally obtained a decree and was put in .possession 
of the property ; a proceeding being also forwarded to the collector 
to register her name as proprietor. In due time her son came of 
age, and died, leaving a widow ; and her husband’s nephew, the 
father of the defendant, having commenced disputes and committed 
affrays for the possession of me talooks, the matter was brought 
before the fouzdarry and session courts, and the defendant declared 
entitled to possession. This action is brought to set aside the deci- 
sion of tile session coui't and to recover possession. 
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The principal sudder ameen, after a lengthened enquiry into the 
rights of pa^es, came to the conclusion that the talooks had 
been purcnased by the defendant’s father in the name of Koorna- 
rain Paul, who at the ^time managed the zeinindaree affairs of the 
family. He states that the daily accounts of the defendant submit- 
ted to his perusal shew that the expences of purchase and of secur- 
ing possession, were all defrayed by the defendant’s father ; that the 
mofussil accounts are all in the defendant’s possession, and these 
prove the management to liave remained in his hands. The lower 
court therefore dismissed the claim. 

The appellant urges in appeal that if her husband did not pur- 
chase the talook, why did not the real purchaser come forward at 
her husband’s death, and oppose her either in carrying on the suit for 
possession as her husband’s, representative, or subsequently in being 
registered as proprietor of the talooks ? That in consequence of her 
son’s minority at the time of her husband’s death, the papers alluded 
to by the principal sudder ameen remained in the family toshakhanah, 
and as soon as disputes arose between her son and the rajah (the defen- 
dant’s father) they were all secured by the latter. That a case 
exactly similar to this regarding her right to the suttee” talook 
had been brought before the courts, in which the defendant’s father 
claimed the property as purchased by him in her husband’s name, 
but a decree had been given in her favor and confirmed by the Sudder 
Court That her husband as uncle of the defendant’s father had 
carried on all the affairs of the zemindarry, but was not his naib or 
dependent, and that the disputed talooks were purchased by him, 
the kuwala drawn out in his name, and possession under the court’s 
decree givfen to her after her husband’s demise, which possession 
she had retained till the illegal acts of the defendant’s father had 
deprived her of it. 

Judgment. 

From the wording of the plaintiff’s plaint, and also from the 
pleadings in this court, it is clearly evident that the plaintiff seeks to 
recover possession of the disputed talook$, on the grounds that she 
was the party in possession when the suits under Act I V. of 1840 
were brought before the criminal courts, and was wrongfully 
dispossessed lby the' courts’ orders: ihe therefore seeks to have 
those orders set aside, and to be placed in the position she occu- 
pied before the interference *^of the criminal authorities. The 
reason of the plaintiff pursuing this line of plaint is obvious 
enough : she has no rights of her own to stand upon. The only 
rights she ever . possessed w^e those accorded to her by the law to 
serve a temporary ptirpose, and only existed so long* as the rights 
of her minor son remained in abeyance. It is shewn by her own 
pleadings that her son Gooroopershad Paul died after attaining his 
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majority, leaving a widow ; her rights therefore as representative of 
her husband must have ceased long ago ; and there is inothing in 
this case to shew how they were ever revived, or under what title 
or assumption she could possibly retain possession of his property. 
If then the plaintiff possesses no rights -per se^ I am of opinion she 
cannot bring an action to set aside a decision under Act IV. of 
1840, merely on the plea that such * decision was recorded on 
insufficient grounds. That enactment distinctly declares that the 
magistrate shall maintain in possession such person as^he deems 
entitled to retain it, “ until the rights of the pai*ties disputing be 
determined by a competent court.” It therefore appears to me 
incumbent on the civil court to limit its enquiries to the question of 
the rights of the party seeking to recover possession df the disputed 
property, without looking to the circumstances which influenced the 
criminal court in its decision. In tl^is case I cannot recognise the 
right of the plaintiff as a claimant for the property in dispute, and 
on this ground, and not on those recorded by the principal sudder 
ameeo, I dismiss the appeal with costs. . 
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The 26th Novemb|:b 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 92 of 1846. 

Regular Appeal from the decision of Muddun Mohun Chowdry, late 
Moonsiff of Kandhee. 

Kasheenath Banoorjee, Appellant, (Plaintiff,) 
versm 

Deenoobundhoo Das, Respondent, (Defendant.) 

Rupees 47, 6 annas. Bond. 

The plaintiff stated that on the 14th Assar 12.51 B, S., the 
defendant borrowed of him the sum of 31 rupees, executing a do- 
cument by which the defendant bound himself to pay the plaintiff 
in rice in the husk, proportionate to the sum lent, with interest. 
The plaintiff sued at the rate of 10 arrees per rupee. 

The defendant denied the justness of the demand, stating that 
he held a lease for some land in a village of which the plaintiff is 
agent on the part of the landholder, and that the plaintiff demanded 
a douceur in addition to the rent paid, which being refused, the 
plaintiff and others accused him of being a man of bad character, 
but that he was acquitted of the charge by the magistrate, and that 
the present suit was malicious. 

The plaintiff produced witnesses, to prove the execution of the 
bond and other points, who are unable to write or read ; and the 
moonsiff, disbelieving their evidence, dismissed the claim. 

I find that the p^er on which the bond is engrossed was sold 
nearly two years bem'e the date of the document; but as the evidence 
of the writer is available, whose attendance, though he was duly 
served with a subpoena, the moonsiff took no steps to enforce, I 
consider the investigation incomplete, and return the case for re- 
trial, the present officiating moonsiff will call for the criminal re- 
cords for perusal. The appellant to receive back the amount of 
stamp on which the appeal is written. 

The 26th November 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 160 of 1846. 

A Regular Appeal from the decision of Muddun Mohun Chowdry ^ 
late Moonsiff of Kandhee, 
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Lai Mohun Shahanah^ Appellant^ and Ranijoy Shahaiiali^ 
(Defendants,) 

verms 

Sreedhur Roy, Respondent, (Plaintiff.) • 

^ Rupees 15, 3 annas, 1 gundah. Bond. 

The respondent, plaintiff, sued to recover rupees 11, lent on a 
bond. The appellant, Lai Mohun Shahanah, in denying the justness 
of the demand, urged that in 1251 B. S., he borrowed 5 rupees of 
the plaintiff, and that the bond must have been altered. 

I find that the moonsiflf has decided this case on the evidence of 
witnesses, who can neither write nor read, and that he has not 
taken any steps to cause the attendance of the writer of the docu- 
ment. The case is accordingly returned for re -trial. The appellant 
to receive back the amount of the stamp on which the appeal is 
written. 

The 26th November 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 165 of 1846. 

A Regular Appeal from the decision of Muddun Mohun Chowdry^ 
' late Moonsiff of Kandhee. • 

Teloke Shah, Appellant, (Defendant,) 
versus 

• • 

Rajoo Shah, Respondent, (Plaintiff.) 

Rupees 30, 8 annas, 5 gundahs. Balance of account. 

The respondent sued the appellant to recover the sum of 
30 rupees, 8 annas, 5 gundahs, the value of tKacle purchased by 
the latter, who is a spirit vendor, who, in reply to the suit denied 
its justness, urging that he had paid for all he had taken, and that 
the suit had been brought in consequence of his having abused 
the respondent for having given him bad treacle. 

The moonsiff has decided this case on the evidence of illiterate 
witnesses, a||d without taking that of the writer of the account book 
filed by the plaintiff. It is therefore returned for retrial. 

The 27th November 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 185 of 1846. 

A Regular Appeal firm, the decision of Shekh Ghalam Furreed, \st 
grade Moonsiff of Hurhurparah. 
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Sumbhoo Mundul, Appellant, (Defendant,) 
versus 

Madub Sein and Kenoo Shekh, Respondents, (Plaintiffs.) 

^ Rupees 6-8 annas. Price of mulberry. 

The respondents sued the appellant for the sum of 6 rupees, 
8 annas, which he agreed to pay for mulberry plant, but failed to 
cut, and which the respondents were obliged to cut to ensure a 
future crop. 

The appellant admitted having made the bargain as stated, but 
urged that the respondents sold the crop to another party. The 
case being satisfactorily proved, and the appellant not having taken 
any measures to prove his assertions, the moonsiff decreed the 
case, in which judgment I concur. 

The 27th November 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 90 of 1846. 

A Regular Appeal from the decision of Molovec Mahomed Mobeen, 
Moonsiff of Gowas. 

Shahabdee Mundul, Appellant, (Defendant,) 
versus 

Gholam Husain Mundul, Respondent, (Plaintiff.) 

Rupees 50-0-7. On account of a deposit. 

The respondent sued the appellant and a man named Kurreem 
Bukhsh under the following circumstances. 

Kurreem Bukhsh, having a small grove of trees to dispose of, 
employed the appe^nt to effect a sale of it, which the respondent 
wished to purchase, but being apprehensive that the landholder 
would not allow him to cut down the trees it was arranged that an 
advance of 60 rupees should be made in the first instance ; the 
respondent, not having the sum agreed upon, paid over to 
Shahabdee 39 rupees, saying that he would pay the remaining 
11 rupees, when it* was ascertained that the landholder would not 
interfere. The respondent, not having been permitted to cut the 
trees, brought this action to recover the amount advanced with 
interest. 

The appellant and Kurreem Bukhsh in their respective answers 
to the suit denied all knowledge of the demand, saying that the 
respondent held no document. Kurreem Bukhsh pleaded further 
that he had several groves of trees, but that the plaint had not 
specified what one in particular had been advanced for, and other 
minor points. 
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The particular transaction adverted to in this case having taken 
place between the appellant and respondent, the moonsifF gave a 
decree against the former on the evidence adduced, but as there is 
no written agreement, and the case at present rests on oral testi- 
mony, I think it requisite with a view to ascertaining*its true 
merits to return it to the mooiisiff, for enquiry to be made regarding 
the particular property the case refers to, as without some corro- 
borative evidence it is difficult, in a jsuit of this nature, to arrive at 
a satisfactory conclusion. The case is returned for re-trial. The 
amount of stamp fee will be returned. 


The 27th November 1846. 

Present: H. P. RUSSELL, Judge. 

Case No. 172 of 1846. 

A Regular Appeal from the decision of Mr> H. 8. Thompson^ late 
1 st grade Moonsiff of Jungypoor. 

Kashub Shah, Appelliint, (Defendant,) 

. versus 

Sheeboo Shoondree Dasseea, Respondent, (Plaintiff.) 

Rupees 8, annas 15. Price of thread. 

The respondent sued the appellant for rupees 8, annas 15, 
balance due on accqpiit of thread supplied. Tlie appellant, in deny- 
ing the claim^ urged that the suit had beep maliciously brought in 
consequence of his having had a quarrel with the respondentia 
uncle. The case* having been satisfactorily proved, and the appel- 
lant not having conformed to the orders of the court, the moonsiff 
gave a decree for the amount sued for, and as I concur in the deci- 
sion of that officer I dismiss the appeal with costs. 

The 27th November 1846. 

Present: H. P. RUSSELL, Judge. 

. Case No. 174 of 1846. 

A Regular ^peal from the decision of Muddun Mohun Chowdry, 
late Moonsiff of Kandhee. 

Ramsoonder Pal, Appellant, (Defendant,) 
versm 

Ramgopaul Rai, Respondent, (Plaintiff.) 

Rupees 31-8. Agreement. 

The respondent sued the appellant for a balance due on a deed 
of agreement for 25 rupees, after deducting I rupee, 8 annas, paid. 
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The appellant, in denying the justness of the demand, pleaded that 
in consequence of a quarrel which existed between him and 
the respondent on account of mulberry plant, the respondent 
seized him and carried him to his house, where he forcibly made 
him attest the document by touching a pen, and that many people 
were present at the time who would confirm his statement. 

The moonsiff decreed the case in favor of the respondent, from 
which decision the appellant appeals to this court. 

On looking at the document I find that it is drawn out as being 
the document entered into by the appellant, son of Kasheenath 
Pal,^^ but it bears the contracting signatures of Kasheenath 
and Ramsoonder. I conclude this is a mistake of the person who 
wrote their names, the appellant being unable to write, more par- 
ticularly as the respondent in his plaint distinctly states that the 
appellant's father died three years before the date of the instrument. 
The deed has been attested by one witness who can read and 
write and the writer of it is said to have demised. Thus the only 
available evidence on the part of the respondent has been taken ; 
but as the appellant admits the execution of the deed, pleading 
that he executed it by a recourse to force, it was incumbent on the 
moonsiff to call upon him to offer proof to that effect, which he 
has omitted t(\ do. The moonsifPs decision therefore is incom- 
plete and the case returned to the new moonsiflF appointed in his 
stead for re-trial. 
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The 9th November 1846. 

Present: T. C. SCOTT, Judge. 

No. 77 of 1^45. 

Regular Appeal from a decision passed hy the Principal Sudder 
Ameen^ Mr. E. Dacosta^ dated 23r6^ September 1845. 

Moost. Hosseinee Begum, (Plaintiff,) Appellant, 
versus 

Rajih Torulneraycn Singh and Moost. Luckho Kooer, mother and 
guardian of Buhadoor Singh and Moorlee Dhur, (Defendants,) 
lleapoiidents. 

To obtain possession of mouza Shapore Raseesa, Goondurbeegah, 
and a bazar in pergunnah Tilhara, zillah Patna, the whole valued 
at rupees 1,888, together with mesne profits amounting to rupees 
3,087-5-8. 

The appellailt (plaintiff) sued the respondents (defendants) in 
the louder court, to reverse the decision of the deputy magistrate 
under Act IV. of 1 840, confirmed in appeal by the session judge, 
and to obtain possession- of mouza Shapore Raseesa from which she 
had been ousted by the respondents under the above decision. It 
would appear that the investigation in the foujdaree department 
had reference to some land called Goondur-beegah and bazar shops, 
and that the point turned on whether this disputed portion was in 
the limits of mouza Raseesa held by the appellant, or of mouza 
Raseesa jageer which the respondents had acquired by purchase 
at public auction for arrears of revenue, and which had originally 
been held by the appellant. The Ist principal sudder ameen dis- 
missed the claim of the appellant, considering it in no way proved 
that she had been ousted from the lands of Raseesa, and that it was 
evident from the settlement pjipers that the disputed portion of 
Goondur-beegah and the bazar, the real matter at issue, constituted 
a portion of Raseesa jageer, the property of the respondents, and 
not of Raseesa the village of the appellant. In appeal the chief 
plea was that the disputed portion aj)pertained to mouzah Raseesa^ 
but I concur with the lower court in disallowing it. There are no 
official papers to show that Goondur-beegah and the bazar formed 
any part of the lands for which appellant settled with the revenue 
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authorities for mouzah Raseesa in 1816, and this is again confirm- 
ed byGoondur-beegah and the bazar being entered in tf>e measure- 
ment papers of 1825 as appertaining to Raseesa jageer, for which 
the ancestor of the appellant settled in 1826. NoVit is against all 
probability that the ancestor of the appellant sliould, without 
making any demur, allow land to be measured, and settle for them 
as appertaining to one village, when he had antecedently entered 
into engagements for this very land under another name. It is 
tliercfore ordered that the appeal be dismissed with costs, and the 
decree of the lower court confirmed. 


The 11th November 1846. 

Present: T. C. SCOTT, Judge. 

No. 60 of 1845. 

Regular Appeal Jrotn a decision passed hj the Additional Principal 
Sudder Ameen, Mohumud Ibrahim Khan, dated Y2lh July 1845. 

Shetab Rae and ^hajeh Bundeh Ali, (Defendants,) Appellants, 

versus 

- « 

Sheikh Ahmudoollah, (Plaintiff,) Respondent. 

To recover Rupees 324-14-0, principal and interest, on account 
arrears of rent. 

The respondent sued the appellants for rents of land leased to 
them for the year 1251 F. S. The appellants plead that the rents 
have been paid, and produce receipts of the respondents for 1250 
and 1251, assuming which to be valid would leave a balance of 
219 rupees for the year 1251 against the appellants, while their 
statement and that of their witnesses is to the effect that all but 
17 rupees has been paid. The respondent proved his claim by 
filing the kooboolcut of the appellants, and the jumma wasil bakce 
of 1251, substantiated by witnesses. The lower court rejected 
some of the reclipts filed by the appellants for the years 1250 and 
1251, the seal and signature ol the respondent on them being dif- 
ferent from the others, the validity of which the respondent ad- 
niitted, and decreed the case in favor of the respondent. The pleas 
in appeal refer to the validity of the receipts and evidence rejected 
by the lower court. From a perusal of the papers, I entirely con- 
cur in the view taken by the principal sudder ameen, and confirm 
the decree, dismissing the appeal with costs. 
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The 19th November 1846. 

Present: T. C. SCOTT, Judge. 

No. 67 of 1846. 

Regular Appeal from a decision passed by the Additional Principal 
Sudder Arneen^ dated the 14/A August 1845. 

Bhoop Sing, Dhaun Singh, and Chutterpatee Sing, (Plaintiffs,) 

Appellants, 
versus * 

Shewshunker Singh, Meetun Singh, after his demise, his wife Moost. 

Chowraso Kooer, mother and guardian of Sajeewunlall and 
Munear Sing, (Defendants,) Respondents. 

To set aside the decision of the additional principal sudder 
ameen dated 14th August 1845, and to have their (appellants^) 
names entered in the collector's register for a portion of mouza 
Kocelawan, pergunnah Shajehanpore. 

The appellants sued to have their names entered in the collec- 
tor’s register for a portion of mouza Roeclawan purchased from 
the respondents under a deed dated 27th March 1838. The re- 
spondents admit the sale, but state the purchase money was never 
paid, and that pending this the deed after being registered was 
deposited with a third party Dhaka Lall, that this was entered in 
the deed at the fime, and that in conformity with this appellants 
executed an ikrarnameh dated 15th May 1838, stating they 
would pay the remaining balance before Jeith 1246 or June 1839, 
and ill default the transaction should be considered as determined 
and the former instalment forfeited. The appellants failed to pay 
the balance, and on the death of Dhaka Lall, which occurred about 
3 years ago as admitted by both parties, appellants got possession 
of the deed and now prefer this suit. The second principal sudder 
ameen considered the proofs of the appellants as to the payment 
of the purchase money insufficient; while the ikrarnameh had 
been verified by witnesses, and was borne out by the deed having 
a memo : on it written by the registry moonshee, that it had been 
made over to Dhaka Lall. The appellants do not allude to the 
deed having ever been wdth a third party. The case was dismissed 
by the lower court. The pleas in appeal are the truth of the evi- 
dence as to the payment of the purchase money under the terms 
of tlie deed and possession obtained in conformity with it. But, 
from a perusal of the papers, on neither of these points do I think 
the evidence satisfactory compared with that adduced by the res- 
pondents. It is also proved by the respondents that after the date of 
sale the land w^as in 1839 pledged as security by the respondents to 
the collector, their possession was established, and no claim pre- 
ferred by the appellants. It is therefore ordered that the appeal 
be dismissed, with costs, and the order of the lower court be con- 
firmed. 
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The 23d November 1846. 

Present: T. C. SCOTT, Judge. 

No, 73 of 1845. 

Regular Appeal from a decision passed by the Additional Principal 
Sadder Ameen^ Mahomed Ibrahim Khan^ dated 18/A Sep- 
tember 1845. 

Keher Singh, Appellant, (Defendant,) 
versus 

Thagoo Ilaoot, Respondent, (Plaintiff.) 

To recover rupees 1,544-6-4, amount of principal and interest 
of a bond. 

The respondent sued the appellant for the amount of principal 
and interest of a bond dated 25th Falgoon 1247- The deed was 
filed and proved by the writer and subscribing witnesses. The 
appellant denied all knowledge of the transaction, and stated that 
the suit was instituted at the instigation of two of his enemies, 
Shunker Dutt and Ujoodhea Pershad, zemindars, in whose village 
respondent lives. This was in no w’^ay however substantiated by 
his witnesses. The second principal sudder ameen decreed the 
case. The pleas in appeal are the same as those urged in the 
defence, and it is stated that the evidence of thfj two zemindars 
and their dewan, who had been named by the appellant, had not 
been taken. It does not however appear that the summons had ever 
been served^ on these parties, and that on the appearance of 
MohunLall,* another witness summoned by appellant and stated by 
him to be the mokhtear of these zemindars, appellant had declined 
to have his deposition taken. Seeing no reason to doubt the cor- 
rectness of the decision passed by the lower court, it is therefore 
ordered that the appeal be dismissed with costs, and the decree of 
the second principal sudder ameen, under date 18th September 
1845, be confirmed. 

The 26 th November 1846. 

Present : T. C. SCOTT, Judge. 

^ No. 78 of 1846. 

Regular Appeal from a decision passed by the Additional Principal 
Sudder Ameen^ Mahomed Ibrahim Khan^ under date bth Septem- 
ber 1845. 

Luchmenarain and others, (Defendants,) Appellants, 
versus 

Moost. Furmanec and Moost. Naseera, (Plaintiffs,) Respondents. 

To recover the sum of Company's rupees 2,986-10-8, amount 
advanced on an ijareh. 
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The respondents sued the appellants in the additional principal 
sudder amcen’s court, to recover the sum of Company's rupees 
2,986-10-8, principal and interest under a deed dated 22d July 
1832. The appellants admit the deed, but state the amount has 
been liquidated by the rents of the village Boeldehna vrhich were 
made over to the gomashtah of the respondents. The respondents 
file the deed and bring witnesses to prove the balance as sued for. 
The appellants put in the village accounts of twelve years from 
1240 to 1251 F. S., year by year, and their witnesses state that 
the amount sued for has been received by the gomashta (Dost 
Ally) of the respondents. The additional principal sudder ameen 
decreed the case, considering the proofs filed by the appellants 
([uite insufficient to substantiate their pleas, or to invalidate the evi- 
dence adduced by the respondents. He observed that the accounts 
filed by the appellants, which professed to be the annual ones for 
each successive year, appeared to be written on the same kind of 
paper and the ink of one colour, which led to the inference that 
they had been prepared all at once, and that Dost Ally the go- 
mashta of the respondents denied the genuineness of the accounts 
and his signature to them. The additional principal sudder ameen 
also stated his opinion of the improbability, that appellants should 
have paid year by year the several sums to the respondents with- 
out taking the usual acquittance from them. The chief pleas in 
appeal are the genuineness of the accounts filed by the appellants, 
and that the lower court in decreeing the case has not referred to 
the rents admitted by respondents to have been received by Dost 
Ally, their gomashta, from the years 1240 to 1245. After a care- 
ful perusal of the accounts, I concur in opinion with the lower 
court in rejecting them. With regard to the other plea the appel- 
lant is in error, the^respondents having sued for the amount re- 
maining after stating the receipts from 1240 to 1245. It is there- 
fore ordered that the appeal be dismissed with costs, and the de- 
cree of the lower court be confirmed. 
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The 9rH November 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 9 of 1846. 

Sudder Ameen, Izzut AH. 

Ranee Sidowtee, Appellant, (Defendant,) 
versus 

Sobnath Misr, Respondent, (Plsdntiff.) 

Seeiul Chund Roe and Muneeroodeen, Vakeels for Appt 
Feizooleh, Vakeel for Respondent. 

This is an action brought by the respondent against the appel- 
lant, his co-parcener, to recover rupees 829-8, paid by the former 
in excess of b^aiice due on his moiety of the joint estate, when 
advertised for sale by the collector. The appellant, in reply, 
impugning respondent’s title to the share so claimed, asserts that 
he is only a manager, who made such payment to cover his own mis- 
appropriation of the proceeds, and that if accounts were adjusted 
he would be found indebted to the estate. In disproof of which, 
the respondent appeals to a butwarrah in progress before the col- 
lector, for separation of his share. 

The sudder ameen, finding the respondent’s title to be thus recog- 
nized, as also under receipts produced for payments of revenue to 
that bxtent, while the appellant during four months had failed to 
bring any proof in support of her allegations, decrees the amount. 

In append the former argument is revived, and opportunity now 
sought to produce this. 

Judgment. 

The reply in this case, is not only unsupported, but in its most 
important features contradicted, by the fact of a butwarrah being 
in progress at the instance of the respondent; no doubt with a view 
to avert such consequence in future from the laches of the appel- 
lant ; whose appeal is now dismissed, the judgment of the sudder 
ameen being affirmed; and costs awarded the respondent. 
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The 10th November 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 10 of 1846. 

Sudder Ameetiy Izzut AIL 
Gopeenath, Appellant, (Plaintiff,) 
versus 

Shah Ullee Reza, Respondent, (Defendant.) 

Mirza Ahmud, Vakeel for Appellant. 

Tifts is an action for recovery of possession and mesne profits, 
brought by the appellant, heir of the late farmer, whose lease on 
his demise was cancelled by the respondent, notwithstanding the 
appellant’s readiness to make good the engagement, when it had 
yet six years to run ; laid at rupees 568-6. 

The respondent, in reply, asserting his right so to do, on the 
death of the original lessee. 

The sudder ameeir, on grounds that the title to such lease did 
not devolve by succession to the lessee’s representative, dismisses 
the suit. 

Judgment. 

Frequent as such case must be, I have not before met with it, 
nor do I find any such reported. I dissent from the lower court, 
being of opinibn, that such contract is not necessarily dissolved by 
the death of either party: for, had the landlord here died, the 
kobooleat, in the hands of his heirs, would have stood good against 
the tenant; as its- counterpart, the pottah, must therefore be held 
to do in the hands of the representative of the late farmer, against 
the landlord. In the present instance, there had been no secu- 
rity furnished by the tenant, whose successor might not be of the 
like character, to warrant the pottah^s unconditional transfer. In 
such case, it would have been open to the landlord to demand 
this; for, even if originally granted, its renewal was requisite, in 
behdf of the ^rty succeeding. But no such plea as this has been 
adduced by the respondent. I therefore remand the case, that it 
be decided on its merits; overruling the objection, thus raised, 
and admitted, in the lower court. The usual order for refund of 
stamp to issue. 
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The 10th November 1846, 

Present: D. PRINGLE, Judge. 

Appeal No. 11 of 1846. 

Sudder Ameeuy Izzut AIL 

Dhoorup Chowdree and others. Appellants, (Defendants,) 

versus 

Musst. Roopadai, Respondent, (Plaintiff.) 

Seetul Chund Rae and Barna Churuy vakeels for Appellants. 

Mirza Ahmudy vakeel for Respondent. 

This suit was brought by the respondent, in order to cancel a 
deed of sale, wdierein her late husband had transferred certain lands 
to the appellants, but possession of which deed, it is alleged, was 
surreptitiously obtained by them, before the price stipulated, rupees 
5(X), had been received. This, it is stated, was drawn out at the 
house of the appellants, where the vendor that night remained, 
retaining the deed, until the money was paid. That in the morn- 
ing, having occasion to go out, he found on his return that his 
bundle of papers had been opened, and the deed abstracted, on 
which he lodged a crimincd information against the appellants for 
theft, who were found guilty, by the moulvee, before whom the 
case first came, *but his judgment finally overruled, by the magis- 
trate, and the appellants discharged. That in consequence of not 
getting this money, he, the vendor, was tlirown into jail by his 
creditors, from which he only obtained release, by executing a 
kabaleh of the same property, in favor of Kashi Deen Dhobee : he 
now therefore sought to cancel the previous deed. 

To this the appellants bring an unqueilified denial: alleging that 
the money was duly paid before the deed^s surrender, as proved by 
the subscribing witnesses; that the deed, moreover, was ^terwards 
duly registered. 

The sudder ameen finds, that on the evidence adduced in the 
criminal court, there exists the strongest presumption, that the 
appellants did not come fairly by tlie deed, and therefore rejects 
the proof as to payment ; which is declared to be thereby vitiated, 
and annulled accordingly. 

In appeal, in addition to that previously stated it is urged, that 
the action should have been to recover payment, not to annul the 
deed; which was now only sought to be done in collusion with the 
above Kashi Deen Dhobee. 

Judgment. 

I concur with the sudder ameen, in considering, that the said 
deed was probably unfairly come by, though I cannot deem it 
established, with a fraudulent intent, on the part of the appellants ; 
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the evidence^ as adduced in the criminal court by the res^ndent^ 
directly going to refute this. The witnesses there examiimd^ men 
of great respectability, who reside in the neighbourhood of the 
appellant's house, stating, that on the morning spoken of, they saw 
the vendor coming out of the ho\ise of Kashi Deen Dhobee, also 
close by, who, on returning to that of the appellants^, immediately 
exclaimed, his deed had been taken in his absence. They go on 
to say, that the appellants had on several occasions expressed to 
them their desire to settle this claim, and in token thereof actually 
deposited the amount with one of the deponents, but that the re- 
spondent had refused to receive it, as the purchasers would not 
consent to his retaining 25 beegahs for his own cultivation. It is 
to be here noted, that among the witnesses named to prove the 
circumstances of the theft by the respondent, Kashi Deen Dhobee, 
the party to whom he would now transfer the property, was not 
included, during h’s brief absence in whose house, we thus find, he 
alleged, the theft was committed; giving colour to the supposition, 
that, even at this stage, he might be influenced by that individual, 
to evade, if possible, the fulfilment of his engagement. Under any 
circumstances, as the appellants were eventually discharged in the 
criminal court, there existed no ground on which the deed was 
thus to be declared vitiated, or on which to support an action 
having such object. - 1 therefore reverse the decree of the lower 
court, and admit a nonsuit in favor of the appellant. This order 
to be no bar to the respondent proceeding for the recovery of any 
sums due, on account of such transfer. The costs are to be borne 
by the parties respectively. 
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The 10th November 1846. 

Present; G. C. CHEAP, Judge. 

No. 4 of 1846. 

Appeal from the decision of the Sudder Ameen, 

(A) Ranee Bhoobun Moee Debbeah, and (B) Banee Kunt Ghuttuk, 
(Defendants,) Appellants, 

versus 

Ramdas Moitter, (Plaintiff,) Respondent, 

The respondent sued the appellants for possession of 450 beegahs of 
land belonging to a hereditary jofeinDellabaree, &c., from which he 
had been ejected in 1249 B. S. The sudder ameen, with reference to 
a former decree passed by the register of this court, gave the plaintiff 
a decree, agreeably to the pottahs filed by him; as no opposition had 
been made to the claim by the appellant 

The grounds of the appeal are — ^First, Tliat no notice or ishtehar 
was served on the appellants — Second, lliat to the pottah in the name 
of Kishen Inder Narayun, both his name and seal were affixed, but 
to that alleged to have been given by the husband of the appellant 
A., Juggut Narayun, no seal was affixed, and who would have put 
his seal had he granted the pottah —Third, That on the date of tlio 
pottah her husband was at Benares — Fourth, If a comparison was 
made with the signature to the pottah, and other documents sig^ied 
by him, it would be at once seen that the signature was not his — 
Fifth, No proof in support of the validity of the pottah had been 
given, nor had any local enquiry been made. That with reference to 
tlie suit before the register, and the decree given by him, she had 
never heard of that suit. That Dee Futtehpore was sold, after the 
date of the pottah, for arrears of revenue, and had been purchased by 
Brejo Kishore, who sold the same to appellant. That Gungaram 
Tullapattur was a one anna sharer in Dee Dellabaree, &c., but had 
not been sued by the plaintiff; and who ought therefore to have been 
nonsuited. Of the service of the notice and ishtehar, firom the 
returns made, there can be no doubt ; the latter was ffled on the 
12th November 1845, and on the 27th an order was passed for the 
trial oftlie exparte ; on tlie 23d of January 1846, a vakalutnamah 
was filed by the a^llants, and four days after, or on the 27th, the 
suit was decreed. vV^hy the vakalutnamah was admitted, without 
an answer to the plaint, is not stated, and, adverting to the disposal 
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of the case so immediately after, I think it not sufficiently tnvesti- 
jratcd. The }K)ttahs ha\dng been admitted as genuine by the register, 
their being so, or not, cannot now be questioned ; but the sudder 
ameeu can take the appellants’ answer, and any proof they have to 
offer that the resjKjndent was never in possession of what he sues to 
recover. Should they (appellants) fail to proceed within one month 
from this date, the sudder ameen can affirm his former decision. The 
value of the stamp on which the petition of appeal is written to be 
returned to the appellants, and the usual order passed as regards 
costs. 

The 10th November 1846. 

Present: G. C. CHEAP, Judge. 

No. 48 of 1846. 

Appeal from the decision of the Moonsiff of Dhoobulhuttee. 
Kishen Nath Shall, and Ramsoonder Shall, (Defendants,) Appellants, 

versus 

Neemye Chynder Surkar, (Plaintiff,) Respondent. 

This suit was instituted by the respondent to recover from the 
appellants, and a third person named Kashee Nath Dass, 100 rupees, 
lent on bond, less 10 rupees paid, and the interest duefon the balance. 
The bond, given it is alleged on the 5th Aughun 1247 B. S., the 
moonsiff hd^d to be proved, and gave tlie plaintiff’ a decree. 

The grounds of ap^l are, that they (appellants) knew notliing of 
the plaintiff, nor had they any money dealings with him. Inat 
between appellants and Kashee Nath Dass, the other defendant, there 
was an old dispute, and several cases arising out of it had been decid- 
ed in the foujdarry court at Bograh. That in the month of Aughun 
1247 B. S., Kishen Nath Shah was the gomashtah of Ramsoonder 
Shah, both appellants in this suit The case not being sufficiently 
investigated m my opinion, it is sent back to the moonsiff of Bograli, 
before whom the appellants will appear personally ^ and the moonsiff 
will again sumi|^on and examine the witnesses to the bond, calling 
on them to |pint out the appellants as the parties that borrowed the 
money. The value of the stamp on which the petition of appeal is 
written to be returned to the appellants, and the usual order passed 
as to co^s. 
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The 12th November 1846. 
Present: G. C. CHEAP, Judge. 

No. 63 of 1846. 

Appeal from the decision of the Moonsiff of Bauleah 
Asmutoollah Jemadar, (Plaintiff,) Appellant, 

versus 

Koodrutoollah, (Defendant,) Respondent 


No. 64 of 1846. 

Koodrutoollali aforesaid, (Defendant,) Appellant, 
versus 

Asmutoollah aforesaid, (Plaintiff,) Respondent 

The plaintiff and defendant in the original suit, being both dissatis- 
fied with the decision of the moonsiflf in the original suit, have insti- 
tuted these api}eals. The suit was for arrears of rent alleged to be 
due by tlie defendant to the plaintiff, whose father, Pana Oollah, 
obtained certain lands and a garden from Shah Sujat Ali Meah, the 
mutwallee of a durgali, for wliich he was to pay at the rate of 5 
Sicca rupees per amium, and which he allowed the defendant to occu- 
py and erect a dwelling house thereon. The special deputy collector 
resumed these lands on the part of Government^ and an uncovenanted 
deputy collector assessed tliem when in the possession of the defendant^ 
but which assessment, on his appeal and that of other ryots, was 
reduced by the collector, Mr. Dirom. In the interval the special 
conunissioner reversed the si)ecial deputy collector’s orders, directing 
the restoration of the wukf or endowed lands to the mutwdlee. Ad- 
verting to this, and the assessment made by the deputy collector, 
which the moonsiff considered to be agreeable to tlie purgunnaii 
rates, he decreed the arrears, at these rates, in fa^^or of the pTaintifti 
less 14 rupees proved to have been paid by the defendant to the 
plaintiff, and his father, Pana Oollah, deceased. 

The plaintiff appeals against this decision as he had served a notice 
on the defendant, his under tenant, for an increment of rent, and 
claimed the arrears at this rate. He also protested against the admissi- 
bility of the set off for 9 rupees, as per receipt of ms father, as it had 
not been mentioned in the defendant’s answer, but was allowed by 
the moonsiff*. 

The defendant, in his grounds of appeal, repeats his former plea of 
the purgunnah rates according to which he was liable, or rather that 
he was liable to the reduced assessment of the land made by the 
collector. He also claimed as a set off the payment of rupees 20-8, 
viz. 
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5 0 0 
9 0 0 
1 0 0 
5 0 0 

0 8 0 


Total, 20 8 0 

These three last payments cannot be allowed under any circum- 
stances, as the defendant was the plaintiff’s under tenant, and there- 
fore could not pay the rent direct to the mutwallee, or if he did, was 
not exempted from tlie demands of the plaintiff! What the pur- 
gunnah rates have to do with tliis case I camiot see. The rent is 
claimed for lakheraj, or rent free land, situated in the middle 
of the town of Bauleah, and therefore of course more valuable and 
liable to an enhanced rent The defendant obtained no pottah, and 
gave no kubooleut, nor does he hold any regular dakhillahs or 
acknowledgments of rent paid — ^nothing but the receipt of Pana 
OoUali for 9 rupees, and 5 rupees he advanced for his fatea^ or 
wake, to be credited on account of rent. It is absurd to suppose 
that the plaintiff either could, or would, let him remain in possession 
of the land paying a less rent than what he (plaintiff*) paid the 
mutwallee, who bad sued him and got a decree for arrears of rent on 
the 29th July 1844. In this decree the rent the plaintiff was made 
liable for, was as follows : 

From 1245 B. S., to 16th Assin 1249, at 5 Sicca rupees, 

Sicca rupees 22-8, or Company’s rupees 24 0 0 

From 17th Assin 1249 B. S,, to Cheyt 1250 B, S., at 
Company’s rupees 5-12, or according to a new pottah, 8 10 0 

Total, 32 10 0 


Now these rates must, I consider, rule the plaintiff’s claim on the 
defendant, till the 1st Jeyt of 1250 B. S., when he served a notice 
on the defendant that he was to pay at the rate of 6 rupees and 16 


gundasy Siccuy or Company’s rupees 6-7-3. 

The defen^imt is therefore liable as follows : 





From 124Ji^B. S., to 16th Assin 1249 B. S., at 5 

rupees 




Sicca, or Company’s rupees 5-5, 

.... 

24 

0 

0 

From 17th Assin 1249 B. S., to the end of Bysack 1250, 




at Company’s rupees 5-12, 

• •••» 

3 

5 

8 

From Ist Jeyt 1250 B. S., to Phagoon 1251 B. 

S., at 




Company’s rupees 6-7-3, 


12 

6 

0 


Total, 

39 

11 

8 

^^educt paid, •••• 


14 

0 

0 

Balance Company’s 

rupees 

25 

11 

8 


To the plaintiff, •••« •••# •••• •##» 

To the plaintiffs father as per receipt, 

To Sujat Ali (the mutwallee) at the poonea. 

To ditto on account of rent, 

To plaintiff* on account of a jote called Jhameer 
Sheik s j(}t€y .... .... ...» .... 
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Tlie above sum or balance I decree in favor of the appellant in 
case No. 63, in amendment of the moonsifTs decision, with interest 
from the date of the institution of the suit and all costs of both courts. 

The appeal of the defendant in case No. 64, with reference to the 
above, is dismissed with costs. 

The 18th November 1846. 

Present: G. C, CHEAP, Judge. 

No. 62 of 1846. 

Appeal from tlie decision of the Moonsiff of Bauleah, 

AsmutooUah Jemadar, (Plaintiff,) Appellant, 
versus 

Moonshey Koodrutoolah and Shah Soojat Ali, (Defendants,) 
Respondents. 

The parties in this suit are the same as in the other two cases 
decided on the 12th instant. 

In this suit the appellant sues to recover- possession of a hollow or 
tank, situate, he alleges, witliin the boundaries of a pottah he holds 
from the mutwallee (Soojat Ali) of the durgah. The moonsiff dis- 
missed the suit, holding the plaintiff had never been in possession of 
the hollow or tank. The grounds of appeal are that the moonsiff gave 
the mutwallee a decree for rent for this very land and hollow, ^e 
mohafez dufter was directed to produce the former nuthee, and this 
day it has been examined, and it would appear a decree was given, 
exparte, in favor of the mutwallee for rupees 10-9-2, on a kubooleut 
filed by the plaintiff in which the bounaaries of the laihd were set 
forth. Under these circumstances the case is sent back to the moon- 
siffi who will proceed to the spot (which is close by) and ascertain if 
the hollow or tank now claimed by the appellant is situate and with- 
in the boundaries set forth in the kubooleut: should it be so, the ap- 
pellant, as being liable for the rent, is entitled to possession. The 
value of the stamp on which the petition of appeal was written to be 
returned to the appellant, and the usual order passed as regards costs. 

The 20th November 1846. 

Present: G. C. CHEAP, Judge. 

No. 4 of 1846. 

Appeal from the decision of the Principal Sudder Ameen, 

Mr. J. C. Abbott, (Plaintifti) Appellant, 
versus 

Kallypershad Muzzoomdar, Bhowanny Debea and her son Bho- 
wannypershad Muzzoomdar, (Defendants,) Respondents. 

This suit was instituted by the appellant to have cancelled, 
or set aside by a decree of court, a deed of gift from the 
respondent Kallypershad to his wife Bhowanny Debea and her 
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son, on the m'onnd tliat such transaction was fraudulent, and 
tlierefore null and void. The aj^llant took in farm certain lands 
from the Court of Wards and underlet a part, or farmed them 
to other parties, the respondent Kall 3 rpershad becoming security 
for the under farmers or dur-ijardars and pledging his property, 
stated to be Massendia degur, or Massendia et cetera^ or so forth,” 
to the appellant Tlie dur-ijardars having fallen into arrears, the 
appellant sued tliem and the security, and got a decree for the 
balance due — he then sued out execution and got attached and ad- 
vertized for sale the property which Kallypershaa by deed of gift had 
assigned to Bhowanny Debea and her son. Bhowanny Debea put 
in her claim to tlie property, but the principal sudder ameen, holding 
the assignment to be fraudulent, ordered the sale of tlie property, 
his order being affirmed in appeal by the judge. On a further 
appeal to the Sudder Dewanny Adawlut, tlieCourt(Mr. J. F. M. Reid, 
Judge) reversed the orders of the lower couits, and directed that if 
die sale had taken place it was to be cancelled. The present suit 
was then instituted by the appellant, on the 13th May 1844, before 
the principal sudder ameen, who decided that the assignment imder 
the deed of gift was not fraudulent, and therefore dismissed the suit. 
Against this decision the appellant appeals setting forth in his grounds 
of appeal, among other reasons for so doing, that both the late judge, ^ 
and the principm sudder ameen, had before decided that the deed of 

f ’ft was a fraudident assignment of property pledged before by 
allypershad as surety for the under farmers. That such an assign- 
ment by a Hindoo to his wife was not legal or valid. Tliat a Hindoo’s 
wife was only entitled to Imr streedhun. That Construction No. 588, 
cited by the ])rincipal sudder ameen as one of the grounds for dis- 
missing tlie suit, and admitting the claim of Bhowanny Debea, was 
irrelevant. The appellant also adverted to 
♦Bamruttun Roy and others, the casc noted ill tlie margin* as one in 
point, and under which tlie deed of gift 
Sumboo ChunderRoy and should have been declared null and void. 
Others, Respondent^. Tlie apiieal was admitted on the 17 th July 
^ ^ last to examine the orimnal security bond 

Fo/. viLp. 32. filed in another suit. The nuthee having 
1 ^ been produced, a copy of the bond and of an 

ikrar or agreement given by tlie under farmers to the appellant, to 
wliich Kallvpershad was also a subscribing party and covenanted that 
he would be answerable for all balances, have been read and 
examined. On this ikrar the vakeel for the appellant, in his verbal 
pleatUngs before tlie court, lays great stress. Of the liability of 
Kallypershad there can be no doubt whatever, but the point for the 
decision of the court is whether the deed of gift, dated the 29th 
Assin 1240 B. S., and which Kallypershad attended in person to 
have registered, and which was rostered on the lOih Assin 1241 
B. S., corresiiondiiig with the 25th ^ptember 1834, was a fraudulent 
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transaction, and also if the property set forth in detail in that deed, 
consisting of certain portions of" monzahs Duneabaree, Shabardee, 
Sharora, another called Sharora, and chuck Gunay Gatcha, in 
purgunnah Sonabazoo, was definitely pledged as security for the 
fanners by the respondent Kallypershad t%uie apj)ellant. 

The deed of gift bears a prior date to the security bond : the 
registry of the former was however subsequent to the date of the 
security bond. The principal sudder amcen in rJiis decision records 
that after mature consideration he does not think the assignment 
fraudulent The Sudder Court in their order seem to lay great 
stress on the fact of its having been registered before the appellant 
instituted any suit in the court, and to the further fact of the muta- 
tion of Bhowanny Debea’s name in the collector’s office before a 
decree was passed in favor of the appellant None of the villages, or 
mouzahs, set forth in the deed of gift are mentioned in the security 
bond given to the appellant: as before stated, in the recital of the property 
pledged, there is merely Massendhia degur. To adopt the words of 
the Sudder Court in a judgment recorded at page 428 of the printed 
Decisions for 1845, the simple question is whether such general in- 
determinate, and vague expressions, as Massendhia degur^ or Massen- 
dhea and so forth,” are to prevail over what is ’clear, definite, and 
indubitable, L e,^ the assimment of property under a deed of gift by 
a Hindoo to his wife, and who having demised makes it a reversi- 
onary interest the court have to deal with. Of the legality of such 
an assignment by a Hindoo to his wife there can be no doubt, more 
particularly when in the deed the interests of a son, born to the 
donor, by the wife, are distinctly mentioned, and since there was no 
definite assignment or pignoration of the property now claimed, as 
assets liable to sale in the secimity bond, taken by the appellant from 
the respondent, Kallypershad, the decision of the principal sudder 
ameen cannot, I think, be disturbed. The appeal is therefore dis- 
missed, and as no notice has been served on tlie respondent, it is not 
necessary to pass any order as regards costs, but the appellant will 
have authenticated copies on stampt paper made of the security bond 
and ikrar^ and which will be filed with the record iff this case. 

The 27th Noyemuer 1846. 

Present: G. C. CHEAP, Judge. 

No. 8 of 1846. 

Appeal from the decision of the Principal Sudder Ameen. 

'** Messrs. John and Robert Watson, (Plaintiffs,) A])pellants, 

versus 

(A) Personnonath Roy and (B) Sunkuree Dassea, (Defendants,) • 

Respondents, 

The appellants sued the respondents to recover 1,500 rupees, with 
interest equal to the amount of the principal, lent on bond by the 
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late Mr. Alfred Betts of Shikarpore factory to the respondent B on 
the 9th July 1828 A. D., corresponding with the 27th Assar 1235 
B. S., to enable her to perform the funeral obsequies or shraud of 
her deceased husband Prannath Roy, and who, when called upon by 
the collector, admitted, i§ a representation made to that officer, on 
the 26th Kartick 1242 B. S., that she had borrowed the money of 
the aforesaid Alfred Betts for the purpose stated above, which repre- 
sentation was recorded and filed by the then collector on the 15th 
September 1835. 

The principal sudder apieenj witli reference to Construction 813, 
and the rule of limitation, held the claim to be barred, and dismissed 
the suit with costs on the 27th, February 1846, 

The appellants bein^ dissatisfied witli this decision have brought 
the present appeal, again claiming the sum, with interest, advanced to 
the respondent B., and urging in their grounds of appeal that the 
delay was occasioned by the other respondent A. being before a 
minor under the Coui’t of Wards, and B, promising to pay when he 
came of age, and therefore they did not sue before, and further, that 
the collector had, on,, the admission made by A.’s mother of the debt, 
recommended to the commissioner of revenue that it should be paid 
out of the assets of4he minor’s, or respondent A.’s, estate in the hands 
of the Court of Wards. 

The appeal w^ admitted on the 18th July last, to examine the 
answer made by the commissioner to tlie collectof, not filed on the 
record. The present collector has, on a requisition of this court, 
sent up the original nuthee ; and from a perusal of the proc^ecdiiigs 
therein, dated 19th November 1835, of 'the commissioner, of the 
deputy collector’s (Mr. Dirom) of the 11th December 1835,^ and 
the commissioner’s final roobekaree of the 18th idem, it would 
appear that the claim of the appellants was rejected, as there was 
no document'to shew the sum borrowed had been expended on the 
shraud of the deceased, and for which purpose it was alleged it had 
been lent The suit was filed on the 2d January 1845, more than 
twelve years after the date of the bond, corresponding with the 9th 
July 1828, and which became due in the month of Poos 1235 B. S,, 
or in January 1829. There can be no doubt the bond w^as given 
by the r^pondent, Sunkuree Dassea, to Mr. Alfred Betts, and the 
endorsement ov^er, or assignment of the same to Messrs, Watson and 
Co., the purchasers of the Shikarpore factory, or concern, appears 
all to have been regular, and therefore fully entitling them to sue, 
but they have themselves alone to .blame mr the delay in suing — 
lach£s which bar their claim under the bond. The admission of B,, 
who gave the bond, before the collector, cannot, and does not 
alter the case, for if a summary application to a court of jus- 
tice cannot be considered as a preferring of the claim,” {vide 
Construction 813,| how can an application to the collector be 
80 held? And after referring to all tne precedents declaring lapse of 
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time not to bar the suit, for special reasons, at pages 32 and 93 of the 
Sudder Court’s Decisions for 1845, and at pages 105 and 107 for 
1846, I cannot find one that will meet the appellant’s case. Seeing 
therefore no reason for disturbing the principal sudder ameen’s deci- 
sion, the appeal is dismissed wiui costs, biit the respondents will file 
cojjies of the proceedings of the revenue commissioner and deputy 
collector of Rajshahye to file with tlie record in tliis case. 

The 28Tn November 1846. 

Present: G. C. CHEAP, Judge. 

No. 3 of 1846. 

Appeal from the decision of tKe Principal Sudder Ameeh. 

Joysunker Sandial, (Defendant,) Appellant, 
versus 

Haroo Roy and five others, (Plaintiffs,) Respondents. 

The respondents sued the appellant for possession of 257 beegahsy 
2 cottahs and 10 dooh of lan(^ being part of 3§0 beegahs granted, it 
is alleged, to them and a person by name Ishur Dyal Chobey by 
Koor Ram Chunder, situated and lying within certain specified 
boundaries in mouzah Kidderpore at a jumma of 51 rupees, under a 
pottah dated the;, 2d Maug 1246 B. S. The principal sudder ameen 
gave the plaintiff*s a decree for possession of the land less the share 
of the aforesaid Chobey, together with mesne profits for the period 
of dispossession, but from what date is not specified. 

Against this decision the appellant, who holds a durputnee under 
the iKoor, a})peals, setting forth in his grounds of appeal that there is 
no proof of tlie respondents having been in possession of the land 
they now sue for. That they could not sue deducting the share of 
Ishur Dyal Chobey. That within the boundaries stated in the 
pottah there were from 800 to 900 beegahs of land occupied by Iiis 
ryots, against whom he had obtained decrees for rent, — and not- 
withstanding, the principal sudder ameen had giyen respondents a 
decree, without ordering any local investigation to bo made. That 
when the case was pending in the foujdarry no mention had been 
made of the pottah dated in 1246 B. S. That respondents not being 
parties to the summary suit (decided under Act IV. of 1840) could 
not sue for its reversal. That it was a suit for disputed possession 
between him and Messrs. Watson and* Co., and tlie magistrate had 
decided that he (appellant) w^ in possession, and tbs had been 
affirmed in appeal by the session judge. That Messrs, Watson and 
Co. held a mortgage of the whole of the zemmdarees of Koor Ram 
Chunder, and had, m collusion with the respondents, brought this 
suit, producmg a pottah ’which was antedated m support of tlieir 
claim. The appeal was admitted on the 17 th July last with refer- 
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ence to the Act IV. decision, which was called for and examined, 
together with other decisions relating to rent, on the 18th of Novem- 
ber, and on this date. It would appear from the admissions of the 
vakeels of both parties tJiat the putnee held by Koor Ram Clmndcr, 
had been declar^ by the* Sudder Court null and void. Under such 
circumstances the claim of the respondents cannot be sustained. 
Independent of this, I am not satisfied that the resj)ondents were 
ever in possession, and there is no proof whatever that tliey were 
dis{x)ssessed by the ap])ellant, erffo no suit could lay against him 
alone. The principal sudder ameen’s decision therefore must l>e 
reversed ; and the apjHjal decreed with all costs payable by the re- 
si)ondents in both courts. 

The 28th November 1846. 

Present: G. C. CHEAP, Judge. 

No. 10 of 1846. 

Appeals from the decision of the Principal Sudder Ameen, 

(A) Jungoo Surkar (B) Omed Surkar, (Defendants,) A])pellaiits, 
• versus 

(C) Kallykant Lahooree, (Plaintiff’,) Respondent 
No. 11 of 1846. 

(C) Kallykant Lahooree, aforesaid, (Plaintiffj) Appellant, 

• • 

versus 

(D) Fukeer Uddeen Chowdhree, (Defendant,) Respondent^ 

For a proper understanding of the subject of tlie suit out of which 
these appeals arose, it will be necessary to refer to a former suit 
decideef also in appeal in this court Kumlakant Cliowdhree and 
others, former proprietors of 13 annas 14 gundahs’ share of mouzah 
Dhoorul Mullick-pat, pergunnah Sonabazoo, sued Saraj-el-nessa for 
possession of certain lands situated in the same mouzah, and which 
she claimed as her putnee. The husband of Saraj-el-nessa, Itoheeiur 
uddeen ^owohree, who again was the father of Fukeer Uddeen, D., 
held an ijarah from the ancestors of the plaintiffs in that suit, and 
which ijarah or lease extended to 1230 B. S. Pendente lite^ the pro- 
prietors failing to pay tlie Government revenue, the estate 
was sold for tlie recovery of the arrears, and was purchased at auc- 
tion by Kallykant Lahooree, C., who applied and was allowed to 
carry on the suit, and wliich was eventually decided in his favor by 
the principal sudder ameen, i. e. the claim to hold the land as putnee 
rejected. From this decision passed on the 14th April 1836 an 
appeal was preferred, and the fonner jud^e (Mr Barlow) in appeal 
amended die principm sudder ameen’s decision as regarded the order 
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for mesne profits, directing that Ishurchunder and others of the pro- 
prietors who had admitted Saraj-el-nessa’s putnee were to pajr the 
mesne profits for their share, and the remainder was to be paid by 
Fukeer Uddeen, D., who was in possession: what was due to the for- 
mer proprietors on this account (or forwassilat) to be paid to them to 
the day of the sale, and subsequent to that date to the auction pur- 
chaser or Kallykant Lahooree, C. 

After this the auction purchaser applied through the collector to 
be put in possession of his auction purchase by the civil court, when 

A. and B. set up a claim to the land as their hereditary or moorussee 
jote ; this cltiim however the judge rejected, and directed possession 
to be given to C, An appeal was preferred to the Sudder Court, who 
(Mr. J. F. M. Reid, Judge) reversed the judge’s order on the 8th 
April 1840, declaring the right of A. and B. to occuppy the land 
claimed by them as a moorussee jote, could only be contested in a 
regular suit In the interval, or subsequent to the above order, 
disputes had arisen in the mofussil, and the case was brought under 
Act IV. of 1840, and the joint magistrate of Pubnah, wi& adver- 
tence to the Sudder Court’s order, alluded to above, decreed posses- 
sion to A. and B. on the 11th April 1843, To reverse tliis summary 
order and to have the moorussee pottak under "which A, and B* 
claimed possession, cancelled, the present suit was instituted by C. 
against them and P. ; and the principal sudder ameen, adverting 
to the fact of Rajah Ramkishen having assigned all his property 
before the date of the pottah to ^ his son Rajah Bishonath, held 
that he had no authority to grant the pottah, that the pottah 
itself he suspected was fkbricatm, and that being dafed in 1201 

B. it was subsequent to the decennial settlement, and therefore, 
in consequence of the sale for arrears, could not be upheld : he 
also recorded it was not proved that tlie defendants A. and B. 
had been in possession ; he therefore gave C. a decree for pos- 
session as auction purchaser, and awarded mesne profits to be paid 
by A. and B., exempting D. in iota. Against this decision both par- 
ties have appealed, and, after a perusal of the Act IV, decision, the 
appeal was admitted on the ISth July last, the orignal proceedings 
in the Act IV. case sent for and the principal sudder ameen called 
upon to explain why Fukeer Uddeen Chowdhree had been exempted 
from all liability on account of mesne profits, and on whom a notice 
was ordered to be issued. The principal sudder ameen’s reply to the 
call made to him amounts to this : that he only thouglit, or inferred, 
that A. and B. had been instigated by Fukeer Uddeen Chowdhree 
to set up the claim they did, and that there was no proof of the latter 
being in possession of the land in dispute. For the reasons given 
by the principal sudder ameen, for rejectmg the moorussee pottah of 
A. and B., I concur with liim entirely ; but, adverting to the original 
complaint in the Act IV. case, in which D. was accused of unlaw- 
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fully assembling persons to retain possession of the land, setting up 
A. and B. to claim the same ; to the fact of a notice haviifg been 
served upon him in that case, through his agent, of which he took 
no notice whatever, and filed no answer ; to 3ie further fact of his 
not appearing to defend the suit in the principal sudder ameen’s 
court, when made a party; to his having before, on the putnee 
alleged to have been given to his mother, Saraj-el-nessa, kept C. out 
of possession ; to his naving been in that case, as being in possesdony 
made liable to the payment of mesne profits by the late judge of this 
court; and to the opinion gven by the principal sudder ameen that 
A. and B. were not prov^ to have been in possession, it is a fain 
assumption that D. was all along in possession, and unwarrantably 
withheld possession from C., the purchaser of the estate at a revenue 
sale, and though A. and B. were maintained in possession by the 
joint magistrate, they Were merely D’s Creatures, or inen of straw, 
urged on by him to contest the possession of C., and left to stand 
the chance or risk of being prosecuted for forgery, or filing a forged 
document Under all tliese circumstapces, 1 see no reason for ex- 
empting D. from the payment of mesue profits for wrongful pos- 
session, and therefore, in amendment of the principal sudder amecn’s 
decision, decree thdt all the three defeidants pay the mesne profits 
at the rate claimed, vi^. rupees 375 perunUum, less 10 per cent on 
account of costs of -collection, and which I, do ncKt consider excessive 
with reference to the qi^tity of land, stated to be 230 be^hs in 
the pottah, and which A. and B^s. vak6el admits not to have been > 
less. A. andB*»topay all the costs of their appeal (No. 10)andD.the. 
costs of C., Appellant in case No. 11 . C., ’however, to file a copy of 
the plaint in the Act IV. case, aUd of the service of the notiee in that 
case with the record of 1^ appeal. . 



ZILLAH RUNGPORE. 


The 25x11 November 1846. 

Present: T. WYATT^ Judge. 

Case No. 161 of 1845. 

Appeal from the decision of Khoda Buxy Moonsiff of BhotmareCy 
dated 22nd August 1845. 

Ruttunnesser Surma, (Plaintiff,) Appellant, 
versus 

Buddun Chunder Doss, (Defendant,) Respondent 

This suit is instituted by the plaintiff, a lakherajdar, for tlic recovery 
from the defendant, a tenant, an enhanced rent for the year 1252 
B. S., on a jote held by him to the extent of eight bissees of land, 
under the provisions of Regulation V. of 1812, to establish his right 
to which he has no documentary evidence, only oral testimony. 

The defendant denies the plaintifi?^ claim, asserting the jote in his 
possession not to be subject to enhanced rent, but to be held under a 
mokurrery pottah, dated the 13th Jeyt 1174 B. S., with an annual 
fixed rent of Sicca rupees thirty^^five, granted by Romanath 
Surma and Kistomimgul Surma, l^herajdars, the former of whom 
;^tained a rent-free sunnud in 1161 B. S., from Ramrooder Chow- 
cfry, zumindar, wliich was registered in tiie collectorate agreeably 
to Regulation XIX. of 1793^ and the validity of which was upheld 
Iw tile special deputy collector of Rungrore in his roobukaree, dated 
the 21st July 1843. The defendant, also, with a view of establish- 
ing his uniform possession of the tenure since he obtained it, pro- 
duces a large number of receipts for rent paid to flie successive 
lakherajdars from the year 1175 to 1251 B. S. 

The moonsiff dismisses the suit, the oral testimony adduced on the 
part of the plamtitf not proving the defendant’s tenure to be liable to 
an increased assessment 

From this decision the present appeal is preferred, on the ground 
that the ap^llant being only a purchaser of the rent-free estate in 
which the disputed jote is situated, without holding any papers to 
show the liability of tlie jote to temporary settlement, it was the duty 
of the moonsift’to have required from the late rent-free proprietor 
the production of the jumma wasil baukee and any other accounts 
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relative to the jote, or to have required him, appellant, to have pro- 
cured and filed them, with other unimportant objections. 

On an examination of the proceedings, seeing no reason for 
impugning the correctness of the moonsift'^s decision, it is ordered 
that the appeal be rejected, and the judgment of the lower court be 
confirmed. 


The 26th November 1846. 

Present : T. WYATT, Judge. 

Case No. 3 of 1845. 

Appeal from the decision of Mr. Thomas^ Acting Sudder Ameen 
ofRungporCy dated 9/A January 1^5. 

Hurlochim Ohukorbutty and others, (Defendants,) Appellants, 

versus 

Mr, Charles Bishop, (Plaintiff,) Respondent 

The plaintiff, as an under-farmer, in virtue of a pottah obtained in 
the fictitious name of a servant, from two joint farmers dated the 8th 
Falgoon 1246 B. S., for a period of six years, sues the defendants as 
ryotts jointly possessing two jotes, situated in the village of Nataram, 
pergunnah featasun, for an increased rent from rupees 157 to rupees 
631-14-12,^foundod on measurement and revision of assessment, 
from the year 1250 B. S., under the provisions of Regulation V. of 
1812, having served them with the prescribed notice and required 
them to attend his cutcheny and enter into a settlement with him 
by the interchange of pottah and cubooleut, to which having paid no 
attention the present action is instituted. 

The defendants, in their answer, allege that having, already, that 
is, since 1244 B. S», (two ^ears before the plaintiff’s lease,) been 
admitted to a ggttlement with the proprietor of the estate, for the 
lands in question, for a period of nine (9) years, or, until the end of 
1252 B. 1^, on^the total yearly jumma of the two jotes of 157 rupees, 
in proof ot which they hold two umulnamas, one for each jote, both 
dated the 25th Bysakh 1244 B. S., and signed by Shamgobind 
Bose, naib peshkar of the zumeendar, neither the farmer nor under 
farmer can interfere with them during the period of tlieir lease, and 
thus refute the plaintiff’s claim. 

Tlie sudder ameen decr^s the suit for rupees 614-4-12, because 
the defendants had failed to produce the farmer’s pottah as granted 
by the zumeendar which had been called for, and because he dis- 
credits die gennineness of the umulnamas of the defendants owing 
to their not having made mention of them in their first answer. 
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Tlie defendants appeal from this decision on the grounds tliat the 
sudder ameen has erred in his reason for the rejection of their 
umulnamas, in as much that they did make mention of them in their 
answer and reply to the suit, and that they as ryotts were unable to 
produce tlie farmer’s pottah. 

It appears to me that the enquiry of the sudder ameen has been 
imperfect. The reason alleged for discrediting the umulnamas, 
besides not being entirely correct, one of the defendants having 
referred to them in liis answer, was not sufficient for their rejection. 
As these documents had been produced in court, proof should have 
been re(iuircd as to their validity, whence the appeal is decreed, and 
the order of the sudder ameen reversed, to whom the case will be 
returned for re-trial with reference to the above observation, after 
which he will decide the case as he may judge proper. 
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The l/TH November 1846, 

Present: H. V. HATHORN, Judge. 

No. 36 of 1846. 

An Appeal from a decision parsed by Mr* C. McDonald^ Moonsiff 
of Pursah^ dated lO^A February 1846. 

Anundee Rai, (Plahitift*,) Appellant, 
versus 

Goodree Sing and Hurnath Sing, (Defendants,) Respondents. 

Claim, for replevin of distress for rent 

The plaintiff set forth that he, and Purshon Rai, and others, were 
the “mokurraridars” of the village Dulloopoor Doodia, in pergunnah 
Kusiner. That notwithstendiiig defendants had attached certain 
crops for the liquidation of 22 rupees, 1 anna, on account of rent of five 
beegahs of land situated near his homestead as being due from Asar 
1251 to Jeyt 1252; that he himself was the proprietor holding under 
a mokurraree tenure, and accordingly sues for replevin of distress. 

Defendants stated that they were in possession of the village as 
*^peshgidars; ” that Ramzan Ali, and others from whom they hold a 
lease, were the proprietors under a decree of court ; and* that plaintiff* 
had paid rent for the land in question up to the period claimed. 

The moonsiff* of Pursah dismissed the plaintiff'^s claim on the ground 
that in a fonner suit brought by the plaintiff* against Ramzan Ali, 
and others, (the mjiliks,) to establish his mokurraree tenure, t\ie 
court of appeal, by a decree dated ^8th June 1833, decided that no 
such tenure existed ; and from local enquiry made it was further 
proved, that plaintiff was in possession of more land than for which 
rent was claimed. The moonsiff of Pursah accordingly upheld the 
attachment, and dismissed the suit with costs. 

It was held in appeal that the groimd urged by plaintiff on this 
suit as a plea for refusing to pay rent for the land connected with his 
dwelling house, has been already rejected by a decree of court This 
suit therefore, involving the same cause of action, was properly dis- 
missed by the lower court 

Ordered, 

That the appeal of appellant be dismissed with costs, and the decision 
of the moonsiff* of Pursali be affirmed. 
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The 17th November 1846. 

Present: H. V. HATHORN, Judge. 

No. 37 of 1846. 

A?i Appeal from a decision jtassed by Syvd Asud Aliy the Moonsiff of 
Chuprahy dated 6th February 1846. 

Dhujjoo Pandey, Adnath Pandey, and Soorut Pandey, (Plaintiffs,) 

Appellants, * 

versus , 

Munsha Pandey, Ajaijeet Pandey, Barosa Pandey, and otliers, 
(Defendants,) Respondents. 

Claim, to recover priest’s fees amounting to ruj)ees 12-10. 

Plaintiff represented that they were the appointed prohits” of 
Peeinberpoor, pergunnah Baal, and a§ such were entitled to the per- 
([uisites offered to the priest, amounting to the above sum which 
defendants oh the death of Goorchmid Sahoo’s mother had forcibly 
carried off'. 

The defendants urged that the house of the deceased was situated 
in the 14 annas share of the village of which they were the prohits,” 
and that the remaining 2 annas belonged to Munsha and Ajaijeet 
Pandey, the heirs of Summode Pandey, against whom alone plain- 
tiff had obtained a decree of court, and further the plaintiff' had relin- 
quished even that share in exchange for the tolah Nournugger, 

The moonsiff of -Chuprah nonsuited the claim' of plaintiffs for 
splitting the cause of action, being of opinion that he should have 
sued for his right to these religious fees in the whole village as 
before decreed, and that moreover, according to defendants’ showing, 
plaintiff's’ statement appeared contrary to the facts of the case. 

It was held in appeal that the investigation of the moonsiff in 
this case appeared incomplete. Appellants in proof of their claim had 
fijed a decree of court dated 27tli February 1810, whereby their 
ancestor, Doorbijoy Pandey, had^ been recognized in general terms 
as the village prohit,” and the office was known to be hereditary. 
ITie objections taken by respondents that appellants’ jurisdiction was 
restricted to one-cighth of the village, and that the remainder (in- 
cluding the house of the deceased) belonged to them, and further 
that appellants’ Aare had been subsequently exchanged by mutual 
agreement fc^ another tolah were pleas, in support of which the 
court should have required «ome proof. In the absence of proof in 
regard to the extent of plaintiffs’ share and subsequent exchange of 
land as urged by respondents, it is not clear how the moonsiff arrived 
at the conclusion that the claim did not embrace the whole cause 
of action. 

Ordered, 

That the case be sent back for retrial, and the value of the stampt 
paper on which the appeal is engrossed be returned. The costs of 
suit to be adjusted hereafter. 
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The 21st November 1846. 

Present: H. V. HATHORN, Judge. 

No. 38 of 1846. 

An Appeal from a demion passed by Pundit Datatam^ late Moonsiff 
» of Sewan, dated 1th February 1846. 

Ramiioograli Sing, Lai Bahadur Sing, Roochun Rai, and Persnath 
Oja, (Defendants,) Appellants, 

versus 

Bhcknarain Sing, (Pkintiff,) Respondent 

For reversal of summary award for rent passed by the collector 
of Sarun under date 3rd March 1845. 

It ap{>efired that during the period for which rent was claimed, 
mouzah Tedooa, pcrguimah Baal, was under attachment of the collec- 
tor of Sarun for a decree of court by order of the judge of Beer- 
bhoom, and that appellants were the farmers in jwssession upon a 
lease granted by the collector, and that property belonging to plain- 
tiff was distrained by the defendants for rupees 149-15, rent in cjish 
and kind on account of 26 beegahs, 12 cottahs, alleged to have been 
cultivated by respondent in 1251 Fussily. This suit is accordingly 
brought by respondent for replevin of distress for rent, denying 
having cultivated any land whatever in the said village during the 
year in question. 

The moonsiff deputed an ameen to make local enquiry into the 
point at issue, quoad the cultivation by plaintiff^ and the ameen re- 
ported that the evidence takem on the spot satisfactorily proved 
that he had not cultivated any land in the said village during that 
year. A decree was accordingly passed by tlie lower court, reversing 
tlie summary award passed by the collector. 

It was held in appeal that tlie local enquiry made by the ameen 
on the spot from several uninterested witnesses KMist be regarded as 
more credible evidence than the bare assertions of the farmers, put- 
warry, and gomashtah, who are the village servants of appellants. 
Moreover the respondent was not recorded as a cultivator in the 
putwarry accounts for the preceding year, and it is not probable 
that respondent would relinquish his lands by denying altogether his 
connection with the village, to save his rent for one year. For the 
above reasons. 

It is ordered, 

That the appeal of appellants be dismissed with costs, and the deci* 
cdon of the lower court be afRrmed. 
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JiiE 21 ST November 1846* 

Present: H. V. HATHORN, Jitbob* 

No. 39 of 1846* 

An Appaal from a decimn passed hy Mr, C, McDonald^ the Moonsiff 
of Pursahy dated %th February 1846. 

Meer Wanis Ally, (Defendent,) Appellant, 
versus 

Koonjbeharry Rai, (Plaintiff,) Respondent. 

Claim, Company’s rupees 291-11-6, principal and interest, on ac- 
count of a bond dated 21st Sawun 1251 Fussily. 

The disputed bond was for Company’s rupees 285, at 1 per cent, per 
mensem, payable hi one month, and was written by Chukouree Lol on 
behalf of Meer Warris Ally, and bore the attesting signatures of 
Bishonat and Benarasee Raot The above scribe and attesting witnesses 
swore to the bond having been duly executed and the money paid in 
their presence, and tour other witnesses testified to the debt having 
been incurred, and subsequent demand having been made. The 
moonsift* of Pursah accordingly passed a decree in favor of plaintift^ in 
dissatisfaction of which the drfendant appeals. • 

Appellant denies the claim in totoy urging that the bond is not re- 

g istered, and is engrossed on paper purenased for another object, and 
lat he has siicceeded in proving an alibi, . 

It was held in appeal that the execution of the bond and its deli- 
very as well as the consideration given is well subsfcmtiatcd by the 
scribe and two attesting witnesses. The denial therefore of appellant 
is insufficient, and the objections taken are irrelevant : — ^registration is 
not imperative, and there is no rule prohibiting the execution of a 
bond on paper originally purchased for another purpose, provided the 
value of the stamp be sufficient; and with regard to the evidence 
adduced by appoHjnt in support of a negative, such oral testimony 
cannot supers^e the direct evidence brought forward by respondents 
in support of a fact 

Ordered, 

That the appeal }je dismissed with costs, and the decision of the 
moonsiff of I%salibe affirmed. 
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The 2187 November 1846. 

Present: H. V. HATHORN, Judge. 

No. 40 of 1846. 

An Appeal from a decimn passed by Mr, C, McDonald, the Moonsiff 
of Pufsah, dated ^th February 1846. 

Golab Rai and Dookdaik Rai, (Defendants,) Appellants, 
versus 

Bebeo Anieena, wife, and Russool Bandey, daughter of Nijabut 
Khan, deceased, (Plaintiff*,) Respondent, 

Claim, for possession of 4 beegahs of land in Siktibikum, meha 
Sunnoulee, pergunnah Goah, with mesne profits, and interest fi^om 
1247 to middle of 1252 Fussily, total Company’s rupees 149-5-6. 

Plaintiff's in this case state that they are the heirs and representa- 
tives of Nijabut Khan, deceased, who, for an advance of Company’s 
rupees 1625, hold from the proprietors* Nabidad Klian and Alidad 
Khan, a lease of 4 annas in the above-named and two other villages. 
That as " peshgidars” they let 4 beegahs of land in Siktibikum to 
Diiiem Khan, and that defendants are the co^ssharers of the said 
Daiem Khan, deceased, and who continue in possession and without 
paying rent, dleging it to be a mokurraree” tenure. Plaintiffs there- 
fore sue for possession with ‘^wasilat” or mesne profits. 

Defendants deny having been the co-sharers with the late Daiem 
Khan, and urge that the 4 beegahs claimed, is situated in tlieir mo- 
kurraree” tenure, which is not liable to assessment. 

An ameen was deputed to make local enquiry, and found that the 
4 beegahs in question appertained to the land assigned to plaintiff's 
in consideration of their lease of 4 annas on an advance, and thattlic 
lands claimed by defendants as their ‘‘ mokurraree” were separate ; ^ 
the moonsiff accordingly passed a decree in favor of plaintiff* for 
possession with wasilat at 2-8 per beegah. 

Defendants in dissatisfaction appeal against this decision, but I find 
no sufficient reason to interfere. The appellants re8t->their claim upon 
an alleged ^mokurraree’ lease, but no such lease is forthcoming, and 
although some of the receipts and acquittances filed, allude to such a 
tenure, such receipts alone are insufficient proof of the title to hold 
at a quit rent : moreover it is found by local investigation diat the said 
4 beegahs is not situated dn the lands so claimed; and tlie village 
putwarry and others have deposed to the assessment at 2-8 per 
beegah being the average rate for lands in the vicinity of a similar 
description. 

It is therefore ordered. 

That the appeal be dismissed with costs, and the decision of the 
moonsiff of Pursah be affirmed. 
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The 21st November 1846. 

Present: H. V. HATHORN, Jubge. 

No. 41 of 1846. 

A Regular Appeal from a dedsion passed by Mr. C. McDonald^ the 
Moomiff of Pursahy dated 7th February 1846. 

Niirsiiignarain, (Plaintitf,) Appellant, 
versus 

Ram Bhmajun Sing, (Defendant,) Respondent 

Claim, Company’s rupees 274-3, princiml and interest, on account 
balance of rent on account of 1249-51 Fussily, for the cultivation 
of 25 beegahs of land in Bazeedpoor, pergunnan Goah, at Company’s 
rupees 73 per annum. 

This was a claim founded upon the village putwary’s ^^juina- 
wasil-bakee” account, which showed that no rent had been paid 
according to defendant’s counterpart lease for three years, amounting 
at 73 per annum to Company’s rui)ee3 219, principal, and Company’s 
rupees 55-3, interest 

Defendant pleaded that he had cultivate! to the end of 1248 
Fussily only, after which he had relinquished his fields, in conse- 
quence of defendant (who was the “ peshgidar”) having demanded 
exorbitant increase, denying the execution of any counterpart lease, 
and further that this suit had been instituted from enmity in conse- 
quence of a dispute regarding certain lands held in joint tenancy, the 
rent of wIuqIi defendant refused to liquidate a part 

The moonsiif of Pursah dismissed the claim, being of opinion tliat 
the '‘kabuleut” was not well proved, and because numerous witnesses 
adduced by defendant had corroborated defendant’s plea of relinquish- 
^ ment in consequence of exaction. 

It was held in appeal that tlie counterpart wliich defendant denies 
having executed seems to have been written, signed, and attested by 
the same person, and the evidence of plaintiif’s witnesses is too ge- 
neral to be sati3£iq|oiy : they do not state for instance wlxat crops were 
cultivated by defend^t: on the other hand, it is improbable, es^i- 
ally as the parties were at variance in regard to certain lands held 
by them in joint tenancy, that plaintiff would have allowed defen- 
dant to continue a defaulter for three years in succession, without 
taking summarjr measures for enforcing payment of ]iis rent I there- 
fore msmiss this appeal with costs, and confirm the decision of the 
court below. 
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The 26th November 1846. 

Present: H. V. HATHORN, Judge. 

No. 43 of 1846. 

Reffular Appeal from a decision passed by Syed Asud Ali, the 
Moonsiff of Chuprah^ dated IQth February 1846. 

Koonjbeliari Paiiday, (Plaintiff,) Appellant, 
versus 

Tika Panday, Sheotoliul Panday, Juggomohun Panday, Dena 
Pauday, and Badul Panday, (Defendants,) Respondents. 

Claim for possession of 13 doors” of land in the village Bareja, 
pergunnah Baal, value Co.’s Rs. 13. 

The land in dispute formed an enclosure surrounded by the houses 
of plaintiftj Tika Panday, Doobree, Hulkhooree, Ramnaraien, and 
Badid. In 1844, when tlie question of^right was contested, it was 
referred by tlie parties to arbitration, and decided in plaintift’s favor 
on the 25th Jayct 1251, by om of two arbitrators so appointed, but 
in Agun following, when plaintiff proposed to build thereupon defen- 
dant, Tika Panday, and his son Sheotohul, objected, and the said 
Sheotoliul instituted a regular suit, on tlie 30th December 1844, not 
ayainst plaintiffs but surreptitiously against other defendants who 
acknowledged tlie justice of the claim, and procured an exparte 
decision in the moonsiff’s court on the following day. 

Plaintitt* rests his claim on the arbitration award. Defendants urge 
thc*t the award was never presented for execution, and he should 
have appealed against the decree of court passed in their favor. 

The moonsiff of Chuprah passed a decree in favor of plaintiff for 
possession, but without the power to build; observing that the 
arbitration award holds g(X)d until reversed by a decree of the civil , 
court, and that defendants’ decree surreptitiously obtained is good for 
nothing. Plaintiff in appeal objects to the reservation imposed in 
regard to building. 

It was held in appeal that this decision of lower court is 
manifestly wrong. The award of arbitration not having been pre- 
sented for execution within a period of six months, should have been 
rejected under Clause 2, Section 2, Regulation VI. of 1813, and the 
court should have proceeded to try the case upon its merits ; and as 
regards the defendants’ exparte decree, it should not have been set 
aside ujiGn the assumption that it was. collusively obtained, but 
because plaintiff was no party to the suit Again, tiie award of 
possession granted to plaintiff without the power of exercising it, 
amounts to a nullity. The enclosure would seem to be an open spot 
for the convenience of the several residents whose houses surround 
it, and this contest between plaintiff and defendants, who are 
r elativcs, evidently arises merely from motives of enmity. 
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Ordered, 

That the decision of the moonBiff in this case be reversed, and tlie 
suit be remanded for retrial on its merits. That the appellant do 
receive back the value of the stamp on his petition of appeal, and 
the costs of suit, be adjusted upon the final decision of the case. 

The 26th November 1846. 

Present: H. V. HATHORN, Judge. 

No. 47 of 1846. 

A Regular Appeal from a decision passed by Syed Asud Ali, Moonsijf 
of Chuprah, dated lO^A February 1846. 

Tika Panday and others, (Defendants,) Appellants, 
versus 

Koonj Beharee Pahday, (Plaintiff,) Respondent. 

The particulars of this suit are detedled in case No, 43 of 1846. 
Defendants preferred this separate appeal, urging that the “ enclo- 
sure” claimed by plaintiff is for the general use and convenience of 
all the residents wKo live around it, and that the arbitration award 
upon which the moonsiff improperly rests his decision, was passed by 
one only of two arbitrators appointed. 

The suit having been remanded for re-trial in ca^ No. 43. 

It is ordered. 

That this s^arate aj^al be struck off the file, and the appellants 
be entitled to a refund of the value of the stamp on their petition of 
appeal : the costs to be adjusted hereafter as directed in case No. 43. 

The 26th November 1846. 

Present: H. V. HATHORN, Judge. 

No. 49 of 1846. 

A Regular Appsffl from a decision passed by Syed Asud AM, the 
Moonsiff of Chuprah, dated 10<A February 1846. 
Sheonarain, (Defendant,) Appellant, 

^ versus 

Takoordas, (Plainfiff,) Respondent. 

Claim, Company’s rupees 30-10, principal and interest on account 
of a note of hand. 

It was represented in this case, that defendant was indebted to 
plaintiff’s father Gungapersad in the sum of Company’s rupees 19, 
and ffiat defendant had caused Gokulanund to give a note of hand in 
favor of plaintiff’s father for payment, after the holidays, by an assign- 
ment on Nittah Kmrce^ one of his tenants. 
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A decree was at first given by the lower court on the 27th No- 
vember 1845, against Gokulanund, but the case was sent back for 
retrial, as it did not appear that Gokulanund had rendered himself 
responsible, and the note of hand had not been required by the lower 
court, and which was necessary to ascertain with whom die respon- 
sibility rested. 

The moonsiff of Chuprah now absolves Grokulanund, and passes a 
decree against Shconarian on whose account it was executed. 

It was held in appeal that this note of hand amounts to a promise, 
on the part of Gokulanund, to induce Sheonarain to satisfy plaintiff’s 
claim after the holidays, but Sheonarain denies having been indebted 
to plaintiff’s father, and the memorandum produced in proof (brought 
forward eight years after the alleged transaction) is not authenti- 
cated, and is not the account of a regular trader. 1 therefore pass a 
decree in favor of appellant with costs, and dismiss the claim in toto. 

The 28th November 1846. 

Present : H. V. HATHORN, Judge. 

No. 42 of 1846. 

A Regular Appeal from a decision passed by Mr. C. McDonald^ the 
MoonsiJ^ of Parsahy dated \Ath February 1846. 

MulUck Bhundoo, (Defendant,) Appellant, 
versus 

Jubboolal, (Plaintiff,) Respondent 

Claim, to reverse a summary decree passed by the collector of 
Sarun, dated 19th May 1845, for Company’s rupees 5-0-1, on account 
of 2 beegahs 7 cottahs of land in Misrolea, pergunnah Baal, due in 
1252 Fussily. 

Plaintiff set forth that he was the ticadar or farmer of Nowlas 
Koer and Hunoman Shewak, who had obtained 41 beegalis, 13 cot- 
tahs in Roderpoor Misroleah and Tolah Dubale;i, ^by deed of gift 
from Sookhalal, which land plaintiff’ held on an 1 1 years’ lease for 
rupees 60-4 per annum, and that defendant had cultivated 2 beegahs, 
7 cottahs of the said land in 1252 Fussily without paying rent, for 
which he had sued summarily, but had been referred to a re^ar 
suit by the collector imder the provisions of Section 4, Regulation IL 
1821. ^ ^ 

Defendant admitted cultivating so much land, but describes it as 
situated in Hunoman’s share, and produces that proprietor’s acquit- 
tance for rent in that year. 

Nowlas Koer and Himoman Shewak appear as third parties, the 
former affirming tlie plaintiffs statement, the latter conforming the 
defendant’s statement, and denying the plaintiff’s lease. 
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The lower court upon the attestation of the wasil-bakee” 
account, supported by proof of cultivation ascertained by the local 
ameen^ passes a decree in favor of plaintiff, reversing the collector’s 
order which granted replevin of distress. 

It was held in appeal that the differences apparently existing 
between the heirs of Sookhalal should be decided either by arbitra- 
tion or by a direct appeal to the civil court, and not in this indirect 
manner through the medium of a farmer, ostensibly to realize rents 
due from the ryots, but in reality to establish a proprietary title. In 
this case it is sufficient to observe that the plaintiff’s farming lease is 
denied by one of the proprietors from whom it is alleged to have 
been obtained, and that the said proprietor acknowledges having 
received rent from the defendant tor the period in question ; and 
moreover Hunoman, the said proprietor, has sued plaintiff* to cancel 
the said lease. Under these circumstances the decree of the moonsiff 
cannot be upheld, and appellant is entitled to replevin of distress as 
originally granted by the collector. 

Ordered, 

That this appeal be decreed, and the decision of the moonsiff of 
Pursah be reversed^ and the costs of suit in both courts be liquidated 
by respondent 

TheJ28i'h November 1846. 

Present: H. V. HATHORN, Judge. 

No. 44 of 1846* 

A Regular Appeal from a decision passed by Pundit Lilladhur 
Tewaryy ex-ojfficio Moonsiff of Chumparunj dated \0th February 
1846. 

Luchmun, Rugober,-Poorun, Basoo, Jewa, Bhunjnn, and five others, 
saltpetre makers, (Defendants,) Appellants, 

versus 

Maliarajah Ne'vf^Ul Kishore Sing, Bahadoor, (Plaintiff,) Respondent 
Claim, Company’s rupees 290-6-0 on account of the half profits of 
8 saltpetre factorieii in Soogown, pergunnah Mujhowah, during the 
year 1251 Fussily. 

Respondent set forth, that the several appellants had worked eight 
saltpetre factories in the above-named village, in the year 1251 
Fussily, and had realized an average of 22 maunds and 20 seers per 
mensem, equal to 180 maunds in the year, of which, however, he 
had received only 6 maunds and 30 seers, leaving a balance due to 
him on account of his half share as village proprietor of maunds 
83-10^, the value of which he estimated at rupees 3-8 per maund, 
or rupees 291-6-0, which amount, after deducting one rupee paid in 
cash, he sues to recover. 
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The several defendants (with one exception, Rugober) denjr hav- 
ing entered into any engagements with plaintiff, or being m any 
way connected with the saltpetre factories alluded to, either indivi- 
dually or collectively. And Rugober states, that his interest 
extended to one factory only, w^hich Moujee Lall, the rajali’s ticca- 
dar, let to him from 1251 to 1254 Fussily, in extension of a former 
lease, and that he had liquidated his rent for 1251 in full, and 
obtained a receipt, but that Saliibram, the father of Moujee Lall, had 
taken from him both his lease and receipt, on the idea of inspecting 
them and had destroyed them, with a view of fenhancing his rent for 
tlie future, and for which act of violence he liad prosecuted the said 
Sahibram in the magistrate’s court, and which case is still j)ending. 

The moonsiff of Clmmpsirun decided that the objections of defen- 
dants were improper ; that it appeared that plaintiff held tlie factories 
in 1251, under liis own management, and that defendants were 
clearly liable; that altliough the nazir of the court (deputed to 
make local enquiry) found only oiie factory standing instcacf of eighty 



with costs. 

Defendants appeal against this decision, observing that plaintiff’s 
witnesses were influenced, and the evidence was not to be relied 
upon. That the, criminal prosecution now pending, showed that 
exaction and violence had been resorted to, and that the account, 
upon plaintiff’s own showing, was manifestly wrong, as 22 maimds, 
20 seers per montli was eq^ual to maunds 270 and not 180 maunds 
as stated in the plaint, and that the appellants, witli one exception, 
had nothing to do wi^ the factories. 

It was held in appeal, that this claim is supported merely by 
tlie affidavit of the village putwary and two of the maharajah’s 
servants. No written agreement exists, and upon local enquiry it has 
been discovered that out of eight factories, for which half produce is 
claimed as the proprietor’s share, one only (worked by the defendant 
Rugober) was forthcoming. Rugober admits liis responsibility for 
1251 for this one factoir, but pleads payment, arid explains that he 
had preferred a criminal charge against the farmer for destroying his 
former lease and receipt for that year, and which case is now pend- 
ing in the magistrate’s court. Respecting the error pointed' out by 
appellants, the calculation of respondent evidently embraces eight 
months only when the saltpetre factories are at work, and not 12, 
as erroneously stated. But in a case like this where the appellants 
deny any engagement whatever, or any connection as factory labour- 
ers, some further proof is deem^ requisite than the bare assertion of 
the zemindar’s putwarry and two servants. Respondent urges in 
appeal that the nazir’s enquiry proved that there had been eight 
fectorie^ but that seven had been destroyed. This does not mend the 
matter. Proof is wanting to satisfy the court of the liability of the 
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several defendants for the half produce of tlie eight saltpetre factories 
in 1251 Fussily, as claimed by plaintiffs. 

It is therefore ordered, 

That this appeal be decreed, with costs payable by respondent, and 
the decision of the moonsiff of Chuinparun be reversed. 

The 28th November 1846. 

Present : H. V. HATHORN, Judge. 

No. 46 of 1846. 

An Appeal from a decision passed by Sped Asud Ali, the Moonsiff of 
Chup)rah^ dated \&th February 1846. 

Rugglipnath Persad Tewary and Jaijairam Tcwary, (Tliird Parties,) 

* Appellants, 

versus 

Suntoo Panday, (Plaintiff,) and Kunjbehari, (Defendant,) Respondents. 

Claim, to establish the validity of a lease dated 1st Asar 1251 
Fussily, for 2 beegalis, 16 cottahs, at 11 rupees’ rent, in Bareja,per- 
gunnah Baal. 

In this case plaintiff, as lease holder of the above land from defen- 
dant, a farmer on advance, instituted a suit complaining^ that defen- 
dant threatened to dispossess him. Defendant, (at whose instance pro- 
bably the suit was instituted) immediately filed an answer admitting 
plaintiffs* claim. The appellants, who are the maJiks of the village, 
appeared before the lower court as third parties, objecting to this 
transfer of interests in favor of a ^^peshgidar,” as it made no provi- 
sion for the payment of rent due to them as proprietors. 

The moonsiff of Chuprah passed a decree in favor of plaintiff, up- 
holding his lease from me peshgidar, upon the admission of the latter 
to having granted It, and the further admission of one of the eight 
cultivators m support of the peshgidar’s” claim, observing that me 
decree could noL affect the rights of the maliks. 

The maliks app^ against this decision, urging that the cultivators 
are responsible to them for the rent of the land, and that the transfer 
of their interests to another, without any stipulation for the regular 
discharge of thjjj^iildiks* rent, is both objectionable and illegal. 

It was held m appeal that .although the cidtivators maar, by sub- 
letting, transfer their interest to omer parties, they still continue 
responsible to the proprietors for rent according to their engagements. 
But in this case out of eight cultivators, who are said to have given 
a lease of 15 beegahs and 5 cottahs to defendant for an advance of 
Company’s rupees 200, om onh admits the transcudiony the remaining 
seven deny my such trmsfer^ Thus a decree for possession in favor of 
an imder tenant (plaintiff) who derives his title from a farmer whose 
lease is denied by the majority of the alleged grantors, is detri- 
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mental to the interests of the proprietors, as it upholds the possession 
of one, who is not directly responsible for the rent, ana absolves 
those who are responsible ; moreover it is an indirect confirmation of 
a title (the deed of lease on advance) the validity of which has been 
denied, and remains as yet unauthenticated. 

Ordered, 

That this appeal be decreed, and the decision of the moonsiff of 
Chuprah be reversed. The costs of appellant to be liquidated by the 
respondents conjointly, and the respondents to pay their own costs. 

The 28th November 1846, 

Present: H. V. HATHORN, Judge. 

No. 48 of 1846. 

A Regular Appeal from a decision passed by Syed Asud Alt, the 
Moonsiff of Chuprah j dated 16^A February 1846. 

Ajudhapersad, (Defendant,) Appellant, 
versus 

Tallewund Sing, (Plaintiff,) Respondent 

Claim for replevin of distress for rent 

Defendant, it appeared, had distrained for Company’s rupees 3-15, 
on account of rent for 16 cottahs of land in mouzah Mangee, alleg- 
ed to have been cultivated bv plaintiff in 1252 Fussily, setting forth 
that he (defendant) held the land on a lease from Ruggonath, one of 
the heirs of Sewandas, a “maafedar.” 

Plaintiff institutes this suit for replevin of distress, ur^ng that he 
cultivated 2 beegahs out of 5 in Beebee Ameena’s share, and did not 
cultivate the plot of land for which rent is claimed by defendant 

Tlie moonsiff of Chuprah passed a decree in favor of plaintiff, as 
no “kabuleut” or coimterpart lease was forthcoming, and the account 
presented was not signed by the village putwary, and plaintiff denied 
cultivating any land in defendant’s share. 

Defendant appeals urging that time was not allowed to file his 
proofs, but this plea is deemed a subterfuge. Proof was called for on 
the 19th January, and the case was not decided until the 16tli of 
February (nearly a month,) besides plaintiff denies having culti- 
vated, and defendant is unaUe to produce any engagement; and the 
account uwn which distress issued, was not attested by the village 
putwarry.^ It is not improbable that this claim may be set forth with 
a view to substantiate a "maafee” tenure in favor of the heirs of 
Sewandas, but of the existence of which no proof has been adduced 
in this case. 

Ordered, 

That this appeal be dismissed with costs^ and the decision of the 
lower court be affirmed. 
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The 28th November 1846. 

Present: H. V. HATHORN, Judge. 

No. 54 of 1846. 

A Regular Appeal from a decision parsed by Syed Asud Alt, the 
Moonsiff of Chuprahj dated the 9th March 1846. 

Goorchumdas, (Plaintiff,) Appellant, 
versus 

Musst Chularoo, for self and as guardian of Doorgapersad, a minor 
son and heir of Sohonlal, deceased, (Defendant,) Respondent 

Claim, Company’s rupees 164-10, on account of a bond dated 12th 
February 1844. 

Plaintiff represented that the deceased, Sohonlal, borrowed from 
him on the above date Company’s rupees 149-8, and executed a bond, 
promising to pay in three months, which promise not having been ful- 
filled he sues the heirs for the amount with interest 

Defendant, the widow of Sohonlal, denies the transaction in toto^ 
alleging that her husband, Sohonlal, in his old age, placed tliree 
CasWere shawls in charge of Jeetmul (plaintiff’s father) for safe 
custody, and died without recovering them, and (his son) the plaintiff 
now refuses to restore them, and nas brought the false claim as a 
counter-charge to meet her claim against him for the shawls. 

Tlie lower court discrediting the evidence rejects the claim, as the 
signature on the bond does not correspond precisely with Sohonlal’s 
signature on a security bond filed in the office. 

It was held in appeal that the grounds for rejecting the claim were 
insufficient ; the bond is produced, and is well attested by the sub- 
scribing witnesses, and the slight difference in the two signatures 
alluded to, is only such as might naturally ensue in the hanclwriting 
of any person after an intervd of two years. 

Ordered, 

That this appeal be decreed with costs, and the decision of the 
moonsiff of Chuprah be- reversed. 

The 28th November 1846. 

Present: H. V. HATHORN, Judge. 

^ No. 55.of 1846. 

A Regular Appeal from a decision passed by Syed Asud Aliy the 
Moonsiff of Ckuprcdi, dated the 9th March 1846. 

Goorchum Das, Goorsum Das, and Bugwan Das, (Defendants,) 

Appellants, 

versus 

Musst. Chularoo, wife of Sohonlal, deceased, (Plaintiff*,) Respondent. 

Claim, Company’s rupees 300, the price of three pair of Cashmere 
shawls. 
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Plaintiif set forth that on the 20th Asar 1896 Sumbut (16th July 
1839,) her deceased husband, Sohonlal, deposited the above shawls 
with Jeetmul, defendant’s father, which defendants (his heirs) refuse 
to restore ; citing two witnesses to the delivery, three to defendants’ 
admission, and one to subsequent demand. 

Defendants deny the charge, regarding it as a counter claim from 
enmity, in consequence of their having demanded payment of a bond 
debt (No. 54 of 1846.) 

The moonsiff of Chuprah passed a decree in favor of the plaintiff 
upon the evidence of the witnesses cited. 

It was held in appeal that this counter claim has been apparently 
instituted from motives of enmity. Tlie transaction alluded to, is 
said to have taken place 7 years prior to the institution of the suit. 
That one neighbour should deposit three pairs of shawls with a banker 
except for a consideration, or as security for an advance, upon the 
plea merely of placing them in safe custody, and then allow them to 
remain for a period of 7 years without even taking a receipt, is highly 
improbable. The evidence of the two witnesses to the delivery of 
these articles is moreover suspiciously concurrent, and the testimony 
of the other witnesses is unworthy of notice. I ain induced to believe 
that this counter claim is without any foundation whatever. I observe 
that it was preferred a few months after defendant’s claim against 
plaintiff for the bond debt 

Ordered, 

That this appeal be decreed with costs, and the decision of tlie 
moonsiff of Chuprah be annulled. 
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The 7th November 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 17. 

Appeal against the decree of Moulvee Sped Munowur Ally^ Principal 
Sudder Ameen of Shahabad, dated 6^/i June 1846. 

Nowbut Sing, (Defendant,) Appellant, 

In the case of Bustee Sing, and Sheo Golam Sing, (Plaintifis,) 

Respondents, 

versus 

Musst. Sungoorah, wife of Jugut Sing, and mother and guardian of 
Teeka Sing, Doorgah Sing, and Badjun Sing, minors, and sons 
of the deceased aforesaid, and Degumber Sing, Sooumber Sing, 
Sumdhur Sing, and Nowbut Sing, Defendants. 

This suit was instituted, on the 9th September 1845, to recover 
the sum of rupees *1298, 15 annas, money advanced on a mortgage 
of half the village Koornee, and to set aside a fictitious deed of sale 
dated 13th March 1817. 

The plaint sets forth thrft Jugut Sing, Shew Sahoy Sing, Degum- 
ber Sing, &c. (defendants,) mortgaged half the village of Koornee, to 
Bustee Sing, (plaintiff,) and Teeka Sing, the ancestor of Sheo Go- 
lam Sing, (plaintiff,) for Sicca rupees 1201, and gave a bond dated 
27th May 1835, in which they agreed to make good the money in 
ten years ; that the plaintiffs then gave tlie property in farm, on an 
eleven years’ lease, to their nephews Sugreem Sing and Purtab 
Sing, with an order that they should pay the interest of the mort- 
gage money at the rate of rupees 144 annually;,»jpltfs 7 rupees the 
Government revenue. That in the execution of the decree of one 
Atmaram Pandee against the wife of Jugut Sing, Nowbut Sing 
urged objections, as the purchaser from Jugut Sing and Isher Dutt 
Sing of a four anna share of the villages of Nowdeha and Mahorree, 
KurneCy Nonorra, and Permanundpoor and Kursah, and the heirs 
of these sellers Jugut Sing and Isher Dutt Sing, petitioned to have 
Nowbut Sing’s name registered in the collector’s book. That this 
purchase on the part of Nowbut Sing is a fiction, and an attempt to 
defraud the plaintiffs and other bankers. That Jugut Sing and 
his heirs after him have always had possession of the whole of this 
property, and have alienated it in various ways; and in the six 
monthly statement of the putwarree, their names are entered as pro- 
prietors. That the plaintiffs have petitioned for a foreclosure of 
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the mortgage, but this suit is instituted to recover the money ad- 
vanced before the period of foreclosure is completed. 

Nowbtit Sing, (defendant,) replies that, on the plaintifTs own show- 
ing, this purchase of his. took place more than 24 years ago, the 
deed of sale cannot therefore be questioned, and that since the date 
of his purchase, hjs possesfSion in the village has been continuous up 
to this date ; that because dakhil kharij has not been effected, the 
putwarry enters the names of the former proprietors in his six 
months^ accounts; that in the decree of Gopal Chund versus Jugut 
Sing, he urged objections, when the dispute was amicably arranged, 
and he then petitionled for dakhil kharij ; that in consequence of the 
death of his agent nothing further was done in the matter ; that on 
the 8th September 1823, he instituted a suit in the court to get his 
name registered, which was struck off* the file for his non-attendance. 
Prior to this in the case of Atma Pandee, as also in the case of 
Lutchmun Doss, he had urged objections which were favorably re- 
ceived in both cases, that he has been in the habit of getting sum- 
mary decrees against the ryots, and that if the parties who sold the 
property to him have mortgaged it to a second party his deed of 
sale vitiates that mortgage. 

The other defendants did not appear to defend the suit. 

The principal sudder ameen decides that whether the sale to 
Nowbut Sing is valid or not, the deed of agreement dated the 1 7th 
January 1824, sets it aside, as far as the property involved in this 
suit is concerned. The possession of the plaintiffs through their te- 
nants, is established by the oral evidence, and on the foreclosure of 
the mortgage, the plaintiffs will become the proprietors, this suit 
therefore to recover the amount of the mortgage money is opposed to 
Construction No. 898, and the plaintiffs must be nonsuited, each 
party paying their own expences. 

Against this decree Nowbut Sing, (defendant,) institutes an appeal, 
considering himself to be injured by the declaration made in the 
judgment of the court, as to the validity of the agreement dated 
17th January 1824, which he denies having entered into and the 
original of which was not produced, he also looks to be exempted 
from expence in this action. 

Judgment. 

This suit to recover the amount of the mortgage money is cer- 
tainly opposed to Construction No. 898, and the principal sudder 
ameen is quite right *to nonsuit the plaintiffs, but he has gone quite 
beyond the record of the case, in deciding that Nowbut Sing’s pur- 
chase is invalid : the principal sudder ameen ought to have been 
content with the awara of a simple nonsuit. Neither do I see any 
reason why the appellant should be saddled with expences in this 
irre^lar suit I therefore amend the decree, and declare that Now- 
but oing’s purchase is not considered in the case, and that the 
plaintiffs are nonsuited and saddled with all expences. 
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The 9th November 1846. 

Present: W. St. QUINTIN, OppioiaTing Judge. 

No. 24. 

Appeal against the decree of Moulvee Sped Mttnour AHp, the Prinei- 
cipal Sudder Ameen of Shahabad, dated Ath July 1846. 

Mohan Sahoo, (Defendant,) Appellant, 
versus 

Musst. Doolhin Utchruj Kour, w^ife of Raj Puttee Sing,'for her- 
self and ward Bondasree Persaud Sing, a minor, (Plaintiff,) 
Respondent. 

This suit was instituted, on the 20th January, 1846, to recover 
the sum of rupees 3,650-10, arrears of rent, principal and interest, 
accruing on a lease from 1245 up to 1252 F. S. 

The plaint sets forth that the plaintiff is the proprietress of a half 
share in the villages of Kurgoon and Sondipoor, which she let to the 
defendant for an advance of 21,862-2-7, at a juma of 3500 Sicca 
rupees a year, on a lease from 1245 up to i254 F. S., under a 
deed, dated 7th Assar 1243, and upon an agreement that the de- 
fendant should pay 602-8 annually as the Government revenue, 
that he should appropriate 2^623-8, as interest for the money ad- 
vanced, and the balance of 274 rupees should be annually paid to 
the plaintiff. The defendant having failed to fulfil the last item of 
the contract, this suit is instituted to recover the sum of 274 rupees 
due year by year with th6 legal interest thereon. 

The defendant admits the contract and pleads that the plaintiff 
gave a lease of the village of Khurounee to Munnoo Lall, nephew 
of the defendant, from 1245 up to 1254 F. S., and that after writing 
out the lease bond and agreement, the plaintift' cancelled that lease, 
giving Munnoo Lall in satisfaction an order on the plaintiff for 150 
rupees annually for the period of that lease, and which order dated 
the 17th Poos 1244, is in the possession of the defendant, and with 
regard to the balance of 124 rupees due to the plaintiff, the plaintiff 
directed the defendant to carry the sum to the plaintiff’s credit on 
the advance account, allowing the interest of 8 annas per cent, on 
the sum, and that this suit is a vexatious one and an attempt to ex- 
tort monejjr. 

The principal sadder ameen decides that the defendant ndmifai 
the contract as regards the lease of the villages of Kurgoon and 
Sondipoor, and although the defendant’s witnesses depose to the 
truth of the arrangement as regards Munnoo Lall, and his c a nrmUff d 
lease for the farm of Khunounee, yet since th^ admit that the lease 
was cancelled some time before the farm was to have been entered 
upon, there is no apparent cause why the order for 150 mpees 
snould have been granted as indemnification to Munnoo LaU, 
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that he had never entered on the farm^ and since the defendant has 
no document to show that the plaintiff did direct him to carry the 
balance of 124 rupees to credit on the advance account, the objec- 
tions of the defendant are untenable and a decree is passed in favor 
of the plaintiff. 

Against this decree the defendant institutes an appeal, pleading 
that the principal sudder ameen’s finding is based on supposition, 
and this he attempts to gainsay by a very rambling train of argu- 
ment 

Judgment. 

I uphold this decree under the provisions of Clause 3, Section 16, 
Regulation V. of 1831, because I agree with the principal sudder 
atneen in opinion, that the arrangement as regards the order to 
Munnoo Lall is Improbable, inasmuch as the rent of the farm was 
onl^ to have been 300 rupees, and the annual payment of 150 rupees 
as indemnification for cancelling the lease before the farm had been 
occupied at all, is preposterous, and because the appellant fails alto- 
gether in proving that the plaintiff ordered the appellant to dispose 
of the balance of 124 rupees in tbe manner stated by him. 

The 9th November 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 25. 

Appeal against the decree of Moulvee Syud Munour Ally^ Principal 
Sudder Ameenof Shahabad, dated, ^th July 1846. 

Hursahoy Sing, (Defendant,) Appellant, in the case of Syud Mu- 

homud Husin, and Musst. Peer Bux, (Plaintiffs,) Respondents, 

verms 

Hursahoy Sing, Kumer Ally Khan, and Khadim Hosein Khan, 

Defendants. 

This suit was instituted, on the 24th June 1845, to obtain posses- 
sion of half the Village of Kupuseah, with mesne profits, from 1249 
up to 1252 F. S. Claim valued at 2,253-5-4. 

The plaint sets forth that Ukber Ally Khan mortgaged half the 
village of Kupuseah^i^to the plaintiffs, and then took a lease of the 
property from tlfem from 1241 up to 1243 F. S., at a rent of 240 
rupees per annum ; that Musst Peer Bux sued Ukber Allee as a 
defaulter for tbe hal&share of the rent for the years 1241 and 1242, 
and ^t a decree, part of which decree has been realised and part 
is still due. On the mortgager not making good the money, tbe 
plaintiffs petitioned for a foreclosure, and before the period for fore- 
closing the mortgage had expired, Ukber Allee died, and was suc- 
ceeded by Kurm Allee, against whom the plaintiffs took out proceed- 
ings, and the mortgage was eventually foreclosed. On half the 
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village being brought to sale in satisfaction of a decree, the plaintifis 
obtained an order from the court that due notice of the mortgage 
should be given at the time of sale. This notice was given, when 
the property was sold, and bought by Hursahoy Sing,' who is now 
in the place of the former proprietors, and this suit is instituted to 
oblige nim to act as such. Each of the defendants failed to defend 
the suit, and a decree was passed in favor of the plaintiffs, valuing 
the mesne profits at rupees 973-5-4. 

Against this decree Hursahoy Sing instituted an appeal, when it 
was observed by this court that the principal spdder ameen had not 
ascertained the value of the mesne profits through the medium of 
an ameen. The case was therefore returned that this irregularity 
might be remedied. This has been done by the lower court, and a 
second decree passed awarding mesne profits amounting to rupees 
429-3-2i 

Against this second decree Hursahoy Sing again appeals, and on 
this occasion he enters into a full defence of the suit, and urges no 
objection to the amount of mesne profits awarded. 

Judgment. 

I uphold this decree in all its integrity, and fine the appellant fifty 
rupees under Section 3, Regulation XIII. of 1793, for having institu- 
ted a litigious appeal. 

• The 17th November 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

Nos. 27 and 28. 

Appeals against the decree of Moulvee Syud Mnnnour Ally^ the Prin- 
cipal Sudder Ameen of Shahabad^ dated the Mth July 1846. 

Buktour Pandy, (Plaintiff,) Appellant, 
versus 

Baboo Dial Sing and Baboo Lai Bahadoor Sing, (Defendants,) 
Itespondents. 

This suit was instituted, on the 13th February 1846, to recover 
the sum of 1,800 rupees, the value of mesne profits accruing on a 
two annas share of talooka Bhudwar from 1228 up to 1241 F. S. 

The plaint sets forth that Baboo Lai Bahadoor Sing sold to the 
plaintiff with other property, a two annas share in the talooka of 
Bhudwar, and the purcnase was completed in due form on the 5th 
August 1820, but the seller would neither agree to a dakhil kharij 
nor to give possession. A suit was therefore instituted against him 
in the zillah court of Ghazeepore to oblige him to give possession in 
that part of the property sold, which was situated in the Ghazeepore 
district, and a final decree was obtained by the plaintiff. That as 
regards the talooka of Bhudwar, Baboo Dial Sing prevented the 
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plaintiff’s getting possession, on the plea of his holding a mortgage 
of it A suit was instituted to settle the point, and on the Slst 
March 1834, a decree was passed in favor of the plaintiff, conse- 
quently the plaintiff obtained possession, and also recovered mesne 
profits from Baboo Dial Sing from the date of decree up to die 
date of possession, and this suit is instituted to recover mesne pro- 
fits prior to the decree, that is, from the date of purchase up to the 
date of decree. 

The defendant, Baboo Dial Sing, alone defends the suit, and pleads 
that the cause of this action having arisen more than twelve years 
ago, the suit is irregular and contrary to Regulation, that his pos- 
session in four annas of talooka Bhudwar sold to him by Baboo 
Lai Bahadoor Sing, since 1233, is established by decrees of court, 
the plaintiff can therefore have no claim against him for mesne pro- 
fits accruing prior to that period. 

The principal sudder ameen decides that since the suit was insti- 
tuted on the 13th February 1846, the plaintiff is only entitled to 
mesne profits for half the Fusly year 1241, the amount of which 
must be ruled by the amount fixed by the decree for mesne profits 
passed in 1834 ; on that occasion the mesne profits for two years on 
two annas of talooka Bhudwar were ruled at rupees 179-10-9, and 
on Jumoee Khaur at rupees 28-10-9 : a decree is therefore passed in 
favor of plaintiff for rupees 44-14-0, on account of Bhudwar, and 
rupees 7-2-6, on account of Jumoee Khaur. 

Against this decree the plaintiff institutes an appeal, pleading that 
the calculation ought to be made from the 5th April 1836, the date 
on which he obtained a decree for possession, and that this suit is 
therefore within the statute of limitations. 

Judgment. 

Without doubt the cause of this action arose in 1228 Fusly, and 
the suit was instituted on the 13th February 1846, corresponding 
with Phalgoon 1253, and the only part of the appellant’s claim 
which will come within the law of limitations is for half the year 
1241. I therefor'^ agree with the lower court in the view taken 
of the case, and confirm the decree under Clause 3, Section 16, 
Regulation V. of 1831. 

The 17th November 1846. 

Present : W. St. QUINTIN, Officiating Judge. 

No. 28. 

In this case the same parties litigate on the same grounds for 
mesne profits accruing on two annas of mouzah Jumooee Khaur. 

The nature of the case, the decree passed by the lower court, 
the appea), and the view taken of the case by this court, are fully 
detailed in appeal No. 27, just disposed of. 
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Th£ 17th November 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 29. 

Appeal against the decree of Mouloee Syed Munour Ally^ Principal 
8uMer Ameen of Shahabad^ dated \^th July 1846. 

Rajnatli Sing, (Defendant,) Appellant, 
versus 

Mr. R. Solano, (Plaintiff*,) Respondent. 

This suit was instituted, on the 16th January 1846, to recover 
the sum of 1766-11-4-5, being the amount, principal and interest, on 
a deposit bond, plus certain court expences. 

The plaintift’’s declaration is, that Mr. Matthews, the former pro- 
prietor of the Dunvvar factory, held certain villages in farm from 
Chowdree Soobkurn Sing and others, on a lease from 1243 up to 1251 
F. S., at an annual rent of one thousand Sicca rupees; that on the 
demise of Mr. Matthews, Mr. Fusil became proprietor of the factory, 
and he paid the rent due from this farm for the year 1248 F. S., 
and in the year following his landlords required him to furnish 
security, when Rajnath Sing (the defendant) agreed to be surety 
on Mr. Fusil depositing the amount of one year’s rent with him, and 
he furnished Mr.,, Fusil with a deed of deposit dated 27th April 
1841, in which the defendant agreed to carry 12 annas per cent, 
interest to the credit of the deposit, and eventually to pay the sum 
deposited as the rent for }251, the last year of the lease^ and to fur- 
nish Mr. Fusil with the acknowledgment of his landlords for |tlie 
same; that this arrangement was agreed to by all the parties con- 
cerned; that on the demise of Mr. Fusil, Mr. Solano (the plaintiff) 
purchased the factory, and on Rajnath' Sing failing to pay the rent 
ibr 1251 with the money be held in deposit, the landlords instituted 
suits against him and the plain tiftj and got decrees in the sudder 
ameen’s court dated 14th February and 29th March 1845, in these 
decrees Rajnath Sing was exempted from respon'sibility, but in 
appeal the sudder ameen’s decrees were modified and Rajnath Sing 
was held responsible jointly with the plaintiff ; that in executing 
these decrees, Rajnath Sing’s property was not attached, and there- 
fore the plaintiff' paid the whole amount: this suit is therefore 
instituted to recover the amount of the sum deposited, with the 
Interest thereon, as well as the amount for which Rajnath Sing was 
responsible in the decrees above mentioned. 

Rajnath Sing in his defence pleads that being acquainted with 
the late Mr. Fusil, he had stood security for him ; that he repudiates 
the deed of deposit, and that since that deed was produced in the 
sudder ameen’s court by the plaintiiBF to procure his exemption from 
all liability and had failed, the present suit is groundless ; that if 
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this sum of money had been deposited, the fact would have been 
mentioned in Mr. Fusil’s surety bond, nor was any mention made 
of the transaction in the plaints of the suits instituted by the pro- 
prietors. 

The principal sudder ameen considers that the oral evidence 
establishes the validity of the deed of deposit ; that the decrees of 
court prove that the plaintiff was obliged to pay the rent for 1251 
F. S., and therefore decrees the amount of the deposit with the in- 
terest agreed upon in favor of the plaintiff ; and rejects his claim to 
the court expences, since the plaintiff, if he did so, satisfied them, at 
his own risk. 

Against this decree, Rajnath Sing institutes an appeal, pleading 
that he has proved the deed of deposit to be a forgery, and that the 
decree of the lower court is altogether erroneous. 

Judgment, 

I see no reason whatever to disturb this decision. The oral evidence 
produced by Mr. Solano establishes the validity of the deed of depo- 
sit, and it is most iraprobaftle that the appellant should have become 
Mr. Fusil’s security merely on account of an acquaintance existing 
between them : a deposit and agreement of this nature is exactly 
what might be expected between the parties. I therefore uphold 
this decree under Clause 3, Section 16, Regulation V. of 1831. 

The 18th November 1846. 

Present: W. St. QUINTIN, O^piciatino Judge. 

No. 30. 

Appeals against a decree of Moulvee Syed Munour AUy^ Principal 
Sudder Ameen of Shahabady passed on the 31a/ July 1846. 

Musst-Woozeerun, (Defendant,) Appellant, 
versus 

Sbab Kubbeer Oodeen, (Plaintiff,) Respondent 


^ ^ No. 31. 

Sbab Kubbeer Oodeen, (Plaintiff,) Appellant, 
versus 

Mnsst Woozeerun, Musst Jabidah, Mosunia Abdoosmnt, nephenr 
of Woozeerun, Mnsst. Lntbiff Oonissa, the daughter, and Iradut 
Hussain, son-in-law of Beebee Usmut deceased, and Ukroon- 
Ool-Huk, (Defendants,) Respondents. 
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No. 32. 

Musst. Luthiff Oonissa, (Defendant,) Appellant, 
versus 

Shah Kubbeer Oodeen, (Plaintiff,) Respondent 

• — - 

No. 33. 

Iradut Hussain, (Defendant,) Appellant, 
versus 

Shah Kubbeer Oodeen, (Plaintiff,) Respondent. 

This suit was instituted, on the 17th March 1845, to set aside a 
fictitious deed of agreement dated 5th September 1826, regarding 
the sale of talooka Ghurrah, and to realize the balance of a decree 
amounting to rupees 4731-6-6, by a sale of the property. 

The declaration of the plaintiff is, that he formerly instituted a 
suit in the provincial court at Patna against Beebee Usmut for 
certain assessed and rent-free estates, imd on her attempting to 
alienate her property, he procured a notice to be served on her un- 
der Regulation IL of 1806, and on 28th June 1822, he obtained a 
decree, that in appeal the assessed estates involved in the suit were 
exempted. That after this the plaintiff obtained a decree for mesne 
profits, and in taking out execution, he gave in, in his inventory, 
the assessed estate of Ghurrah, as the property of Beebee Usmut, 
and the subject of the present suit. That the defendants urged ob- 
jections, stating that the estate belonged to Musst. Wooz^erun, who 
had made a fictitious purchase of it in the name of Ukroon-Ool-Huk : 
this claim was disallowed by thp provincial court, but eventually 
admitted in a summary appeal to the Sudder, and on 30th July 
1838, the plaintiff was told to seek his remedy in a regular suit. 
That the deed of agreement between Wobzeerun and Ukroon-Ool- 
Huk, dated 5th September 1826, in which Woozeerun is declared to 
have been a party to the purchase, and eventually to have paid the 
whole of the purchase money, and become sole groprietor, is fictiti- 
ous; that Beebee Usmut had been served with notice not to alienate 
her property; that up to the date of the plaintiff’s final decree, 
Beebee Usmut’s right and possession of the property had never been 
questioned ; that had these transactions really occurred they must 
have come to light; that it has never been proved that either 
Woozeerun or Ukroon-Ool-Huk ever did make good the purchase 
money ; that the latter was a pauper^ and unable to do so ; that had 
the money been actually paid to Beebee Usmut, the plaintiff’s de- 
cree would have been satisfied from it ; that the deed of agreement 
between Woozeerun and Ukroon-Ool-Huk has never been authen- 
ticated by proper authority; that the husband of Woozeerun on a 
former occasion attempted a forgery to prevent the plaintiff’s getting 
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possession, which was set aside by the courts ; and that this suit is 
therefore instituted to set aside the deed of agreement and to 
realize the balance of the plaintiff’s decree from the property 
involved. 

Musst* Woozeerun replies that from the date on which she paid 
the purchase money she has had possession of Ghurrah ; that the 
seller, Beebee Usitiut, has acknowledged her purchase in all the 
courts ; that the plaintiff^s suits against her and the other defendants 
have been dismissed on the validity of this deed of agreement, and 
therefore a second suit to try issue on tliat deed is irregular; she 
then proceeds to show several instances in which this ikrarnamah 
has been recognised by authority, and pleads, lastly, that the deed of 
agreement is dated 5tli September 1826, twenty years ago, and that 
at the time of the sale to Ulcrdon-(K>I-Huk, and her subsequent agree- 
ment with him, the pkintiff* had not obtained his decree for mesne 
profits against Beebee TJsmut. 

Two of the other defendants, Luthifibonissa and Iradut Hussain, 

1 )lead in confirmation of Wpozeerun’s pleas, and declare that they 
lave nothing to do with thi mattei^, and the remaining defendants 
neglect to defend the suit. 

The principal siidder^^ameen decides that this transaction has an 
appearance of fraud, since it took place amongst the members of the 
same family, at the time tod when the'plaintift* had obtained a decree 
against tfiem for possession, and the deed of agreement dated the 
5th September 1826 h^s never been produced in original, from 
which the real nature of the transaction might Ijave been gleaned ; 
and from the admission of Itoth parties there is good reason to infer 
that the deed was written on an inadequate stamp of eight annas ; 
that it was dated some time pridf to the institution of the suit for 
mesne profits, on the part of the plaintiffs, and yet it was not pro- 
duced in the dakhif kharij case before the collector till after that 
suit was decided ; that the mere mention of partnership in the deed 
of agreement does not constitute a deed of partnership, and that 
where sHch v^uable property was concerned, a deed was required. 
But since on the strength ot this deed Mijsst. Woozeerun obtained 
a decree in the judge^s court, ddfted 2 1st September 1841, giving her 
possession oi^. other villages, it is not for this court to question the 
validity d? it. The suit is therefore dismissed, but the features of 
the case require that each party should pay their own costs. 

Against this decree both parties institute appeals. The plaintiff 
on the score that the validity of the deed of agreement has never 
been investigated, and the defendants because they deny their liabi- 
lity to pay expences in a suit which has been dismissed. 

Judgment. 

The remarks made by the principal sadder ameen in this case 
are superfluous. Mr. Alexander’s decree, dated 21st September 1841, 
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recognises the validity of this deed of agreement and of Musst 
Woozeerun^s right to possessiDn from it, and this decree has been 
upheld in appeal before the Sadder Court. The plaintiff in that suit 
is the plaintiff in the present one, and this is palpably an attempt 
to try issue again on a question which has been finally disposed of, 
in opposition to clause 16, Regulation III. of 1793. I am ^iiite 
unable to discover any features in this case to make it either rea- 
sonable or just that the' defendants should be saddled with their ex- 
pences. I therefore modify the decree as far as exempting defen- 
dants from all liability and holding the plaintiff responsible for all 
expences both in the original suit and in the present appeal cases. 


The 2l8T November 1846. 

Present: W. St. QUINTIN, Judge. 

No. 34. 

Appeal against a decree of, Sped Maruour Alhj^ Principal Sadder 
Ameen of Shahahad, dated the 27 th August 1846. 

Moulabux Rai, Deega Rai, Gokool CHund, farmer, and Pertab 
Rai, cultivator, (Defendants,) Appellants, . 

' versus 

Musst. Sook Bassy, (Plaintiff) Respondent. 

This suit was instituted, on the 5th March 1846, to obkin pos- 
session of half the village of Kqprooj, and to become recorded pro- 
prietor, with mesne profits for the kureef and bud wee harvests of 
1253 F. S. ; the whole valued at 1053 rupees, 8 annas and 6 pie. 

The plaint sets forth that thisi^ village of Kooroqj was acquired by 
Kunchun Rai, the common ancestor of| plaintiff and defendants ; that 
he died, leaving five sons, Geedh Rai, Sheo Rai, Jeet Rai who died 
without heirs, and Pirthee Rai, who was the girnt^ grandfather of 
Dookee Rai, the husband of the 'plaintiff, and ^l^ojait Rai, the an- 
cestor of the defendants Moula Bux R^i, Deega Rai, and of Khoda- 
bux Rai, who have always, one after another, enjoyed a proprietory 
right in half this village, and Pirthee Rai and his descendants have 
held the other half ; that it was resumed in the name of Dookee Rai 
as half proprietor, and the defendants as holding the other half; that 
at the time of the settlement Dookee Rai was prevented by sickness 
from attending, and consequently the settlement was made in the 
name of the defendants ; that hence the defendants made themselves 
out to be the proprietors of the whole village, and their farmers 
Gookool Chundhad a dispute with the^ plaintitf’s farmer, which be- 
came the subject of an Act IV. 1840 case, when the magistrate 
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ruled the whole village to the possession of the defendants, and his 
order was reversed by the sessions judge, who gave possession of 
half the village to the plaintiff; that the plaintiff then instituted a 
civil suit in the sudder ameen’s court to reverse tlie settlement and 
get her name recorded as proprietor^ which was dismissed without 
investigation ; that the defendants also instituted a civil suit to set 
aside the orders of the sessions judge, and eventually obtained a de- 
cree in their favor ; that the property is ancestral, and this suit is in- 
stituted to obtain possession in half of it. 

The defendants in reply deny the right of the plaintiff to any por- 
tion of the estate, and plead that from 1163 up to 1203, this estate 
was registered as the property of their ancestor Soojait Rai, and 
after him in the name of Khodabux Rai, the uncle of Deega Rai, 
and no register of the namfe of Dookee Rai, the plaintiff’s husband, 
can be found ; that if his name had been so, he would have raised 
objections at the time of the settlement and would have been ad- 
mitted to it ; that in 1805 a suit was instituted between Madarbux 
Rai, the ancestor of Moulabux Rai, on the one side, and Geenoo 
Ray himself, and Deega Rai, the heir of Imtnaumbux Rai, to settle 
the extent of their respective shares, and in 1810 a decree was pass- 
ed giving Madarbu^t Rai 40 beegahs of land and dividing the rest 
eoually between the other parties ; that when an ameen was appoint- 
eu to distribute accordingly, he allowed 27 beegahs without naming 
any extent of shared, or any particular cultivators,* to Dookee Rai, 
and this is inserted in the ameen^s measurement papers in 1811; 
that Dookhee Rai remained in possession to this extent up to his 
death, and for upwards of twelv^years he remained content; that his 
heirs, Ushoo Rai and others, sold th^ holding to Jewut Rai ; that the 
institution of this suit is therefore opposed to the statutes of limitation ; 
that on the 29th November 1845, the sudder ameen moonsiff gave 
them a decree against the plaintiff', reyersing the session judge^s award 
under Act IV. of 1840^ and ajso decreed to them mesne profits, and 
his decree was upheld by the judge; that the plaintiff instituted a 
suit to get her name recorded as proprietor, and on seeing no chance 
of success allowed the cause to go by default 

The principal sudder ameen decides thdt the genealogical trees 
filed in the case and other papers show that this village was ac- 
quired by Klmcnun Rai, the common ancestor of both parties, and 
the defendants produce no proof of its Slaving been acquired by 
Soojait Rai ; that at the foot of the agreement dated 5th Maugh 1246 
F. S., entered into with Sohawun Chund aigi Gopal Sing, the in- 
sertion of the detail of the extent of land is most irregular and out of 
place, it is inserted with different ink, and is palpably a postscript, 
and from the account given of this transaction to which all were 
parties, b^y Sohawun Chund, it is evident there was no occasion for 
any detail of shares at all, and especially none for any detail of the 
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extent of land, if there had, there should also have been a detail of 
rent on each lot ; that the decree of the civil court of this district 
dated 7th July 1840, in which Madardnx Rai was plaintiff and 
Geena Rai and Deega Rai were defendants, and which suit was 
amicably settled between the parties on an ajijreement that Ma- 
darbux Rai should receive 40 beegahs, and the remainder be 
equally divided between the other sharers, does not bar this suit, 
seeing that neither the plaintiff nor her husband, Pookee Rai, were 
parties to that suit, nor were they parties to the partition which re- 
sulted from that suit ; that the defendants produced no documents 
which invalidate the claim of the plaintiff*, and the oral evidence 

! )roduced by the plaintiff proves that Dookee Rai had possession of 
lalf the village; that the decree obtained in the sudder ameen’s court, 
dated 19th November 1845, does not affect this claim, since the 
only point settled thereby was with whom the settlement was actually 
made ; but since the plaintiff does not prove the mesne profits, a 
decree is passed in favor of the plaintiff, giving her possession in half 
the village, and that her name be recorded as the proprietor thereof. 

Against this decree the defendants institute an appeal, urging the 
same pleas against the plaintiff^s claim as they did in the first in- 
stance, and denying that the possession of Dookee Rai is proved to 
have been more than the twenty-seven beegahs, and that his right 
and title in the estate was investigated and disposed of in the sud- 
der ameen’s decree. 

Judgment. 

A glance at the genealogical tree, the authenticity of which is 
not questioned by either party, shows that Dookee Rai, as the 
lineal descendant of Kunchun Rai, has a clear hereditary right to a 
half share in his estate. The proceedings of the resumption and 
settlement officers prove that this estate was in the possession of 
Kunchun Rai, the common ancestors of these litigants, and the oral 
evidence produced by the plaintiffs is very positive as to the fact of 
Dookee Rai having been the recognised proprietor of half the 
estate : this is supported also by the evidence of Sohawun Chund, 
the farmer, who declares that he took the estate^in farm from these 
parties collectively, and the agreement entered into with him has 
evidently been falsified by a fresh insertion at the foot of the docu- 
ment, by which an attempt is made to show that Dookee Rai only 
leased out 27 beegahs, as his share in the estate. The point de- 
cided by the sudder ameen was with whom was the settlement of 
the estate actually made, not with w^hom it ought to have been 
made ; and since Dookee Rai was no party to the suit which ended 
in a distribution of certain shares in the estate, his right and in- 
terest were in no way affected. As I see no reason to alter this deci- 
sion, I confirm the decree under Clause 3, Section 16, Regulation 
V. of 1831. 
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The 21st November 1846* 

Present: W. St. QUINTIN, Officiating Judge. 

No. 36. 

Appeal against a decree of Sped Munour Ally^ Principal Sudder 
Ameen of Skahabad^ dated 19/A August 1846. 

Buktour Pandee, for himself and as the guardian of Muthoora 

Persaud Narain, minor, and heir and grandson of Bahorun Pandee, 

(Plaintiffs,) Appellants, 

versus 

Inderjeet Sing, and twenty-three others, (Defendants,) Respondents. 

This suit was instituted, on the 7th March 1846, to procure 
exemptions from responsibility in the sum of 3124-15-6, being the 
amount, principal and interest, in a decree for mesne profits paid on 
the plea of partnership in 140 beegahs, 7 biswas of land in the village 
ofPuteah. ^ / 

The plaint sets forth, that the defendants instituted a suit against 
the plaintiffs, and one Utchruj Loll, and obtained a decree for mesne 
profits, principal and interest, accruing on 140 beegahs, 7 biswas of 
land ill the village of Puteah, and court expences, amounting in all 
to 4107-0-6, and this decree was upheld in appeal ; that Utchruj Loll 
was proprietor of half the village of Utundah, and Buktour Pandee 
and Bahorun Pandee were joint proprietors in the other half; that 
the suit ought therefore to have been divided into two shares, which 
was not the case ; that from the resolutions of the Sudder Dewany 
dated 22d December 1837, and 28th December 1840, interest 
ought to have been calculated from the date on which the amount 
of mesne profits was fixed, which was not done ; that two miscella- 
neous petitions presented by the plaintiff* on the subject were not 
attended to, and this suit is therefore instituted to try issue on the 
points above named. 

The defendants plead that their decree was collectively against 
the plaintiffs, and that without paying the full amount none of the 
parties are entitled to exemptions, and that these oljjections of the 
plaintiffs have been overruled in all the courts,*Und the institution 
of this suit is opposed to Construction No. 1129 dated 9th February 
1838. 

The principal sudder ameen decides that since the decree ob- 
tained by the defendants was collectively against the plaintiffs, the 
execution must be so also, a fresh suit against the decree holder is 
not cognisable, that the resolution of the Sudder Dewanny Adawlut 
under date the 22d December 1837, has nothing to do with a ques- 
tion which has been disposed of in a regular suit, and the plaintiffs’ 
suit is therefore dismissed. 

Against this decree the plaintiffs institute an appeal on the same 
grounds stated in their plaint. 
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Judgment. 

Since the institution of this suit is clearly opposed to Construction 
No. 1129 dated 9th February 1838, 1 see no reason to disturb this 
decision, and therefore uphold the decree under Clause 3, Section 
16, Regulation V. of 1831. 


The 23d Notember 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No 21. 

Appeal against the decree of Roy Shnnker LolU Sndder Ameen of 
Shahabady dated SthJime 1846. 

Gunesh Persaud, (PlaintiflF,) Appellant, 
versus 

Kallee Churn Sing, Hurdeal Sing, Goordeal Sing, Nundroop Sing, 
Umrit Lai, Dowun Sing, and Sunder Loll, (Defendants,) 
Respondents. 

This suit was instituted, on the 23d September 1845, to recover 
the sum of 410 rupees, principal and interest, on a bond. 

The plaint sets forth that Kallee Chjirn Sing and Hurdeal Sing 
borrowed 23t) rupees from the plaintiff, and, in satisfaction of the 
debt, mortgaged 10 Beegahs, 10 biswas of private cultivation in 
their share of the village of Raradeerah, the conditions of the mort- 
gage deed, dated 25th Bysack 1247 F. &, being, that the plaintiff 
should have possession from 1248 up to 1259 F. S., and satisfy 
himself for the debt ; a pottah and kabooleat were also exchanged 
between the contracting parties. That five years have elapsed 
without the plaintiff having obtained possession, and that Goordeal 
•Sing and the remaining defendants, in collusion with Kallee Churn 
Sing and Hurdeal Sing, keep possession to defeat the fulfilment of 
the conditions of the mortgage ; and this suit is therefore instituted 
to recover the •priqgipal and interest of the money advanced to 
Kallee Churn Sing and Hurdeal Sing. 

The defendants, Kallee Churn Sing and Hurdeal Sing, deny 
having kept tlia plaintiff out of possession, and declare that Goorde- 
al Sing and the others, who are relatives of the plaintiff, held pos- 
session of the land mortgaged, by sufferance of the plaintiff; and 
that their shares have always been distinct and separate from Goor- 
deal Sing and the other shareholders’ ; that the land mortgaged is 
specified in the kabooleat to which Goordeal Sing, Nundroop, and the 
other shareholders, were witnesses ; that the plaintiff enjoyed the 
usufruct of the land through the medium of Goordeal Sing, &c. 

Defendant, Sunder Loll, denies having kept the plaintiff from 
possession, and declares that, after the mortgage, the plaintiff made 
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the land over to Goordeal Sing, Nundroop Sing, and Umrit Loll, who 
collected the produce from it, but that he is not aware whether they 
paid rent to the plaintiff or not. 

Nundroop Sing and Umrit Loll reply that it is not specified^ in 
the mortgage deed, that Kallee Churn Sing and Hurdeal Sing 
mortgaged the land of their own private cultivation ; that the land 
in question, which is said to be in their possession, is held by ^ Goor- 
deal Sing, and that they themselves have nothing to do with it- 

Goordeal Sing replies that Kallee Churn Sing and Hurdeal Sing, 
in collusion with Sunder Loll and others, have kept the mortgage 
land in their own possession, and have not made it over to the plaintiff. 

The sudder ameen decides that it is proved by the evidence to the 
kabooleat and by other papers in the case, that the mortgaged 
land, namely, 10 beegahs, 10 biswas was first made over by the 
plaintiff to Goordeal Sing and others, and afterwards to Goordeal 
Sing alone, and the investigation made by the ameen and also the 
reply of Sunder Loll, clearly establish that the land in question is in 
the possession of Goordeal Sing. The case is therefore dismissed, 
and this decision is to be no bar to any fresh suit which may*be 
instituted against Goordeal Sing. 

Against this decree the plaintiff institutes an appeal, reiterating 
the pleas set forth in his original declaration. 

• Judgment. ^ 

This is a conditional mortgage, and to bar this claim the posses- 
sion of the^ appellant must be clearly established. The respondents 
plead that Goordeal Sing held the land mortgaged on sufferance 
for the appellant ; and in this way they attempt to prove the posses- 
sion of the appellant. Oral eviaence is the only proof produced to 
establish this point, and it requires something more than this to 
satisfy the court that the mortgagers acted up to their agrcenicnt, 
and did give possession to the mortgagee. Goordeal Sing is a 
partner with the mortgagers in the estate, which makes it still more 
incumbent that some written agreement should havej3assed between 
him and the appellant. As I consider the possession of the appellant 
is not proved, I reverse the decree of the lower court, and give 
the appellant a decree for principal and interest with all costs 
against the mortgagers, Kallee Churn Sing and Hurdeal Sing, and 
exempt the other respondents from liability. 
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The 23d November 1846. 

Present: W, St. QUINTIN, Officiating Judge. 

No. 35, 

Appeal against a decree ^ St/ud Munour Ally, the Principal Sudder 
Ameen of SHaliabad, dated 21^^ August 1846. 

Muhabeer Sum Sing, (Plaintiff,) Appellant, 
versus 

LarRamesliur Buxsh Sing, (Defendant,) Respondent 

This suit was instituted, on the 18th December 1845, to recover 
the sum of 1,905 rupees, being the amount, principal and interest, of 
maintenance accruing from 1248 tip to 1252 Fusly. 

The plaint sets forth that Baboo Sheo Purkash Sing, the father 
of the defendant, always maintained the plaintiff, that Baboo Sheo 
Purkash Sing and Baboo Hur Purkash Sing gave up their birth- 
right, according to a deed of agreement dated 20th K^artick 1244, 
and Maharaja Jye Purkash Sing made over certain property as 
a maintenance for their sons Lai Ilameshur Buxsh and Lai Bur- 
meshur Buxsh ; that at the time this was done. Baboo Sheo Perk ash 
Sing ani Baboo Hur Purkash Sing pai 1 to the plaintiff from their 
incomes a maintcniinco of 575 rupees annually, and directed their 
sons to make this sum good to him, — the defendant by paying 
300 rupees A, year, and Lai Rameshur^ Buxsh 275 rupees; that the 
latter has regularly -paid his quota, and the defehdant did so from 
1244 up to 1247 ; that the plaintiff holds a bond from the defendant 
dated 24th Bhadoon 1244, in which he agreed to pay this pension, 
and this surt is instituted to recover the aifiount accruing from 1248 
up \o 1252, with interest thereon. 

The defendant pleads in reply, that it is entirely optional witli 
him to pay this pension, and that he is in no way answerable for 
his father’s acts ; that the deed held by the plaintiff is of no use to 
him, since stipends are only paid for service or from favour, and 
that for some time past enmity has existed between him and the 
plaintiff. ^ 

The principal sudier ameen decides, that the court cannot enter- 
tain a suit of this nature, since the defendant declares that it is 
optional with him to pay this pension, and that according to the 
Construction 230, a claim for pension is not cognizable by the 
civil courts : the suit is therefore dismissed, and the matter left to be 
disposed of by the parties concerned, each party paying its own 
expences. 

Against this decree the plaintiff institutes an appeal, on the plea 
that he is entitled to a decree, and that the Construction quoted by 
the principal sudder ameen is not applicable to the case. 

Judgment. 

I agree with the principal sudder ameen, that it is optional with 
the defendant to continue to pay this stipend. An act of generosity 
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of the father is not bindinj^ in Ip.w upoa the son ; and when the Ma- 
harajah made over a maintenance to the respondent, he did not in 
any way bind the respondent down to pay a yearly stipend out of it 
to the appellant The Construction quoted by the lower court is 
not applicable to the case : it declares that claims on the Government 
for pensions are only cognizable Iby collectors. This mistake has pro- 
bably laid the foundation of this appeal, which is hereby dismissed, 
and the decree of the lower court upheld, and copy of the order 
sent to the principal sudder ameen for his information and future 
guidance. 

The 24th November 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 235. 

Appeals against a decree of Mr, A, Almeida^ the Additional Moon-- 
siff of Shalialady dated I3th July 1846. 

Kejha Misser, (Defendant,) Appellant, 
versus 

Deendcal Sing and Kalee Churn, Farmer, (Plaintiffs,) Respondents. 

• *No. 237. 

Dhoutal Misser, (Defendant,) Appellant, 

, versus 

Decndeal Sing and Kalee Churn, farmer, (Plaintiffs,) Respondents. 


No. 240. 

Musst. Khumliah, (Defendant,) Appellant, 
versus 

Deendeal Sing and Kalee Churn, Farmer, (Plaintiff^) Respondents. 

These suits belong to cause No. 244, decided by this court on 
26th October 1846, in which case the moonsiff’s decree was upheld. 
The same parties are litigants, and in these cases the defendants are 
the appellants : in No. 2*24 the appeal was on the part of the plain- 
tiffs. For the reasons recorded in my decision in appeal No. 224, 
I uphold the moonsiff^s decree in each of these cases. 
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The 24th November 1846. 

Present; W. St. QUINTIN, Officiating Judge. 

No. 308. 

Appeals against a decree of Mr. A. Almeida, the Additional Moonsiff of 
Arrak, dated 28th August 1846. 

Sheolal, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 85-3, arrears of rent. 

No. 310. 

Bishnath Chowdhurry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent. 
Rupees 33-9-3, arrears of rent 

No. 311. 

Jugurnath Gwala, (Defendant,) Appellant, 

• versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent. 
Rupees 15, arrears of rent 

No. 312. 

Asish Chowdry, (Defendant,) Appellant, 

. versus • 

Maharajah Maheshur Bux*Sing, (Plaintiff,) Respondent 
Rupees 15-13, arrears of rent. 

No. 313. 

Bhikharee Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 64-6-9, qjrrears of rent 


No. 314. 

Hu^hoTee Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respipndent. 
Rupees 76-13-6, arrears of rent 


No. 315. 

Soodursun Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Box Sing, (Plaintiff,) Respondent 
Rupees 54-1 1, arrears of rent 
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No. 316. 

Seonarain Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 63-15-3, arrears of rent 

No. 317. 

Bhrignath, heir of Sewa Chowdry, (Defendant,) Appellant, 

versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 57-15-6, arrears of rent 

No. 318. 

Runglall Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 54-12-G, anx^ars of rent 

No. 319. 

Bijadhur and others, (Defendants,) Appellants, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 35-1-6, arrears of sent 

No. 320. 

Burn Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
Rupees 29-15-3, arrears of rent 

No. 321. 

Oh’hedee Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent. 
Rupees 38-4-6, arrears of rent 

No. 322. 

Ochunt Chowdry, (Defendant,) Appellant, 
versus 

Maharajah Maheshur Bux Sing, (Plaintiff,) Respondent 
This suit was instituted, on the 27th February 1846, to recover 
the sum of rupees 17-10-9, principal and interest, of arrears of 
rent, accruing for 1252 Fusly, on 3 b. 14 c. 19 d. of cultivation, in 
the village of Chore Pokhur. 

The additional moonsiff has correctly recorded the merits of 
these suits, in the fdilowing words : ^ 
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“ The plaintiff prosecutes the ryotts of mouzah Ghorc Pokbur 
for the rent of the year 1248 F. S., at the rates mentioned in the 
notice served on them by him, in the month of Jeyth 1247 F. S., 
agreeably to the provisions of Sections 9 and 10, Regulation V. of 
1812, and the instruction of the late additional judge of this dis- 
trict, recorded in his decrees, dated 14th December 1837 and 16th 
February 1838, in certain cases, in which Maharajah Jy Perkash 
Sing Bahadoor, the late father of plaintiff, was complainant, and 
the ryotts of mouzah Ghore Pokhur, defendants ; but plaintiffs 
suits were dismissed by the additional moonsiff of Arrah on the 
11th September and 23d November 1843, on the ground of his 
not having conformed to the Regulation above quoted, by issuing 
only one notice to all the ryotts, when it was necessary to the due 
fulfilment of the law to serve each ryott personally with a separate 
notice, and in the event of his absconament, or concealment, to 
affix the notice at his usual place of residence; these decisions 
of the additional moonsiff were upheld by the judge on the 
18th December 1843 and 17th January 1844, on appeals being 
preferred by the plaintiff. Whereas since the purchase of mouzah 
Ghore Pokhur by plaintiff’s ancestor, at a revenue sale, the ryotts 
have not come to any settlement with plaintiff for their rents; 
plaintiff, induced by the instruction of the additional judge above 
noticed, issued separate notices to e^chof the ryotts of mouzah 
Ghore Pokhur, at the rate of Sicca rupees 3- 1*3-1, being a rate 
adopted by the collector in the settlement of the estate, and men- 
tioned in his proceedings dated 10th May 1825, but the ryotts having 
all concealed themselves, one copy of the notice was stuck up at 
tlie dwelling houses of the ryotts, and the other reserved for the pur- 
pose of being filed. Notwithstanding the issue of these notices, defen- 
dant has cultivated his lands for the year 1252 F. S., without hav- 
ing taken any pottah, or entering into any arrangement about the 
rents. Plaintiff* therefore lodges this action to realise the rents of the 
year 1252 F. S., from defendant for 3 beeghas, 14 cottahs, 19 doors, 
of land, at the rate of Sicca rupees 3-13-1, inserted in the notice. 

Defendant answe?;s that he has hitherto cultivated his lands at 
the long standing rate of rupees 2-4 per beegah ; that Maharajah 
Jey Perkash Sing Bahadoor, ancestor of plaintiff, after his pur- 
chase of the estate in 1237 F. S., realized from him the rents of the 
year 1238 F. ^ at that rate; that Maharajah Jey Perkash Sing 
Bahadoor having complained for the rents of 1239 F. S-, at an in- 
creased rate, his suit was dismissed by the late additional judge, and 
defendant’s old rate of rupees 2-4, upheld ; after which Maharajah 
Jankee Pershad Sing, styling himself guardian of plaintiff, also pre^ 
ferred several suits for the rents of 1248 F. S., at an enhanced rate, 
but his suits were dismissed by the additional moonsiff; the old rate 
of rupees 2-4 being again maiutained. A period of upwards of 
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twelve years having expired, since the purchase of mouzah Ghore 
Pokhur, plaintiffs suit for rents at a higher rate, is not admissible. 
Plaintiff holds no kubooleut from defendant, no notice was ever 
served upon defendant, and the notice enjoined by law can only be 
served the first year after purchase, and then too in the event of 
collusion between the ryotts and the former proprietors being dis- 
covered, nothing of which was ever practised by defendant The 
additional moonsiff never directed plaintiff to issue notices upon the 
ryotts. Plaintiffs ancestor complained before, for rents at the rate of 
rupees 3 per beegah ; but plaintiff now sues at Sicca rupees 3-13-1, 
which shews a discrepancy. Defendant offered to pay plaintiff’s 
umlahs his rents, at the rate of rupees 2-4, but intending to demand 
higher rents, they would not receive it Defendant only cultivates 
3 beegahs, 5 cottahs of land in mouzah Ghore Pokhur.” 

The moonsiff s judgment is as follows : 

*‘From the record of this case it is apparent, that mouzah 
Ghore Pokhur, pergunnah Arrah, the property of Meer Wuzeer 
Allee, having been brought to sale for arrears of Government 
revenue, was purchased by Maharajah Jey Perkash Sing, the 
ancestor of plaintiff, on the 23d August 1830, corresponding 
with the 19th Bhadoon 1237 F. S., for the siim of rupees 12,000, 
through his mokhtar Hur Sahae Sing. One year after the pur- 
chase, that is, in the year 1238 F. S., seventeeh ryotts of the 
estate presented a petition to the judge, stating that disputes had 
arisen between them and the auction purchaser, regarding their 
rates and rents, upon which, a mohurir of the judge’s nazir, by 
name Laik Kam, was deputed for local enquiries, who reported 
that the ryotts and the auction purchaser having come to an 
amicable adjustment, the ryotts had executed a solehnamah, 
stipulating to pay the rents of the year 1238 F. S,, at the rate of 
rupees 2-4 per biggah, and from the year 1239 to 1242 Fusly, 
at the rate of rupees 3 per biggah. The solehnamah was also filed. 
Maharajah Jey Perkash Sing Bahadoor afterwards instituted 
several actions before the moonsiff of Arrah, agaipst Bal Govind 
and others, for the rents of the year 1239-^FusIy, at the rate 
of rupees 3 per biggah, being the same that was agreed to, in 
the solehnamah, and obtained decrees from the moonsiff, which, 
on regular appeal, were affirmed by the principal sudder ameen ; 
but on special appeals being preferred, the decisions of the 
lower courts were reversed by the additional judge on the 14th 
December 1837 A. D. ; the solehnamah, which the ryotts denied, 
being disproved, the former rate of the ryotts, viz. rupees 2-4 per 
biggah, upheld, and the auction purchaser instructea to pursue 
the course prescribed in Sections 9 and 10, Regulation V. 1812, if 
desirous to enhance the rents of the ryotts. After this. Maharajah 
Jey Perkash Sing Bahadoor petition^ for a review of judgment, 
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and, filing copy of the proceedings of the collector, dated 10th May 
1825, in which the rates prevalent in, and at which mouzah Ghore 
Pokhur, was settled, were put down at rupees 5-8 J, rupees 4-4^, 
and rupees 3-13^, prayed that rents may be awarded to him, at one 
of these rates; his petition however was rejected on the 16th 
February 1838 A. I)., the instructions formerly given him being 
again repeated. In conformity to these instructions, the auction 
purchaser issued one single notice, to all the ryotts collectively, 
requiring rents from them, at the rate of rupees 3*-13^, and laid 
several actions against Nurkoo Kandoo and other ryotts, for 
the rents of the year 1248 F. S. ; but his suits were dismissed 
by the late additional moonsiff of Arrah, on the 11th September 
1343, on the score of the service of one notice, upon all the 
ryotts of an estate, not being enough, to the fulfilment of the 
law, which requires that every ryott should be served with 
a separate notice : these decisions were, in appeal, upheld by the 
judge. Plaintiff having again issued separate notices to each ryott, 
containing the quantity of land in his cultivation, and the rate of 
assessment, viz. rupees 3-13-1 per biggab, now sues defendant, and 
forty-seven other ryotts, for the rents of the year 1252 F. The 
notices served upon the ryotts are in substance as follows: “ Mouzah 
Ghore Pokhur having been purchased by me at public auction, 
and your jumitia not having been yet settled, I hereby notify to 
you, agreeably to Sections 9 and 10, Regulatihn V. 1812, that 
you take a pottah from my umlahs, and execute a kubooleut, before 
you cultivate your lands for the year 1252 Fusly; failing in 
which, you‘ will be charged rents lor yolir holding, at the rate of 
rupees 3-13-1 per biggah; ” and at the foot of the notice, is 
inserted the quantity of land in the cultivation of the ryott, and 
the rate of assessment rupees 3-13-1, which makes the annual 
jumma quite apparent, by an easy calculation. Although defen- 
dant and the other ryotts deny receipt of the notice, yet from the 
evidence of six witnesses produced by plaintiff, the service of the 
notices, at thf houses of the ryotts, in consequence of their 
absence, is most satisfactorily established; this fact also receives 
further confirmation from a petition of information, presented to 
the judge, by Sheik Emam Buxsh and Sheik Noorool Hussein, 
mokhtars of tlm ptaintifi*, on the 6th June 1844 : the notices were 
affixed at the residence of the ryotts, on account of their abscond- 
ment, which is quite in accordance with Section 10, Regulation V. 
1812 A. D. Tne three witnesses brought by defendant to prove 
non-receipt of the notice by him, cannot refute the service of the 
same, because it is possilfle, that when the notice was served, the 
witnesses of defendant may have been absent, and ergo are, as they 
depose, ignorant of it The notice above referred to, having been 
served on the defendant, and the other ryotts, it was obligatory on 
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them to attend^ and, filing a kubooleut, to take a pottah ; not hav- 
ing done which, and yet cultivated their lands, tne defendant, as 
well as the other ryotts who were similarly served with notices, are 
bound to pay their rents at the rate mentioned in the notices,, 
agreeably to the provisions of Sections 9 and 10, Regulation V. 
1812. The wakeel of the defendant objects, that the notices 
issued by plaintiff are contrary to Section 9, Regulation V. 1812, 
inasmuch as the specific amount of rent, demandable for the year, 
is not inserted in them. This objection is quite inadmissible, because 
I find, on a close examination of the notice, that the quantity of 
land, in the cultivation of each ryott, together with the rate of as- 
sessment, are clearly noted down ; from which the total amount of 
rent is quite manifest ; thus I do not perceive any informality, or 
contravention to the law, above cited ; for instance, if a parcel of 
five biggahs of land be taxed at 2 rupees per biggah, the inser- 
tion in the notice of five biggahs, at 2 rupees per biggah, as much 
indicates the annual jumma to be 10 rupees, as the entry of 10 
rupees itself. The defendant does not quote any precedent in sup- 
port of this objection, which for the above reasons I reject altoge- 
ther. Defendant also objects, that after the expiry of more than 
12 years from the date of purchase, plaintiflF is not entitled to the 
privilege of the notice prescribed by Sections 9 and 10, Regulation 
V. 1812. This is also a futile objection, for having never accepted 
of rents from defendant, and the other ryotts, at the rate of rupees 
2J, except in the year 1238 Fusly, and that too, in consequence 
of the solehnamah executed by them ; and the additional judge, 
and additional moonsiff, having all along instructed him to con- 
form to the rules laid down in the above quoted regulation, plaintiff 
is certainly entitled to receive his rents, at the rate mentioned in 
the notice ; for the ryotts, on their part, -have entirely neglected to 
comply with the requisition contained in the notice, and have thus 
rendered themselves liable to the penalty comprised in it. The rate 
at which plaintiff demands rents is also very fair and equitable ; 
and shows that plaintiff has been very lenient to thejryotts, for on 
referring to the collector’s settlement proceedings dated 10th May 
1825, 1 find that mouzah Ohore Pokhur was settled with the 
former proprietor at the rates of Sicca rupees 5-8^, Sicca rupees 
and Sicca rupees 3-13;^; and it would be an act of glaring 
injustice and hardship, if the proprietor’s claim for the lowest of 
these rates, were refused, seeing that he has conformed to the law 
in every respect Although with reference to Construction No. 234, 
dated 3d February 1816, it was necessary to enquire if the land 
cultivated by deiendant, is capable of being taxed at the rate of 
rupees 3-13^, which is mentioned in the notice; but when it is 
evident from the settlement proceedings of the collector, that the 
estate Chore Pokhur has been settled at this, and two higher rates^ 
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after very careful local enquiries held by the collector, no fresh 
investigation appears called for. The defendant and the other 
ryotts allege, that they do not cultivate the quantity of land for 
which they have been charged ; but the cultivation of the same by 
them having been proved by the testimony of the putwarry and 
the witnesses of plaintiff, and no proof having been adduced by 
defendant, and the ryotts, to establish the deficiency each pleads ; 
nor even an ameen petitioned for a measurement ; I disallow this 
plea also. On the whole, I award to plaintiff a decree in this case, 
and forty-six more, analogous to it, which were simultaneously tried, 
for the full amount of claim, and costs of suit, as well as interest to 
the date of final recovery.” 

Against this decree, the defendants in fourteen of the suits, insti- 
tuted appeals, in which they attempt to subvert the reasoning of the 
moonsiff, and repeat the objections they made to these claims in 
the first instance. 

Judgment. 

It is proved that the respondent, in obedience to the orders he 
had received from the several courts, in which this amount of rents 
has been the subject of litigation, has now issued the notice enjoined 
under Sections 9 and 10 of Regulation V. of 1812; and since with re- 
ference to the rates at which tliis village was settled by the collector, 
the rates now proclaimed and demanded are fair and equitable, 
there can be no reason to disturb these decisions. I therefore uphold 
the decrees in all the cases under clause 3, Section 16, Kegulation 
V. of 1831v 
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The IOtii November 1846. 

Present: H. STAINFORTH, Judge. 

No. 112 of 1846. 

Appeal from. Mahomed Moazum^ Moomiff of Nubbeegunge. 

Rambullubh Shah, Appellant, 
versus 

Sonatun Looee and another, Respondents. 

Appellant sued to recover, with interest, 15 rupees, lent to 
resjKJiidents. 

Respondents denied the loan with several pleas. 

TJie moonsiff dismissed the suit on account of discrepancies in the 
evidence of appellant’s witnesses and on other groimds. 

Appellant pleads that his claim is made out, and that the discre- 
pancies noticed by the moonsiif are not sufficient to affect it, witli 
other immaterial matter. 

No bond or other document is asserted to have been taken in 
acknowledgment of the loan : appellant is a merchant, and he admits 
that the loan is not entered in his account book, and tlicre are discre- 
pancies in the evidence of, his witnesses which are detailed in the 
decree of the moonsiff, and which appear to me to cast suspicion on 
the reality of the alleged transaction. TJnder these circumstances, 
I am constrained to concur in the opinion of the moonsiff. 

It is therefore ordered. 

That the appeal be dismissed, and that the decree of the moonsiff 
be affirmed, with costs against appellant 


The 10th November 1846. 

Present; H. STAINFORTH, Judge. 

No. 115 of 1846. 

Appeal from Mahomed Moazum^ Moonsiff of Nubbeegunge. 
Nedee Ram Das, Appellant, 
versus 

Pagul Singh, Respondent 

Respondent sued to recover rupees 15, damages Jor defamation. 
Appellant denied, and counter charged respondent with abusing 
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The moonsiff, Mahomed Moazum, considered respondent's statc-^ 
ment of defamation made out by the evidence of the witnesses, and 
awarded 5 rupees damages ; and concurring with Uie moonsifti 

It is ordered, 

Tliat the appeal be dismissed, and that the decree of the moonsif; bo 
affirmed with costs against appellant. 

The llTH November 1846. 

Present: H. STAINFORTH, Judge. 

No. 1 of 1846. 

Appeal from Moluvee Saadut Aliy Officiating Primipal Sudder Ameen, 
Nusrut Reza, Appellant, 
versus 

Mofeez Ool Hussun and others, Respondents. 

Appellant sued to recover Company’s rupees 2392-10-8, i. e. 
876-7-0, interest to Asarh 1250 B. S., and 1516-3-8, j>rincip4il of 
surplus rents of moza kismut Paharjioor to tlie end of 1247 B. S., 
after clearing both principal and interest of the sums of 1000 and 
600 rupees, advanced, under a farming lease, by Abeed Ool llussini, 
ancestor of the respondents, on 17 th of Kartick, and the 16th Magh 
1225 respectively, to Alum Reza, fiither of appelfant; declaring that 
he had sold the estate in the montli of Aghun 1247 to one Nunnee 
Beebee. 

Mofeez Ool Hussun, respondent, answered, in tenor, that, up to 
the end of 1250, the whole amount of the principal sums advanced by 
Abeed Ool Hussun, with 1026 rupees interest, was due, and that, 
on applying to appellant for it, he was told that, under the tenns of 
the second deed" executed by Alum Reza, the loss and profit rested 
with the lessee: and he further objects, that appellant has sued 
without conjunction with the other heirs of his father. 

Appellant in his replication stated that by a decision under Regu- 
lation XV. of 1824, he was placed in possession as sole heir of his 
father’s property, which decision lias not been reversed. 

The offimatMig principal sudder ameen, Moluvee Saadut Ali, 
observes, iiTliis decree, that the principal sums advanced by Abeed 
Ool Hussun, with interest thereon, have not been fully repaid ; that 
from the decree of the Sudder Dewanny Adawlut in the suit of 
Uzhur Alee and others, appellants, versus Rai Nowazee Lai, respon- 
dent, a similar claim appeared to have been rejected, because the 
principal sum advanced had not been paid according tO the terms 
voluntarily settled between the parties, with an order that, until 
repayment of the advance, the estate should remain in the hands of 
the lessee j that as Alum Reza, father of appellant, voluntarily reckon- 
ed 76 1 kahwans of wtmes, as tlie net profits of the estate, the amount 
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of mesne profits as calculated by the anieen who had been deputed 
tot ascertain them was miworthy of consideration; that the evidence 
of the witnesses adduced by Mofeez Ool Hussun, respondent, and 
the rental papers filed by him, shewed the collections to coincide witli 
the profits quoted in the lease; and he finally dismissed the suit, 
ordering that the estate should remain in the possession of Mofeez 
Ool Hussun till the advances were repaid. 

Appellant cites Section 10, Regulation XV. 1793, as authorizing his 
claim, with other matter. 

It seems to me that the decree of the Sudder Dewanny Adawlut 
cited by the officiating principal sudder ameen should not have 
been held conclusive. It is, I admit, a decision in a case parallel to 
the present one, but it cannot supersede the law. By whatever name 
it be called, respondent’s tenure is a mortgage with usufructuary 
possession of the property pledged, and Section 10, Regulation X V. 
1793, allows such a mortgagee only such interest as is sanctioned on 
common bonds, i. e. 1 2 per cent per annum, and in the case of Beharee 
Lai versus Musuihat Phekoo, decided on tlie 18th December 1805, 
and })rintcd in volume 1. of the Reports of the Sudder Dewanny Adaw- 
lut, it was distinctly and authoritatively decided, that whatever are 
the stipulations of a deed of mortgage, any excess of the usufruct 
over the legal rate of interest is applicable to the liquidation of the 
principal; the decree, therefore, of the officiating principal sudder 
ameen appears to me illegal, and the case must be remanded for fur- 
ther investigation. The questions for decision were not defined, as 
they ought to have been, by the late principal sudder ameen, Syyud 
Abas Alee, under Section 10, Regulation XXVI. 1814, and the 
collections of tlie estate have not been ascertained by tlie late officiat- 
ing principal sudder ameen, Moluvee Saadut Ali, as directed by 
Section 11, Regulation XV. 1793. 

It is therefore ordered. 

That the decree of die principal sudder ameen be reversed : that the 
case be remanded for further investigation and de(usion : that the costs 
of this appeal be eventually charged to the party^finaliy worsted ; and 
that the value of the stamp on wliich the petition of appeal is written 
be returned. 

The 17tii November 1846. 

Present: H. STAINFORTH, Judge. 

No. 10 of 1846. 

Appeal from Kasheenath Biswas, Officiating Moons ffi of Riissoolgunge. 

Soobede Ram Surmali and Rainmohun Surmah, Appellants, 

versus 

Sheik ICidaye, Respondent. 

Appellants sued for jet 2 pun of land on the northern 
boundary of the deserted homestead of their late tenant Dengoo- 
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nath, with mesne profits; alleging dispossession on the 15tli Chyt 

Reswndent answered that appellants’ co-partner, Dlmn Ram 
Surmali, sold him 1 koolba, 2 kear, 2 pao of land in 1240 B. S., 
furnishing him with a chittah, or detail of the land, witnessed by 
Soobede Ram Surmah, appellant, in which the land in dispute is 
included; and he alleged continuous possession from the time of 
purchase. 

Appellants in their reply allege that the land claimed appertains 
to the share of their father, with other matter. 

The ofiiciating moonsiff, Kasheenath Biswas, observed that the 
evidence of the witnesses was in favor of the party for which each 
liad been adduced, the evidence of those of appellants shewing dis- 
crqiancies, that the map made by the late moonsiff, Mahomed Salim, 
on the spot, when compared with the chittah which Soobede Ram, 
appellant, admitted, bemre the moonsifti on the 8th August 1845, to 
have signed, indicated tlie land to be in plot No. 16 of the chittah, a 
fact confirmed by the quantity of land found on measurement by the 
late moonsiff, and by tlie existence and position of old bamboos, prov- 
ing that the outside ditch enclosing them, which is ‘the space claimed, 
must telong to respondent ; and on these and other grounds he dis- 
missed the suit 

Appellants plead in appeal, that their claim is proved, that part of 
the land in plot Nas. 16 and 17 had been sold to' one Rujuboodeen, 
and that the boundary of the northern side had been excluded from 
measurement, and that therefore the quantity of land measured in 
these plots had fallen short of the quantity* comprised in the chittali, 
and that respondent is mundul, or zemindaree servant, of Mahomed 
Salim, the late moonsiff, with otlier immaterial matter. 

The alleged mismeasurement by Mahomed Salim, the late moon- 
siff, should have, been petitioned against to the officiating moonsiff, 
Kasheenath Biswas, who himself went and examined the ground un- 
der dispute, and the allegation, that respondent is mundul of the 
former moonsiff, cannot aftect the decision of the officiating moonsiff, 
Kasheenath Biswas, whose decree should in my opinion be upheld on 
the grounds recorded in it 

4 It is therefore ordered. 

That the ^peal be dismissed, and that the decree of the moonsiff 
be affirmed, with costs against appellants. 
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The 18th November 1846, 

Present : H. STAINFORTH, Judge. 

No. 8 of 1845. 

Appeal from Sirinath Bideabagishi Sudder Ameen. 

Rajkishwur Deb and Rajnarain Deb, Appellants, 
versus 

Sadoo Cherfun Shah, Respondent 

Respondent sued as private purchaser of certain lands, assessed 
at the time of the decennial settlement and subsequently by the im- 
position of what is called the halabadee assessment, from Toofail U1 
Hussun, on the 22nd Kartick 1244, praying to be reinstated in 
possession of the property purchased by him, from which he alleges 
dispossession in 1247, and claiming mesne profits. 

Rajkishwur’s answer sets forth that, after suing Toofail Ul Hussun, 
for money due, he found that his debtor was about to dispose of his 
property, and he therefore petitioned the principal sudder ameen to 
attach it, as was done : that after obtaining a decree he purchased, at 
the sale in execution, tlie decennial lands belonging to Toofail Ul 
Hussun, in the talooka under litigation, and obtained possession : that 
respondent preferred no claim from the time of attachment to that of 
the sale : and tliat the deed of sale has been fabricated and antedated, 
with other immaterial matter. 

Rajnarain’s answer supports that of his co-appellant, and represents 
respondent to have been* surberahary or manager, on tlie part of 
Toofail Ul Hussun. 

Respondent, in his replication, denies that he was manager, as 
alleged by Rajnarain. 

The of&ciating sudder ameen, Mahomed Salim, dismissed the suit. 

On appeal to this court, tlie case was remanded, and the sudder 
ameen directed, Istly, to enquire, by local investigation, who was in 
possession of the property from th(i>,22nd of Kartick ,1244, the date 
of respondent’s alleged purchase, to the date of his^dispo^session ; 2ndly, 
to call for the deed imder which Toofail Ul Hussun himself acquired 
his tide; 3r(^, to ascertain whether respondent had been manager on 
the part of Toofail Ul Hussun or not ; 4thly, to investigate the cir- 
cumstances under which the assessment, termed the halabadee 
jumma, had been imposed ; and tliis last enquiry was ordered because 
appellants, at all events, appeared to have no right to lands, if there 
were any, for which the halabadee jumma was payable, while the 
decree of the officiating sudder ameen de facto conferred on them 
those lands, which seemed to belong to respondent. 

The sudder ameen, Sirinath Bideabagisn, in a judgment of great 
detail, has recorded that, from the evidence of three of the witnesses 
who attested respondent’s deed of purchase, and of liis other witnesses^ 
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the purchase appeared to have been actually made as I'epresented in 
the deed, and mat it was legal under Constniction 988, as effected 
previously to the attachment ; and he decreed in favor of respondent, 
ordering that he should be reinstated in possession of the land, and 
receive mesne profits from Rajkishwur, tlie auction purchaser. 

Appellants now plead that, when the case was formerly under 
cognizance of this court, the decree of the officiating sudder amcen, 
Mahomed Salim, was presumed to be a just one, and that the suit 
was merely remanded for investigation of four points, which had 
resulted, m three instances out of four, in their favor; respon- 
dent’s claim being proved, by the evidence of disinterested wit- 
nesses, to be feilse: that similar evidence has shewn respondent 
to have been ijarahdar, or lessee, from Toofail U1 Hussun in 
1244 B. S., to the date on which they obtained possession : 
that the deed of sale under wliich Toofail U1 Hussun acquired 
his tide, in consideration of payment of 700 or 800 rupees, has been 
fraudulently withheld: that the evidence of Uzmut Oolah, and 
Sumboonatn, witnesses who attested the deed of sale to respondent, 
shews it to have been executed while the property was under attach- 
ment: that respondent’s witnesses are de]»cndant (Sm him or persons 
connected with him, while some are defendants in suits instituted by 
appellants : that their evidence is discrepant and mere hearsay, and 
has nevertheless been preferred to the evidence of Uzmut Oollah, 
Sumboonath, and seven other witnesses, by the sudder amcen, whose 
decree is represented as founded on supposititious groimds: that 
Rajnarain’s plea, of respondent being manager on the part of Toofail 
U1 Hussun,* was founded on the information of persons living in the 
neighbourhood of the proj)erty imder litigation, and that their wit- 
nesses’ statement, that he was lessee and not manager, shewed that 
they were not under appellant’s influence : that some receipts for 
rent, dated after the date of respondent’s alleged purchase, and filed 
with the record, exhibited Joogul Kishwur and others, as co-proj)rie- 
tors with respondent, wliile mere is another filed for rent of 1243 
B. S., signed by respondent, and thus shewing tenure before the date 
of his purchase; and they also object to the amount awarded as 
mesne profits. 

There are pSHneipaJ matters for decision, first, whether respond- 
ent’s purchase IS valid, and secondly, whether the mesne profits 
have been fairly computed. 

No conclusive opinion was, or could have been, given when the 
case was formerly under appeal before this coiut A supposition 
was certainly hazarded that the opinion of Mahomed Salun, the 
officiating sudder ameen, might prove to be not without fotmdation, 
but nothing was determined, the mvesti^atian being deemed incom- 
plete, and the suit was remanded for elucidation of 3ie points detailed 
above ; and, now, after the best consideration wliich I have been able 
to bestow on the case, I have come to tlie conclusion that the alleged 
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sale to respondent must be upheld, as a real and valid transaction. 
It is perhaps a somewhat suspicious circumstance that though the 
property was attached mider the provisions of Regulation IL 1806, 
on the 7th of December 1837, no petition of objection was presented 
by respondent till the 2d of October 1839, after the auction sale in 
execution of Rajkishwur’s decree had taken place, but respondent 
meets this difficulty with assertion that he was ignorant lK)th of tlie at- 
tachment and proclamation of sale which he pleads may have been never 
promulgated, but may be mere paper bye-play, Rajnarain being record 
keeper in the collectorate, and this plea of ignorance seems favored 
by the consideration that if, as Rajkishwur, appellant, has alleged in 
his petition presented under Regulation II. 1806, on tlie 25th 
August 1837, Toofail U1 Hussun was, at that time, about to make 
away with his property in order to defeat their claim against him, it is 
most improbable that he would have delayed doing so till near the 
date of respondent’s petition of objection, viz. 2d October 1839, as 
appellant’s pleading would lead me to infer, so that the lateness of the 
l)eriod at which respondent’s objection was advanced does not, in my 
opinion, afford sufficient groiuid for rejecting his claim. Neither can 
his claim be deemed invalidated eitlier by the receipt for rent of 
1243 signed by respondent, or the receipts subsequent to tlie dafe of his 
purchase, signed by Joogulkishwur and others as co-sharers with 
respondent, for the former proves noticing in favor of appellants, not 
shewing whether respondent was proprietor, — or lessee, which appel- 
lants aver him to have been ; and the latter documents are equally 
inconclusive, for it is not pretended that res])ondent is purchaser of 
the whole talooka in which the land claimed is situated. It is not dis- 
puted that Adeenath and Dusrut Das are ])roprietors of tlie shiu’e 
which originally belonged to Hosein Keza, which is perfectly distinct 
from the share which Toofail U1 Hussun derived from Mooshtree 
Bcebee : the existence therefore of the signatures of Adcenatli and 
Dusrut for rent, on account of an estfite held in joint tenancy, does 
not make in favor of appellant, and the appearance of the signature 
of Joogulkishwur, whom respondent declares to have bj3en his gomash- 
tah, can only be looked upon as fraudulent, forbad he been co-sharer 
and at variance with respondent he would have come forward, and 
had he not been at variance with respondent, the latter could appa- 
rently have had no object in denying his claim. The appearance 
indeed of Joogulkishwur’s name seems to shew that the dakhilas are 
bma fide delivered receipts, and are not fabricated documents. 
Further, the price alleged to have been paid by respondent does not 
seem to afford any reason for supposing the sale imreal. It is possi- 
ble, and, looking at the rate at which the mesne profits are reckoned 
in the plaint, even probable, that Toofail U1 Hussun may originally 
have purchased the property, as appellants assert, for 700 or 800 
rupees, but it is also possible and probable that, finding it in danger 
of attachment, he may h^ve been glad to sell it at a sacrifice^ and 
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even for the small sum of rupees 300 ; and, as I find that the stamp 
on which the deed of sale is written would have covered a higher 
price, i. e. 500 ru^^es, I can only perceive, in the alleged smallness 
of price, ground for supposing that the sale did actually take place, 
and I can see no sufficient reason for setting aside the evidence of the 
five witnessess who have attested the re^ity of the deed of sale to 
respondent, on the date, and for the consideration represented in it ; 
and it c^ertainly is not in favor of appellants that, five days after Uzmut 
Oollah and Sumboonath Sunnali had given evidence in favor of re- 
six)ndent, they turned roimd and stated, in answer to a question by 
ai>pellanfs vaqueel, that tlie sale took place while the property was 
under attachment; such a change can only be deemed indicative of 
fraud on the side of appellants On the whole then, I feel con- 
strained to uphold respondent’s purchase as a true and valid trans- 
action. 

With regard to the second point for decision, I may observe that 
the amount of mesne profits was not disputed in appellant’s answers, 
and that the fairness of the rate, at which they have been allowed, is 
indicated by appellant’s valuation of the property, and is fully borne 
out by the evidence of witnesses which, under the circumstances 
stated^ I see no reason to distrust. 

It is therefore ordered, 

That the appeal dismissed^ and the decree of 4;he sudder ameen 
affirmed, with costs against appellants. 

• The 25th November *1846, 

Present: H. STAINFORTH, Judge. 

No. 103 of 1846. 

Appeal from Mahomed Morad^ Moonsiff of Ilingajeeah. 

Mahomed Moosim, Appellant, 

' versus 

(I 

Hyder Mahomed, Respondent 

ResponJ^nt sued, claiming rnpees 8, 13 annas, 1 p. 1 k. 
being rupees 1, 8 annas half price of a boat, and the balance the 
amount which he would have gained by it had it not been taken away 
by Mahomed Ensuf and Mahomed Asim, his co-purchasers, and by 
appellant and others. 

Appellant Mahomed Eusuf^ and Mahomed Asim denied that re- 
spondent had any share in the purchase, declaring that they bought 
it throng Kolye Chokidar, from one Gtoknl Mistree, for rupees 8-8, 
and alle^ng tKat respondent had it cm hire, and that in consequence of 
12 puns of cowrees due as hire, a!n altercarion took place, which 
was frie only foundation for the present suit 
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The moonsiff, Mahomed Morad, deemed respondent’s claim proved 
hy the evidence of his witnesses, and of neighbours, while he noticed 
discrepancies in the evidence of appellant’s witnesses, and he decreed 
in favor of respondenl^ reducing the amount of hire claimed by him. 

Appellant alleges, in appeal, that the moonsiff did not call for the 
witnesses he had to prove enmity, that his defence is proved, and that 
tlie discrepancies in tlie evidence noticed by the moonsiff are im- 
material, while the persons designated by him as neighbours are 
either connected witli respondent or otherwise objectionabla 

There are, I find, discrepancies in the evidence of both sides, the 
weight of probability is in favor of respondent, for no credible ground 
has been shewn for the institution of this petty suit falsely, but the 
weight of evidence is in favor of appellant; — the seller, Gokul Mistree, 
and Kolye chokidar, through whom the boat was bought, having both 
given evidence against respondent, while the persons, mentioned by 
the moonsiff as neighbours, were persons present in his court, and were 
probably, as appellant states, present there on account of the interest 
they took in respondent’s case. Under such circumstances, small as 
the value of the suit is, I find it impossible to come to a satisfactory 
conclusion regarding it, and must remand it that jts merits be inves- 
tigated in the village where the parties reside. 

It is therefobe ordered, 

• 

That the decree of the moonsiff be reversed, and that the suit be 
remanded for further investigation and decision, that the value of the 
^ stamp on which the petition of appeal is written be returned, and that 
tlie costs of this appeal be provided for by die moonsifi' in his decree. 

The 28th November 1846. 

Present: H. STAINFORTH, Judge. 

No. 100 of 1846. 

Appeal from Mouhee Gholam Imam, Moonsiff of Latoo, 

Madhoo Das Bishnoo, Appellant, 
versus 

Sanundram Deb and Hurree Kishen Deb, Res^x)ndents. 

Appellant sued to recover Sicca rupees 29, the unpaid amount 
of a bond executed by respondents on the 9th Magh 1240, in favor of 
Ununt Kishwur, a chief of religious mendicants, of whom appellant 
represents himself to be heir. 

Sanundram, respondent, answered that Dhurrum Das and Bishnub 
Das are the heirs of Ununt Kishwur, and not appellant: <;hat a long 
while ago, he and Hurree Kishen executed a bond, relating to a 



76 


ZII.LA11 SYLHET. 


transaction of rice and cash, in favor of Ununt Kishwur, winch has 
been liquidated: and that the present suit has been instituted with a 
fabrica^ bond in consequence of respondent and others declining 
to receive food from the hands of byragees and othersw 

Ap^llant, in his replication, ob^rves that Dhurruin Das mrted 
from Ununt Kishwur during the lifetime of the latter, and that 
Bishnub Das has no claim to inheritance during his (apiiellant’s) life. 

The moonsiff, Gholam Imam, observes, that of the witnesses to 
the bond, Ramgopal has given evidence in favor of appellant, and 
Lai Mahomed against him, while, though ample opportunity has been 
allowed for the adduction of the third Nowaz Mahomed, who more- 
over appeared to be dead, he had not been produced ; and he there- 
fore dismissed the suit under Section 15, Regulation III. 1793. 

Appellant states that he took Nowaz Mahomed to tlie moonvSifTs 
cucherry to give evidence, and found tliat the case had been decided, 
and he prays further enquiry. 

The suit has all the appearance of being a true one, and therefore 
the moonsiff should, as he could, have given apjiellant further time 
for the adduction of Nowaz Mahomed, the fact of whose death rests 
entirely on tlie suspicious evidence of Lai Mahomed, and of such 
other evidence as lie is prepared to offer in proof of his being heir 
of Ununt Kishwur. Under these circumstances. 

It is ordered, 

Tliat the decree of the moonsiff be reversed ; that the suit be remand- 
ed for further investigation and decision ; that the value of the stamp 
on which the jjetition of apjieal is writteil be returned ; and that the 
costs of this appeal be provided for in the future decree of the inoon- 
siff. 


The 28th November 1846. 

Present: H. STAINFORTH, Judge. 

No. 126 of 1846. 

AppeaJ^rbm Hergowree Bose^ Moonsiff of Russoolgunge. 
Mahomed Usgur, Appellant 
versus 

Saadut Oolah, Respondent 

Appellant sued to recover 6 rupees, 8 annas boriwed by re- 
spondent, under a deed, dated 10th oi Magh 1250, with interest 
Respondent denied borrowing the money, advancing several defen- 
sive pleas. 
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The mooiisiff, Hergowree Boso^ in his decree, observes that though 
Ghunuee Mahomed, Sheik Moolaye, and Mahomed Uzeem, attesting 
witnesses of the deed, have given evidence in favor of appellant's 
claim, still it is clear that they are persons of low estate, and hackni* 
ed witnesses, who have often mven testimony in favor of appellant 
and his relations : that Siriki^iun Dhur formerly gave evidence of 
being the draught man of this deed, and others in suits instituted by 
appellant’s father and brother, under Nos. 2, 3, 4 and 18, and of being 
employed as a witness in others, and that he therefore ap})ears to be 
under appellant’s influence, and that on these grounds suit No. 4, 
preferred by Mahomed Nazim, appellant’s father, has been dismissed, 
and tliat, under all the circumstances, it is probable that the bond has 
been fabricated though Sirikishun, especially as respondent wrote his 
signature and the names of other jjersons in the presence of the moon- 
siif, a fact exciting strong suspicion, notwithstanding the evidence of 
witnesses who have sworn that he declared himself unable to write, 
and on these and other grounds the suit was dismissed. 

Apjiellant now pleads, that his witness, Sheik Moolaye, has not 
given evidence in any other case on his behalf, that although Gunnee 
Mahomed has done so in one other case, and Mahomed Uzeem in 
one or two, still these cases have been decided in conformity with 
their evidence ; and he adds that a merchant’s witnesses are gene- 
rally of those who frequently resort to his residence, witli other 
immaterial matter. 

I do not hold appellant’s claim proved by the evidence of credible 
witnesses, such as the law requires : it is replete with circumstances 
exciting suspicion, and, 

It is therefore ordered. 

That the appeal be dismissed, and that the decree of the moonsiff be 
affirmed, with all costs against appellant 

The 28th November 1846. 

Present: H. STAINFORTH, JyDGE.^ 

No. 134 of 1846. 

Appeal from Moonshee Chytun Churrun Das, Moonsiff of Ajmery- 

gunge, 

Asharam Kybert, Appellant, 
versus 

Kuroona Dibea, Respondent 

Respondent sued to recover with interest rupees 14-8, borrowed 
byHureeram Kybert, on the 27th Poos 1247, on the seciuity of his 
father, the appellant 
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Appellant and Hureeram denied the transaction to have been a 
cash payment, alleging that the amount in the bond was made up of 
rupees 12 the price of a pair of bullocks, 2-4 interest in advance, 
with 4 annas the price of the stamps, and that the bullocks were 
returned, not answering as plough bullocks, according to agreement, 
but that the bond l^as kept under various pretences. 

Respondent, in his replication, stated that his brother, Kaleeka- 
pershad, had brought a suit against Nundkishwur, &c., and that on 
this account Nundkishwur and Sunye Das, witnesses to the bond, 
were disposed to give evidence against him. 

. The moonsifi*, Moonshee Chytun Churrun Das, held the evidence 
of respondent’s witnesses, confirmed as it was by the terms of the bond 
embodying a cash transaction, and by the circumstance of the bond 
remaining in respondents’ hands, worthy of reliance, rejected the 
evidence Jidduced by appellant, and decreed in favor of the claim. 

Appellant now repeats his former pleas, and pleads that his pro- 
perty has been fraudulently seized and misappropriated under cover 
of Regulation II. 1806. 

The decree of the moonsiff appears to me to be, on the grounds 
recorded in it, perfectly just and proper, and if the Regulation II. of 
1806 has been abused to appellant’s injury, he has his remedy, and 
the injury cannot affect the result of this suit. 

It" is therefore ordered, 

That the appeal be dismissed, and that the decree of the moonsiff 
be affirmed, with costs against appellant 
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The 5th November 1846. 

Present: T. BRUCE, Judge. 

No. 179 of 1846. 

Regular Appeal from a dedsion of Moolvy Altaf Alt, Moonsiff of 
Paunchpookriah^ dated 26th June 1846. 

Suroopchunder Podar, (Plaintiff,) Appellant, 
versus 

Uamguthee Deo and others, (Defendants,) Respondents. 

Suit laid at Company's rupees 150. 

This was a suit for possession, founded on an alleged conditional 
sale. 

The moonsiff decided the case on its merits against the plain- 
tiff ; but after recording his decision to that offect, he states that 
the bill of sale on which the claim rests is written on a stamp 
of inadequate value, and fines the vakeel by whom it was filed. 

As the deed wa§ held to have been engrossed on a stamp of 
insufficient value, the rule of procedure prescribed by Jihe Sudder 
Court in their Circular Order No. 179, of the 7th January 1842, 
should have been followed, the plaintiff either being nonsuited, or 
allowed a reasonable period for the purpose of having a proper 
stamp affixed to the document. 

The decision of the lower court is therefore reversed : the suit 
will be restored to its original number on the moonsiff^s file, and 
the course indicated in the above Circular Order followed. The 
value of the stamp on which the petition of appeal is written 
will be refunded. 

The 6th November 1846. 

Present: T. BRUCE, Judge. 

No. 194 of 1846. 

Regular Appeal from a decision of Mahomed Idris^ Moonsiff of 
Begumgunge^ dated \0th July 1846. 

Gopal Kisto Deo, (Defendant,) Appellant, 
versus 

Musst, Sonamalla and Musst. Kumla, (Plaintiffs,) Respondents. 

Suit laid at Company’s rupees 25. 

This was an action for restitution of possession on a, ryotee 
holding. 
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The defendants^ of whom only one appealed from the inoonsilf^s 
decision^ pleaded the sale of the land in dispute^ by the plaintiff 
Sonamalla^ to one of the defendants^ Kishenjoy^ on behalf of his 
son Gopal Kisto Deo, appellant. The plea was supported by a 
bill of sale : but of four witnesses to its execution one only was 
brought to prove it ; whereas the occupation of the land, since 
the year 1246, by the defendant Kishenjoy, as lessee of the plain- 
tiffs, was fully established, both by the evidence of witnesses and 
by documentary proof. Two witnesses were brought by the 
defendants to prove that a son-in-law of the plaintiff Sonamalla, 
had made an offer, on the part of the plaintiffs, to buy back a 
one-third share of the holding ; but this was doubtless a fraudu- 
lent attempt to strengthen a weak case. The bill of sale bore the 
mark only of Sonamalla, while the record shewed that she was 
accustomed to sign her own name. 

Every opportunity was afforded the defendants, of causing the 
attendance of the other witnesses to the bill of sale ; but they failed 
to take any steps in the matter, and the suit was decreed against 
them. 

Nothing new haying been advanced in appeal, the decision of 
the lower court, which is quite unobjectionable, is confirmed. 
Costs payable by appellant. 

Thb- 7th November 1846. 

Present: T. BRUCE, Judge. 

No. 195 of 184&. 

Regular Appeal from a decision of Mahomed Amah^ Moonsiff of 
Ameer gaoUy dated \Sth July 1846. 

Khulill Mahomed, (Defendant,) Appellant^ 
versus 

Ramhurry Joogee, (Plaintiff,) Respondent. 

Suit laid at Company's rupees 16. 

This was an action for the recovery of the above sum, the value, 
at the present market price, of 25 maunds of paddy deliverable to 
the plaintiff, by the ^eiendant, in Poos 1252 B. S., in considera- 
tion of an advandh of 7 rupees, to the latter, by the former. 

The defendant denied the account of the transaction as given by 
the plaintiff. He admitted the receipt of the sum in question ; but 
pleaded that it had been lent on a stipulation that an illegal rate of 
interest was to be paid for it ; and that the plaintifPs story was 
nothing more than a cover for an attempt to evside the penalty of an 
infraction of the usury laws. He pleaded further that the debt 
had been paid. 

No written proof of the transaction existed ; but the plaintiff’s 
case was proved by the evidence of witnesses, to the satisfaction of 
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the lower court ; while the defendant's witnesses gave a different 
version of the case from that stated by the defendant himself, de- 
claring that the money had been repaid, with interest, but that the 
advance had originally been made iov paddy ^ as stated by the plain- 
tiff. 

Nothing having been advanced by the appellant, to impugn the 
moonsiff^s decision, the decree for the amount sued for is affirm- 
ed, and the appeal dismissed with costs. 

The 7th November 1846. 

Present : T. BRUCE, Judge. 

No. 200 of 1846. 

Regular Appeal from a dednon of Rajrtarain Mookerjea^ Moondff 
of NassirnuggeVy dated 21^/ July 1846. 

Chundee Churn Sein, (Plaintiff,) Appellant, 
versus 

Kasheeram Sootc and another, (Defendants,) Respondents. 

Suit laid at Coinpany^s rupees 11-9-7-10. 

The plaintiff stated that }ie received a cow and a calf from one 
Kanooram MistrtK?, in liquidation of a debt of rupees 5-8 : that 
having subsequently discovered that in consequence of, a blemish, 
the cow was not worth the sum at which she had been valued, he 
took the animal back to the party from whom he had received her, 
with a view to cancel the arrangement : that the defendants, who 
happened to be present, proposed to take the cow off his hands, 
agreeing to provide him with another without blemish, within a 
month ; which offer having been accepted, the cow was transferred 
to the defendants. The defendants having, it was alleged, failed 
to perform their part of the contract, an action was brought for the 
value of the cow, and also of the milk which plaintiff would have 
received had the contract been fulfilled. 

The defendants denied the transaction in totoy and pleaded that 
the suit was the result of a conspiracy on the part of the plaintiff 
and Kanooram, to obtain for the former a portion of certain pro- 
perty, made over to them (defendants) by Kanooram, in satisfac- 
tion of a claim against him of rupees 43, Kanooram being insol- 
vent, and unable to liquidate his debt to plaintiff. 

In support of their plea, the defendants produced the deed 
under which the transfer of Kanooram^s property, to them, took 
place ; and proved it by the evidence of two witnesses. 

The plaintiff brought witnesses to establish his claim ; but the 
only one among them who deposed to a personal knowledge of the 
facts, was his debtor Kanooram. The evidence of the others was 
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only hearsay, the plaintiff and Kanooram being the parties from 
whom they had heard all they knew. 

The suit was very properly dismissed by the lower court. 

Nothing in any way calculated to alter the features of the case 
is advanced in appeal. Stress is laid on the circumstance that two 
witnesses named by both parties, were not examined; but the 
fault lay with appellant himself, who failed in causing their atten- 
dance ; and their evidence, had they been examined, would not 
have affected the result of the suit. The appeal is dismissed with 
costs. 

The 9th November 1846. 

Present: T, BRUCE, Judge. 

No. 197 of 1846. 

Regular Appeal from a decision of Moolvee Imdad Aliy Sadder 
Moonsiffy dated 18/A July 1846. 

Beenoodram Podar, (Plaintiff,) Appellant, 
verms 

Panchoo Gazee and Dagun Gazee, (Defendants,) Respondents. 

Suit laid at Company’s rupees 37-13-3. 

This was an action to set aside a summary award under Regu- 
lation V. of 1812. 

Plaintiff is a farmer, and the defendant Panchoo Gazee a ryot : 
the defentlant Dagun is plaintiff’s gonxishta, but was made a 
defendant as being in collusion with Panchoo. 

The rent payable by Panchoo to plaintiff, for the year 1253 
B. S., both parties admit to have amounted to Company’s rupees 
64-6-6. The point for decision was whether the whole of that 
sum, or only a portion of it, had been paid ; and the case hinged 
on the validity or otherwise of two receipts for rent; one for 
Company’s rupees 29-4, the other for Company’s rupees 12-5-6. 

Both these "receipts were received as genuine, as well in the 
mooniiiff’s, as in the revenue court ; but one is evidently a forgery, 
viz. that for Company’s rupees 12-5-6 ; in the other, granted 
originally for (^ompany’s rupees 9-4, the figures and the total in 
writing have been altered, so as to make the document pass for a 
receipt for Company’s rupees 29-4, but in so clumsy a manner, 
that it is difficult to understand how it could have been admitted 
as evidence in any suit. 

There are in all three receipts. Of these, one for Company’s 
rupees 22-12 is allowed to be genuine. — ^The second is that in 
which the alterations have been made ; the figures added to it, are 
in a different ink from the rest of the figures and the writing, and 
are not in the position in which they would have stood had they 
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been written at the same time as the receipt itself. The total in 
figures now appears as Company's rupees 29-4, and the total in 
writing has been so far altered that the words which expressed the 
original sum of Company's rupees 9-4, have been converted into 
words expressing the sum of Company's rupe.es 29; but the 
manner in which the total was originally worded not allowing of 
the addition of the 4 annas to the words twenty'-nine^ the total 
in writing now differs from the total in figures ; and the alteration 
in the former is too manifest to escape detection, even on the most 
summary examination of the document. The third receipt is, 
doubtless, a forgery ; the paper on which it is wTltten, and the 
signatures which it bears, being quite different from the paper and 
signatures of the receipts admitted to be genuine in whole or 
in part. 

The award of the revenue authorities, under which certain pro- 
perty belonging to the defendant Panchoo was released from 
attachment, on the grounds that the receipts for Company's 
rupees 29-4, and Company's rupees 12-5-6, were genuine, is 
reversed. The decision of the moonsiff is also reversed ; and a 
decree will issue in favor of the plaintiff, against the defendant 
Panchoo, for the amount sued for, which includes interest from 
the date of the summary award. Costs payable by the respondent 
(defendant) Panchoo, the Tespondent Dagun being exonerated 
from all liability.* 

The Pth November 1846. 

Present: T. BRUCE, Judge. 

No. 201 of 1846. 

Regular Appeal from a decision of Deenobundo Choudry^ Moonsiff 
of Toobkibagrah^ dated *iOth July 1846. 

Raj Kishen Sein, (Plaintiff), Appellant, 
versus 

♦i • 

Juggut Eshree, widow of Rammohun Deo and guardian of Ram 
Coomar Deo, a minor, (Defendant,) Respondent. 

Suit laid at Company's rupees 30-13-1-4. 

This was an action for the recovery of a bond debt, with interest. 

The bond was filed by the plaintiff, and its execution, by the 
defendant's husband, proved by three witnesses. 

The defendant denied the transaction, and pleaded, first, that 
the plaintiff was actuated by enmity, arising out of the refusal of 
her deceased husband to become his ryot ; and by a desire to involve 
her in difficulties, thereby to obtain his object of inducing her to 
acknowledge that she was his slave — secondly, that she was not 
liable for her husband's debts, his entire property having been sold 
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to defray the expenses attending his funeral obsequies* Every 
opportunity was afforded her of adducing evidence in support of 
her plea^ but she failed in producing any ; and in appeal^ she did 
not appear. It was proved by the plaintiff^s witnesses that she 
succeeded to the property of her husband. 

The moonsiff dismissed the suit on grounds altogether insuffi- 
cient ; raising objections to the evidence on immaterial points^ and 
alleging that succession to the estate was not fully proved. 

^e plaintiff having proved his case to the satisfaction of this 
court, and the defendant having adduced no evidence whatever, 
in the lower court, in proof of her pleas, and having further neg- 
lected to appear in appeal, the moonsiff^s judgment is reversed, 
and the appeal decreed, with costs, against respondent. 

The 10th November 1846. 

Present: T. BRUCE, Judge. 

No. 202 of 1846. 

Regular Appeal from a decision of Moonshee Rumeezoodeen, Moon- 
siff of Cushba Noornugger^ dated 21^^ July 1846. 

Rajoomallee, (Defendant,) Appellant, 
versus ’ 

. 

Punchanund Ghose, (Plaintiff,) Respondent. 

Suit laid at Company's rupees 4. 

This suit was brought to recover the value of 6 arees (14 maunds 
16 seers) of paddy, advanced to the defendant by the plaintiff, 
upwards of eleven years prior to date of suit, and returnable, with 
interest, in Aghun 1244, Tipperah, seven months after the date of 
the transaction. The appellant's mother was also named as a 
defendant, but was exonerated from liability by the moonsiff, 
although she did not appear. 

The defendant denied the transaction and pleaded that the 
plaintiff was actuated by malice in consequence of his (defendant's) 
having refused to cultivate land in the plaintiff's talook; and 
because he (d^endant) was about to bring an action against plains 
tiff to contest \ summary award under Regulation V. of 1812, in 
which the parties were concerned. He pleaded further, that he 
was not a resident of the village in which the transaction was said 
to have taken place, at the period named. 

The plaintiff proved his case by the evidence of three witnesses, 
and named several others. The defendant brought two witnesses 
to establish his last plea, viz., that he resided in a different village 
from the one named ; but the evidence was by no means such as 
to establish it. 
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The plea of enmity was not attempted to be proved. Nothing 
new was advanced in appeal. 

Notwithstanding the lapse of so long a period, and the absence 
of documentary evidence of any kind, the moonsiff gave a decree 
in favor of the plaintiff, but only for a sum equal to the present 
market price of the paddy, with interest from date of decree. 

The principle on which the amount decreed was calculated, is 
wrong. If a decree was given at all, it ought to have included 
interest from the date on which the advance was returnable ; and 
the market price at that period ought to have been taken as the 
principal sum to be awarded. No appeal, however, having been 
preferred by the plaintiff, no reason exists for modifying this part 
of the decision. After a careful perusal of the record, I am satis- 
fied that the transaction, as stated by the plaintiff, did take place. 
The internal evidence adducible from the nature of the defen- 
dant's pleas, is strongly confirmatory of the correctness of the 
view of the case taken by the moonsiff oii that point ; and no one 
of the defendant's pleas, such as they are, has been established. 
The appeal is therefore dismissed with costs. 

The 10th November 1846. 

Present: T. BRUCE, Judge. 

No. 200 of 1846. 

Regular Appeal from a decision of Moolvee Imdad Alt, Sadder 
Moonsiffs dated 20th July 1846. 

Dariah Gazee and Mahomed Ruzeeooddeen, (Plaintiffs,) 
Appellants, 

versus 

Helall Gazee, Teeta Gazee, and Aboo Mahomed, (Defendants,) 

Respondents. 

Suit laid at Company's rupees 82-8. , 

This was a suit to set aside a summary award under Regula- 
tion VII. of 1799 , by which the claim of the plaintiffs to rent, at 
the rate of Company's rupees 85-8, per annum, for droons 2-15 
of land in the occupation of the defendants, was dismissed. . 

The plaintiffs are under-farmers in pergunnah Mehercool, in 
the zemindarree of the rajah of Tipperah. The defendants are 
resident cultivators in the same pergunnah. 

The claim was founded on a cuboolyat (counterpart lease,) which 
the plaintiffs averred had been executed in their favor by the de- 
fendants, on the 16th Aghun 1254 Tipperah. 

The defendants pleaded occupation since Assin 1239 Tipperah^ 
at a fixed rent of Sicca rupees 28, in virtue of a chittee or lease, 
granted by the rajah, in favor of the defendant Helall Gazee. 
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One of four witnesses brought by the plaintiifs to prove the exe- 
cution of the cuboolyat in their favor, having denied that he had 
been present, or had affixed his signature to the document ; and 
there being discrepancies and contradictions in the testimony of 
the other three, witnesses ; the claim for rent, at the rate demand- 
ed by the plaintiffs, was dismissed by the revenue authorities. 

In the moonsiff^s court, the two remaining witnesses named on 
the cuboolyat, were examined; but on cross examination, they 
contradicted the evidence adduced before the deputy collector ; and 
it was discovered that, although one of the defendants was able to 
write, the cuboolyat only purports to bear his mark. The plain- 
tiffs filed unauthenticated copies of village papers, to shew that 
the rent of the land in the defendants^ occupation had varied sub- 
sequently to the date of the chittee ; but having failed in proving 
execution of the cuboolyat, this circumstance availed them nothing. 

The defendants, in the lower court, filed the original chittee^ 
and, by receipts, proved that they had hitherto paid rent at the 
rate tlierein named. 

The decisions, both of the revenue and moonsiff^s courts, having 
been passed in strict accordance with the rules for such cases, and 
there being no reason whatever to impugn their equity, they are 

hereby affirmed. Costs payable by appellants. 

% 

The IItii November 1846. 

Present; T. BRUCE, Judge. 

No. 204 of 1846. 

Regular Appeal from a decision of Moonshee RehmutooUa, Moonsiff 
of Juggernathdiggy, dated 24fA July 1846. 

Mussumaut Kooronamai and Kumlakaiith Rai, (Plaintiffs,) 

Appellants, 

versus 

Mussumaut' Kootubonissah, Goluck Chunder Rai, and otliers, 
‘^(Defendants,) Respondents. 

Suit laid at Company’s rupees 241-6-10-9. 

This was Ik suit for restitution of possession, with mesne profits, 
on a 1 a. 13 g. 1 c. 1 kt. share of a 5 a. 6 g. 2 c. 2 kt. share of 
mouzahs Katullia and Simrah, a joint undivided zemindaree, from 
which the plaintiffs alleged they had been forcibly dispossessed by 
the defendants, on the strength of the latter having succeeded to 
the rights and interests of one Hurnarain Rai, in the zemindaree, 
by auction purchase, at a sale held in execution of a decree of court. 

The plaintiffs were nonsuited in the lower court, because the 
whole of the proprietors of the zemindaree did not appear as par- 
ties tg the suit (either as plmntiffs or defendants), and because the 
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plaint did not specify the period from which, until dis-seized by the 
defendants, the plaintiflFs had been in possession, or how, or under 
what circumstances, they became possessed of any right or interest 
ill the estate, whether by descent, purchase, or otherwise. 

In their reply ^ the plaintiffs made an attempt, to remedy the 
defect ; but their arguments were limited to the fact of possession, 
in proof of which they filed copies of two petitions presented to 
the collector of the district, for the registry of their names as joint 
proprietors of the estate, to the extent now claimed, to which pe- 
titions another of the proprietors had been a party, and a few other 
exhibits. It appeared, however, that the registry cases had been 
struck off on default ; and the other proofs, in themselves insuffi- 
cient to prove possession, in no degree supplied the defects in the 
plaint. 

The reasons for the nonsuit, as given by the moonsiff, being 
sufficient, and nothing new having been advanced in appeal, the 
decision is affirmed, with costs. 

The 11th November 1846. 

Present: T. BRUCE, Judge. 

No. 205 of 1846. 

Regular Appeal from a dechion, of Moolvy Mahomed Idris, Moon* 
siffofBegumgunge, dated ^^nd July 1846. 

Tokanee, (Plaintiff,) Appellant, 
versus 

Waris and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 12. 

No. 206 of 1846. 

Tokanee, (Defendant,) Appellant, 
versus 

Waris, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 8. . 

These are cross suits for the value of standmg crops forcibly cut 
by the opposing parties ; but, in reality, they involve, though they 
were not ostensibly brought to try, the right of possession. 

The parties (the principals at least) are joint proprietors of a 
petty subordinate talook in the Bullooah zemindaree, but claim a 
right to hold particular and separate lands, under a private and 
mutual act of partition. 

In case No. 206, the moonsiff gave a decree for the plaintiffs ; 
and having so done, he necessarily dismissed the other. The 
grounds of his decision in the latter, are — contradictions in the 
evidence, and the circumstance that the witnesses do not reside 
in the village in which the lands are situated. In both cases, 
however, there is as much and as good evidence for the one party 
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as for the other; and it is confined, exclusively, to the testimony 
of persons who, from their situation in life, and from the mere 
fact of their appearing as witnesses in two such cases, are un- 
worthy of credit. 

The real question at issue being the right of the opposing parties 
to occupy particular lands, they ought to have brought actions for 
possession. The decisions of the lower court are therefore re- 
versed, and the plaintiffs in each case nonsuited. Costs payable 
by the parties respectively* 

A copy of this judgment will be filed with the record of case 
No. 206. 

The 16th November 1846. 

Present : T. BRUCE, Judge. 

No. 207 of 1846. 

Regular Appeal from a decision of Deenohundhoo Choiodry^ Moonslff^ 
of Toobkibagrah^ dated 29/A July 1 846. 

Arman Ghazee, (Plaintiff,) Appellant, 
versus 

Kameezooddeen and Hiiiinuit Ali, (Defendants,) Respondents. 

Suit laid at Company's rupees 34-8. 

This was an action for damages, f5r withholding receipts for 
rent. 

Plaintiff is a ryot — the defendants are under-farmers. Of the 
latter, Kam^eezooddeen alone appeared to defend the suit, either in 
the lower court, or in appeal. 

Plaintiff states that the rent of the land in his occupation is 
rupees 13, of which rupees 10 had been paid when the defendants 
met him at the house of one Tumeezooddeen, and forced him to 
pay not only the balance of rupees 3, but rupees 9-8, in excess — 
the latter sum being advanced by Tumeezooddeen. He files a 
pottah or lease in which the rent is stated to be rupees 13, and 
brings witnesses to prove his case. 

The defendant, Kameezooddeen, denies having taken or received 
the money ; and j^leads that, being about to institute a suit against 
the plaintiff fo^ refit, on another account, the present suit was got 
up for the purpose of causing suspicion to attach to that claim : 
he adds that, on the date in question, he was not in that part of 
the country. He took out process for his witnesses, but failed in 
causing their attendance. 

The moonsiff dismissed the suit, on the grounds of certmn dis- 
crepancies in the evidence of the witnesses; and, because the 
witnesses, instead of being, as was to have been expected, neigh- 
bours of the party at whose house the transaction is said to have 
taken place, are resident of distant villages, and declare them- 
selves to have been casually passing by, and attracted to the spot 
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by the altercation between the parties. With this decision I see 
no reason to interfere. The plaintiffs statement is a very impro- 
bable one. It is not credible either that he would have acceded to 
the illegal demand of the defendants so readily and with so little 
opposition as he would have it appear, or, that the witness 
Tumeezooddeen with whom he would not seem, by the evidence, 
to have been very intimate, would have come forward with a sum 
of rupees 9-8 on such an occasion, so freely, and without requir- 
ing a written acknowledgment from the plaintiff. The appeal is 
dismissed with costs. 

The 17th November 1846. 

Present : T. BRUCE, Judge. 

No. 210 of 1846. 

Regular Appeal from a decision of Mahomed Amah^ Moonsiff of 
Ameergaon^ dated 2Sth July 1846. 

Musst. Sreemutee, (Plaintiff,) Appellant, 
versus 

Neelkaunth Pundit, (Defendant,) Respondent. 

Suit laid at Company’s rupees 64. 

This was an action for compensation in damages, for defamation, 
by oral slander. 

The slander complained of, was alleged to have been uttered by 
the defendant, in the shape of certain abusive epithets addressed 
to the plaintiff, in a quarrel between the parties, arising out of a 
claim advanced by the plaintiff to a share of the perquisites 
received by the defendant as officiating priest at the funeral 
obsequies at the house of a third party. 

The suit was dismissed by the lower court, first, on the ground 
that the plaintiff was actuated by malice, in consequence of her 
claim to a share of the priest’s perquisites not having been admitted 
by the defendant, and secondly, because the presence qf the plaintiff 
at the funeral obsequies, and her entering into, a quarrel with the 
defendant on such a public occasion, deprived her of any claim to 
damages. 

With regard to the first of these reasons, the moonsiff’s view of 
the case is doubtless correct, under the circumstances ; and, as the 
evidence is of too contradictory a nature to be acted on, the deci- 
sion, so far as relates to the order for the dismissal of the suit, will 
be affirmed. But the second reason is not valid, and involves a 
principle opposed to law and justice, a principle which would bar 
redress in suits brought by females for defamation, unless they 
lived in absolute seclusion. 

With this modification, the decision of the moonsiff is affirmed, 
and the appeal dismissed with costs. 
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Thi 18th November 1846. 

Present: T. BRUCE, Judge, 

No. 232 of 1846. 

Regular Appeal from a decision of Mooluy Altaf A% Moonsiff of 
Pauchpookriah^ dated 3rrf September 1846. 

Kishto Shaha, (Defendant,) Appellant, 
versus 

Dookheeram Shaha, (Plaintiff,) Respondent. 

Suit laid at Company's rupees 30-13-6-2. 

This was an action of debt, for the recovery of Company's 
rupees 22, the balance of a sum of Company's rupees 25 lent to the 
defendant by the plaintiff, on the 10th Kartick 1250 B. S., in the 
presence of witnesses, but without the execution of any bond or 
other obligation, with interest. 

There were three defendants, viz. the appellant and his two 
brothers — ^but the latter were merely made defendants as living 
with their brother in family coparcenary, and a decree having 
issued only against the principal, the others did not appear in 
appeal. 

The contract was denied by the defendants. They pleaded pre- 
vious enmity on the part of the plaintiff, and the improbability of 
the money having been lent without a bond ; but the plea was not 
supported by any evidence. , 

The plaintiff^s case was clearly established on the testimony of 
unexceptionable witnesses ; the evidence not being limited to the 
fact of the original transaction alone, but proving that payment of 
the debt was withheld by the appellant, on the ground that as his 
brothers lived with him in family coparcenary, they were liable as 
well as himself. 

The debt having been incurred by the appellant alone, his bro- 
thers were not included in the decree passed by the lower court 
in favor of the plaintiff. 

Nothing new having been advanced in appeal, and the moonsifTs 
decision being quitp unobjectionable, the appeal is dismissed. 

The respondent having appeared without being summoned, he 
will pay his own costs. 

^ The 18th November 1846. 

Present : T. BRUCE, Judge. 

No. 236 of 1846. 

Regular Appeal from a decision of Goopeenath Moetro^ Moonsiff 
of Sood/iaramy dated 4^A September 1846. 

Doola Gazee, (Plaintiff,) Appellant, 
versus 

Panchoo Teerundaz and others, (Defendants,) Respondents* 

Suit laid at Company’s rupees 25. 
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No. 2:17 of 1846. • 

Ramdhun Paul, (Plaintiff,) Appellant, 
ve9*sus 

Panchoo Teerundaz and others, (Defendants,) Respondents. 
Suit laid at Company's rupees 11-11. 

No. 238 of 1846. 

Fukeer Mahomed, (Plaintiff,) Appellant, 
versus 

Panchoo Teerundaz and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 4, 

These suits were brought to cancel cuboolyats (counterpart 
leases) executed under duress. 

The defendants were the same in all the three cases, and judg- 
ment was passed in all on tlie same date. 

After an investigation on their merits, the suits were decided in 
favor of the plaintiffs, and the cuboolyats cancelled : but costs were 
made payable by the plaintiffs and defendants respectively, without 
the reasons for such an unusual course of procedure being assigned. 

The plaintiffs appeal against that part of the decisions which 
makes them liable^for their own costs. 

It being irregular not to explain the cause of such a distribution 
of costs in suits decided in favor of the plaintiff, the decisions of 
the lower court must be held to be incomplete. They are therefore 
reversed, and the suits remanded in order that the defect may be 
remedied. 

The value of the stamps on which the petitions of appeal are 
engrossed, will be refunded. 

Copies of this judgment will be filed with the records of cases 
No. 237 and 238. 

The 19th Novemrer 1846. 

Present: T. BRUCE, Judge. 

No. 15 of 1846. 

Regular Appeal from a decision of Moolvy Mahomed Al?\ Principal 
Sudder Ameen^ dated *drd December 1845. 

Mahomed Wasil and others, (Defendants,) Appellants, 

versus 

Mahomed Rumzan and others, paupers^ (Plaintiffs,) Respondents. 

Suit laid at Company's rupees 3218-12-6. 

This was a suit for possession of a 12 annas share of talook 
mouzah Dowlut Ramdhee, a subordinate tenure in the Bullooah 
zemindaree — with mesne profits from Assin 1248 B. S. 
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In consequence of cUsputes between the parties, and the inability 
of the criminal authorities to satisfy themselves as to which party 
was in possession, the hind was attached in Poos 1248 B. S., under 
the provisions of Section 3, Act IV. of 1840. 

The plaintiffs sue as heirs of Mahomed Munowiir, father of the 
plaintiff Rumzan, and last sole proprietor. The defendants plead 
their right to a third of the same 12 annas share, as heirs of 
Munnoo and Tunnoo, by whom, on the demise of their father 
Afziil, it was enjoyed in coparcenary. 

The following tables give the history of the talook as stated by 
both parties, together with their respective claims. 

By the Plaintiffs. 

Dowlut Moonshec?, 
original tbiinder of 
the entire talook. 


Mahomed Bassir, 
son, succeeds to 
an 8 annas 
share. 


Akbur, son, succmls _ Musst. Pya, 
to a 4 amias share. daughter, acquires 

a 4 annas share by 

. gift from Bassir. * 

By the Defendants. 

Jaun Malu)med, 
original founder of 
the entire talook. 


Mahomed Munowur, 
son, succeeds to an 
8 annas share, and 
acquires a 4 annas 
share by purchase, 
from Musst. Pya, 


Mahomed llumzan, son, 
and the other plaintiffs, 
succeed to a 12 annas 
share. 


Dowlut, son, succeeds 
to the entire talo<'k in 
coparcenary with 
Afzul. 


Afzul, son, succeeds to 
the entire talook in co- 
parcenary with 
Dowlut. 


Mahomed Mxmo- 
wur, son, succeeds 
to a 4 annas share. 


Bumisan, son, 
and other 
plaintiffs, suc- 
ceed to a 4 an- 
nas share. 


Bassir, son, suc- 
ce^ids to ait 8 
annas share. 


Musst. Pya, 
daughter, 
succeeds to 
a 4 annas 
shan». 


Akbar, son, 
succeeds to a 
4 annas share. 


Munnoo, son, 
succeeds to 
a 4 annas 
share in co- 
parcenary with 
Tunnoo. 

Ameeroodeen, 
Mahomed Wa- 
sil, and Monaim, 
sons, and another, 
plaintiffs. 


Tunnoo, son, 
succeeds to a 
4 annas share 
in coparcena- 
ry with Munnoo. 


Amanooddeen, 
son, plaintiff. 
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The plaintiffs therefore claim an 8 annas Siare of the entire ta- 
look, by descent, as heirs of Mahomed Munowur^ one of the two 
sons of Dowlut Moonshee^ the original founder of the talook — and 
a 4 annas share, as heirs of the same Mahomed Munowur, by 
whom it was accpiired by purchase in 1224 B. S.y from Musst. 
Pya, daughter of his brother Bassir. The remaining 4 annas they 
state to be in the possession of Akbur — as also do the defendants. 

The defendants claim a 4 annas share of the entire talook, or a 
third of the 12 annas share, by inheritance, as heirs of Munnoo 
and Tunnoo, sons of Afzul, one of the two sons of Jaun Mahomed, 
who, they allege, was the original founder of the talook. They 
state that, on the death of Jaun Mahomed, the talook was held in 
coparcenary by his two sons Dowlut and AI/aiI, but by what law 
of inheritance, or under what circumstances, Mahomed Munowur, 
one of Dowlut’ s sons, succeeded to a 4 annas share only, while his 
brother Bassir succeeded to an 8 annas share, — or how the two 
sons of Afzul obtained a 4 annas share only, and the two sons of 
Dowlut a 12 annas share, they do not explain. In the lower 
court, in all their pleadings, they stated that Dowlut and Afzul 
were the original founders of the talook — Jaun Mahomed was first 
named in appeal. 

The principal sudder ameen gave a decree for the plaintiffs, 
but, apparently, after a very summary investigation, and without 
examining the documentary evidence at all. Although this evi- 
dence is of the most important character, strongly confirmatory 
of the correctness of the yiew of the case taken by the principal 
sudder ameen, and bearing out the plaintiffs in their statement, 
even in the most minute particulars, he disposes of it by the single 
remark that it establishes the claim of neither party, lie grounds 
his decision on the evidence of the plaintiffs’ witnesses, that, as 
stated by the plaintiffs, the talook was founded by Dowlut, and the 
admission, by others, that, although now known as talook Mahomed 
Munowur, it is designated also Modafat’’ or late talook Dowlut 
Moonshee, which designation, the principal sudder ameen main- 
tains, establishes the fact of Dowlut Moonslu^ having been the 
founder. 

With these reasons, so far as they go, no fault is to be found. 
The conclusion at which the principal sudder ameen arrives, in 
regard to the designation ^^Modafat Dowlut Moonshee,’^ is no 
doubt correct. In this part of the country, the expression is the 
best circumstantial evidence that could be afforded, of the talook 
having been founded by Dowlut, 

Of the exhibits put in by the plaintiffs, the following are the 
most important. 

1. Copy of a decree of the zillah court, dated 1/95, giving 
possession of the talook to Mahomed Munowur, father of Mahomed 
Rumzan, one of the plaintiffs in the present suit. 
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2. Copy of a decree of the sudder ameen’s court, dated 1822, 
awarding a 4 annas share of the talook to Akbur, in virtue of his 
right by descent. 

3. Copies of two receipts for the rent of the talook, given by 
the then zemindar to Mahomed Munowur, dated 1204 and 1218 

B. S. 

4. Bill of sale for a 4 annas share of the talook, executed by 
Musst. Pya in favor of Mahomed Munowur, dated 1^24 B. S. 

5. Copies of putwarry papers of J232 B. S., filed in the 
collector’s office by the then zemindar, shewing the talook to be 
in possession of Mahomed Munowur. 

6. A notice to the plaintiffs as former occupants of the talook, 
calling upon them to enter into new engagements for the rent 
with the auction purchasers of the zeniindaree, dated 1246 B. S. 

7. Lease granted by the auction purchasers of the zemiudaree, 
to the plaintills, dated 1246. 

8. Copy of a decree of the zillah court, dated 1841, giving 
possession of a 4 annas share of the talook to Akbur. 

The defendants file copies of two decisions in summary suits for 
possession of small portions of the talook, dismissing the claim of 
Mahomed Munowur, — he being plaintiff, and the defendants’ an- 
cestors, defendants. They also put in copies of the petitions of 
plaint, of some of the pleadings, and of the deposition of a witness, 
in those suits, but they adduce nothing in any way calculated to 
establish their plea. 

Both piwties file a few ryotee cuboolyats (counterpart leases;) 
an^ the appellants, when the appeal was brought to a final hear- 
ing, put in copy of a decision of the moonsiff of Soodharam, dated 
3rd December 1845, from which it appeared that in a suit for rent, 
brought by Akbur against the appellants as jotedars or cultivators, 
the appellants liad pleaded occupancy as proprietors of the 4 annas 
share which they now claim. The suit was disnussed because the 
right to the land was disputed ; but even had it been otherwise, 
and a decree' for rent issued, the appellant’s case would not thereby 
have been strengthened ; for the suit was instituted after the ap- 
pellants had pleaded in the present action, and collusion would 
necessarilj^hiwe been inferred. 

The plaintiffs having fully established their case, and the defend- 
ants having as completely fmled in proving theirs, the appeal is 
dismissed, with all costs, and the decision of the lower cdurt 
awarding possession, together with the amount rents collected dur- 
ing the period of attachment, to the plmntiffs, affirmed. 



ZILLAH TIRHOOT. 


The 27th November 1846. 

Present; J. F. CATHCART, Judge. 

No. 226 of 1845. 

Regular Appeal from the decision of Syud Ush'ruf Hossein Khan^ 
Additional Principal Sudder Ameen^ passed on the VJth March 1845. 

Gopaul Lall Mooshtere, (Plaintiff,) Appellant^ 
versus 

Goolam Hossein Bhye and others, (Defendants,) Respondents. 
Claim, foreclosure of a mortgage. 

On perusal of the papers in this case it appearing that the suit 
had been dismissed in the lower court on account of neglect of the 
plaintiff in proceeding in his suit under Act XXIX. of 1841, and 
it being expressly enacted in Section 3 of that Act, that no regular 
ai)peal shall lie gainst such decision, it is accordingly 

Ordered, 

That this appeal be dismissed, and that the cost thereof be 
defrayed by the appellant. 

The 2^th November 1846. 

Present: J. F. CATHCART, Judge. ^ 

No. 180. 

Regular Appeal from a decision of SyudUshruf Hossein Khan, Ad^ 
ditional Principal Sudder Ameeny passed on the Wth Feb, 1845. 

Seebun Rai, guardian of Kumloo Rai, minor sun of Kunhya Rai, 
deceased, (Defendant,) Appellant, 

versus 

Doolub Thackur, Mokoond Doss, and others, (Plaintiffs,) 
Respondents. 

This suit was instituted, by the respondents, to annul a pottah 
dated the 19th of Magh 1246 F. S., 18th January 1839, alleged to 
have been granted to Kunhya Rai, deceased, father of the minor, by 
Sodasib Lall, one of the defendants, and to obtain possession of 2 
annas, 6 gundahs, 1 cowiy, 3 dunts of the village of Kishenpore 
Muneearee, purgunnah Bissarah, also to obtain mesne profits of the 
above from 1249 to 1251 Fuslee; total claim laid at Company's 
rupees 1332-7-9. 

The plaintiffs set forth that they bought the above share for Sicca 
rupees 7001, from the former proprietor Sodasib Lall, on the 15th 

/ 
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October 1840, 4th Kartick 1248 F.S., and that the deed of sale 
was duly registered ; that owing to some dispute they were obliged 
to bring their action for possession, which they did in 1841, and ob- 
tained a decree for possession in the second principal sudder ameen’s 
court dated 5th ^February 1842; that in executing the said decree 
they got possession of part of the above mentioned property, i. e. 
most of the ryots gave agreements or muchulkas and paid part of 
the rents; that after this the defendants brought forward the false 
pottah for 2 annas, 6 gundas, 1 cowry, 3 dunts, from 1246 to 1255, 
said to have been granted by the former proprietor Sodasib Lull 
to Kunhya Lall, deceased, on receiving 500 rupees in advance; that 
this dispute came to be decided in a summary suit before the second 
principal sudder ameen, who, although the granting of the pottah 
was denied by the former proprietor, thinking it improper to re- 
verse such a pottah in a miscellaneous suit, ordered them to bring 
a regular action for its annulment and kept the other party in 
possession ; they therefore bring the present action to annul the 
above-mentioned pottah, and also to obtain possession of their share 
and mesne profits for the same. They also allege that as the defen- 
dants, Mohunt Kurta Ram and Rampershad Doss, are the real 
fabricators of the false pottah in the name of Kunhya Rai, deceased, 
a creature and servant of theirs, they have also included them in 
their action as well as the former proprietor of the property, as the 
pottah is alleged to have been granted by him. The plaintiffs 
in conclusion observe that the false pottah is not worthy of 
consideration as it is denied by the granter thereof, and neither 
registered .nor attested by the seal of the cauzee ; also that no 
objection was made on the ground of the pottah when they first 
brought their action for possession. 

The answer of the defendant, Seebun Rai, on the part of the 
minor, asserts that the pottah is a true and good one, and that the 
minor and his deceased father Kunhya Rai were respectable people 
of substance, and quite able to make advances and conduct affairs 
for themselves, and that they were not aware of the sale of the above 
property having be^n effected by Sodasib Lall : as for the non- 
registry and non-affixmeiit of the seal of the kazee, he is not aware 
of their bqjjig legally requisite. The answer of the defendants 
Mohunt Kurta Ram and J^mpershad, who appeal from the same 
decision in another number, and are the proprietors of the remaining 
shares of the village of Kishenpore, alleges that they have notijting to 
do with the suit and that the plaintiffs have wrongfully and illegally 
included them in their action, and that they therefore pray to be 
released from the same, and denies that they have any concern 
whatever with Seebun Rai, or Kunhya Rai, deceased, who are the real 
defendants in the action, or that they know any thing of the pottah. 

The answer of Sodasib Lall, defendant, who does not appeal 
from the decision of the lower court, acknowledges the claim of the 
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plaintiffs, and denies ever having granted a pottah to the deceased 
Kunhya Rai, 

The lower court observes that the main point to be decided in 
this suit is the genuineness, or otherwise, of the pottah alleged to 
have been granted by the former proprietor of the property in fa- 
vor of Kunhya Rai, deceased. It finds the genuineness of the 
pottah not proven, owing to the suspicious nature of the document, 
and the death of three of the principal witnesses thereto, and the 
strong denial of the granter. With respect to the other point, the 
amount of mesne profits — on an inspection of the putwarie^s village 
accounts the lower court finds that less than the sum claimed is due, 
and accordingly awards to the plaintiffs the sum of Company’s rupees 
433-7 only on that account, and declares the pottah null and void. 
It releases the defendant Sodasib Lall from all claim, but finds the 
two defendants Mohunt KurtaRain and Ram Pershad liable, along 
with the other defendants, for the sum awarded as costs. 

From this decision there are three appeals, one brought by the 
present appellant, another brought by the plaintiffs No. 130, and a 
third by the two defendants Kurta Ram and Ram Pershad No. 179. 

After a careful perusal of the proceedings 4n the case and con- 
sideration of the circumstances of the claim, which I consider clear- 
ly and satisfactorily established, there not appearing any good 
grounds for interf^jrence with the decree of the lower court as far 
as regards the main points, I confirm the same, with the exception 
of the costs awarded, which by a mistake of the lower court were 
rated at the amount claimed and not at that awarded, and which 
ought to have been rupees 99-8 ; it is therefore ordered that costs 
to that amount only be decreed. 

The 27th November 1846. 

Present: J. F. CATHCART, Judge. 

No. 130. 

Regular Appeal from the decision of Syud Ushruf Hosein^ Addi- 
tional Principal Sudder Ameen, passed^ on the Wth February 1845. 

Doolub Thackoor, Muckund Doss, and others, (Plaintiffs,) 
Appellants, 

versus 

Seebuh Rai, guardian of Kumloo Rai, minor son of Kunhya Rai, 
deceased^ Mohunt Kurta Ram, Ram Pershad, and Sodasib Lai, 
(Defendants,) Respondents. 

This appeal is from the same decision, the particulars of which 
are fully entered into in the above case No. 180. 

The appellants are dissatisfied with the amount of mesne profits 
awarded them by the lower court, and again reiterate their claim 
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in this appeal. They allege that the village accotfnts oti which the 
additional principal sudder ameen decided the amount were fabri- 
cated and got up by the defendants. On inspection however of the 
papers and accounts filed with the case^ there d5es not appear any 
grounds whatever for the above allegation, and as the decision of 
the lower court has been already confirmed, it is therefore ordered, 
that this appeal be dismissed with costs. 

The 27th November 1846. 

Present : J. P. CATHCART, Judge. 

No. 179. 

Regular Appeal from the decision of^ Syud Vshruf ffosein Khan^ 
Additional Principal Sudder Ameen^ passed on the Wth Feb. 1845. 

Mohunt Kurta Ram and Ram Pershad Doss, (Defendants,) 
Appellants, 

. versus 

Doolub Thackoor and others, (Plaintiffs,) Respondents. 

This appeal is also from the same decision, the particulars of 
which are fully entered into in the case No. 180. 

In this case the appellants reiterate their former defence, viz., 
that they have nothing to do with the claim, and that the respon- 
dents have wrongfully and illegally included thein in their action, 
they therefore pray to be released from all liability on account of 
the same. It appears however from the records in the case that 
the appellants are the proprietors of the, remaining shares of the 
village of tilishenpore, and that on hearing of the srie of the share 
to the respondents they had instituted a suit claiming right of pre-^ 
emption by huk-e-shuffeh, which on being dismissed they assisted 
in getting up the false pottah. It also appears in evidence that 
Kunhya Rai, the person in whose name the pottah was granted, 
was a creature and disciple or chela of the mohunt. I have there- 
fore no doubt of the liability of the appellants, and order accord- 
ingly that thir appeal be also dismissed with costs. 

The 28th November 1846. 

FrIlseW: J. F. CATHCART, Judge. 

No. 619. 

Regular Appeal from the decision of Syud Vshruf Hosein Khm^ 
Additional Principal Sudder Ameen^ passed on the 8(4 July 18^. 

Musst. Rameshur Kowur and Musst. Kurnphool Kowur, (De- 
fendants,) Appellants, 
versus 

Durbaree Lai, and others, (Plaintiffs,) Respondents. 

This suit was instituted by the respondents, .on the 19th April 
1845, to recover from the appellants the sum of Company's rupees 
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3,261 >9*4^ due under a bond bearing date 15th Kartick 1245 Fus- 
lee, 28th October 1837* 

The reBpondents are members or heirs of membeyps of a banking 
house. The appellants are the widows of Baboo Jugdeonarain 
Singh, the mother and stepmother of his two sonS*, minors, Koula 
Purshad and Luchmee Purshad, and at present in possession of 
the estate of their deceased husband. The plaint sets forth that 
on the above date Baboo Jugdeonarain Singh, the father of the 
minors, borrowed from the plaintiffs the sum of Sicca rupees 1,615, 
for which he executed a bond dated the 15th Kartick 1245 Fus- 
lee, 28th October 18375 payable in one month, but notwithstand- 
ing the elapse of the stipulated period the bond has not yet been 
liquidated. That in the interim the original borrower, Jugdeo- 
narain, having died, they therefore sue his heirs, who are in posses- 
sion of the property, for the amount of the bond, with principal and 
interest. 

The appellants did not appear in the lower court, and the case 
was consequently tried exparte. 

The execution of the bond and the payment of the sum for 
which it was granted having been duly proved, the additional prin- 
cipal sudder ameeu passed a decree in favor of the plaintiffs against 
the estate of the deceased, JugdeonarainSingh, for the whole amount 
claimed. 

In appeal it was urged that the claim was groundless and the 
evidence in support thereof false ; that the widows were not the 
guardians of the minors ^nd had nothing to do with the estate ; and 
i&at the notices required by law had not been duly served on them. 

In this court it appears from an examination of the papers in 
tiie case that the legal notices had been duly served, and that the 
reasona.nf default assigned by the appellants are groundless ; that 
they wilfully neglected to attend in the lower court, and that the 
plea of non-guardianship had been already overruled in the Court 
of Sudder Dewanny Adawlut. It is accordingly ordered, that the 
decision of the lower court be confirmed, and that^this appeal be 
dismissed with costs. * 

The 28th November 1846. 

Present: J. F. CATHCART, Judge. 

No. 791. 

Appeal from the decision of Moulvee Neamut Ali Khauy 

Principal Sudder Ameen, passed on the 3rd September 1845. 

Ram Lall Chowdhree, (Defendant,) Appellant, 
versus 

Durbarie Lall Saho, Kesho Lai Saho, and others, (Plaintiffs,) 
Respondents. 

This suit was instituted by the respondents, on the 17th April 
1845, 25th Che 3 rt 1252 F. S., to recover from the appellant the 
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sum of Company's rupees 1,335^ lent on a bond on the 20th Assar 
1246 F. S., 16th July 1839, together with principal and interest, 
amounting on the whole to Compan/s rupees 2,258-^13. 

The plaint sets forth that the defendant, Kam Lall Ohowdhree, did 
on the above-un^tioned date borrow and receive from the plaintiffs 
the said sum, apd for which he executed a bond payable in four 
months and ten days, with interest at the rate of 12 per cent, 
per annum, and that, notwithstanding the expiration of the 
period fixed by the bond for yepayhient, the money has not yet 
been repaid* .They therefore brin^ their action. 

In the lower court, the defendant not appearing to answer the 
claim, the case was tried exparte. 

On the evidence produced by the plaintiffs to prove the bond 
which had been duly registered, and on consideration that the 
defendant had coiistantly put off the payiUent of the same on 
frivolous pretexts, and had declined to answer the suit although 
the legptl notices had been duly served on him, and that there could 
bd no doubt of the justness of the claim, the principal sudder 
ameen decreed the same in full with costs against the defendant. 

in this court the appellant acknowledges the granting of the 
bond,, but states that it waaPnot for money lent but in settlement 
of H’ former account, and that a considerable part of the amount 
had since been paid ; he chiefly urges that the legal notices before 
taking up the case exparte^ were not duly served on him by the 
lower court. 

From an inspection of the^papers however in the original case, 
it appearing that the appellant has had due notice served on him, 
and being further of opinion that' the, reasons of default assijgned 
by the appellant are groundless, and that be has* wilfully n^leeted 
to attend in the lovi^ court, it is upnecessary to enter furt^ into 
the defence now set up bj the appellant to the original It 

is therefore ordered that this appeal be dismissed with 
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The 9tii November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 54. 

Regular Appeal from a decision passed by Molovi NiamtU Ali 
Khany Principal Sudder Ameen of Mozufferpore Tirhoot, dated 
24th December 1844. 

Musst. Rajbunsee Koonwur, widow of Madhoram, deceased. 
Appellant, (Plaintiff,) 

versus 

Kooldeepnarain, Principal, and Guardian of Sadoo Rapi his miilor 
brother, and Musst. Katranee Koonwur who died previous to the 
appeal, and Odwuntee Koonwur, Respondents, (Defendants.) 

This suit was instituted for enquiry into the Tights, possession, 
and mutation of the plaintiff^s name in the records of the coUec- 
torate, of one third share, (the property of her demised husband,) 
of the 16 annas of Khanolee Dee and other villages, Chuckla 
Nyhee, purgunnah Beesarali, and of personal property. Action 
laid at Company's* rupees 3,725-3-10. 

The plaintiff states all the villages and personal property detail- 
ed ill the plaint, were the estate of the late Kiehenjeewun Lall, 
the father of her late husband, Madoo Ram, and also of Kooldeep- 
narain and Sadoo Ram, with the exception of the village Mutra- 

E ore, and the lands of the village Pudinole, which were purchased 
y her late husband and Kooldeepnarain subsequent to the de- 
mise of their father. Her late husband and Kooldeepnarain held 

i iossession until the 3d of Jait 1243 F. 8.> when her husband died, 
eaving herself and an unmarried minor daughter. Application 
was made for the mutation, ^in her name, pflier late Husband^s por- 
tion of the property, and filed a V£tra8utiiamab,'br documental proof 
of being legal heir to her demised husband. There being a case 
pending in court, in which her late husband and Kooldeepnarain 
su^ Wahidoodeen Ashruf and others, she filed a varasutnamah or 
documental proof of being legal heir to her demised husband. 
Kooldeepnarain filed a petition objecting thereto, which the court 
rejected. Afterwards both parties entered into written treaties of 
adjustment, the plaintiff in a deed for herself, and Kooldeepna- 
rain in a deed on his own account, and as guardian on behalf of 
Sadoo Ram. After the deeds were registered, they were exchanged. 
They were to this purport: ^^ITie plaintiff was to have and to hold 
possession of the real and personal property of het late husband 
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during her lifetime, without the power to alienate any portion 
thereof, and on her demise to devolve to Kooldeepnarain and 
Sadob Ram* The wedding, &<?., expences to be discharged by 
all three sharers ; if it could not be effected without borrowing, the 
bond loan to be’ signed by all three. * Neither party authorized 
to give a Written document on any account whatsoever distinctly 
Musst. Odwunt Koonwur, the mother of her late husband and of 
Kooldeepnarain and Sadoo filed a petition of objection to the 
treaty of adjustment m the collectorate, whereon the collector 
directed the plaintiff to sue in the court. Hence this suit. 

Answer of defendants. Musst. Odwunt Koonwur pleads: being the 
mother, she is the guardian of her minor son Siidoo Ram; that 
Kooldeepnarain had not the power to subscribe himself as guar- 
dian to Sadoo Ram in tlie treaty of adjustment, without her per- 
mission so to do. The plaintiff not having been put in possession, 
that deed is inadmissible conformable to the shaster, and likewise 
not entitled to any property. A decision of the Sudder Dewanny 
Adawlut as a precedent is ready for delivery. The plaintiff^s 
husband died while a minor, and for the period of nine years the 
plaintiff has been residing M|th her own mother, and not in the 
house of her husband. Kooldeepnarain pleads this addition ; 
The plaintifTs father artfully induced him to write the treaty of 
adjustment, which, not having been enforced, i& of itself null and 
void. In what manner the treaty of adjustment was written will 
be ascertained by the evidence of witnesses. 

The principal sudder ameen dismissed ithe case on the grounds 
of various circumstances. During the lifetime of the mother, the 
brother of a minor cannot be the guardian. In the treaty of ad- 
justment the brother is declared the guardian, the conditions there- 
of have not been completed, and have remained useless from the date 
thereof. The evidence of the subscribing witnesses to the treaty 
of adjustment being wavering, is not to be depended upon. The- 
copy of the judge’s decision and copy of decision pf the Sudder filed 
by the plaintiff as precedents, and copy of Hundoolali Dhurrum 
Shaster have no resemblance to this case, and are not applicable. 
From the docun^nts filed by the defendants their poraession is . 
proved, and ^at the plaintiff had not been in possession. The 
property had not been partitioned. And the plaintiff’s hdsband 
had always resided with the defendants as one family. Arising ^ 
from these circumstances the plaintiff is only entitled to mainte- 
nance, in food and raiment. 

The plaintiff appealed against this decision, urging that the de- 
cision declares during the lifetime of the mother of a minor, his 
brother cannot be guardian ; in the, several documents filed by the 
defendants is proved that Kooldeepnarain is the guardian of Sadoo 
Ram. On the treaty of adjustment being registered, application 
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to the collectorate was made for the mptation^ and owing to the 
objection made thereto by the defendants, caused the institution of 
this suit ; what remained on her, the plaintiflPs part, to con^plete 
the conditions of the treaty of adjustment ? Kooldeepnaraiti him- 
self acknowledged that deed at the registry thereof. * With respect 
to the witnesses wavering in their evidence, no instance thereof 
has been shown. The decisions tiled as precedents not being ap- 
plicable, is erroneous : they are applicable to the case; if not, they 
would not have been allowed to be filed under the 4th Clause, 10th 
Section, Regulation XXVI. of 1814. No paper is to, be found 
showing that Musst. Odwuntee Kooiiwur was in possession. From 
the evidence of witnesses it is clearly proved her late husband had 
been in possession ; and from the petitions of the ryots fil^d in the 
judge^s court, prove her, the plaintiff^s, possession. The objection 
made to her, the plaintiff, being heir to her late husband, was re- 
jected by the court, and it was not appealed against, &c. 

Answer of respondent Musst. Odwuntee Koonwtir in tenden- 
cy a repetition of her reply to the plaint. Kooldeepnarain, although 
he api>ointed an attorney, did not file an answer. 

Court. * ^ 

The points for enquiry in this case are : Whp is tlie legal guar- 
dian, the mother, or the elder brother to the minor Sadoo Ram ? 
If the elder brotheri Kooldeepnarain, be ^uardi^n, is the treaty of 
adjustment genuine and valid ? From the bawusteh of the pundit 
at Patna, called for by this court, it appears the elder brother to 
the minor is the legal guaiMian. The subscribing witnesses to the 
treaty of adjustment have clearly deposed to the authenticity of 
that instrument ; nor is there any appearance of wavering in their 
deposition. The artifice of the plaintiff^s father in the matter, is 
not made out, but that it was made use of by Kooldeepnarain is 
shown by the tenor of the instrument. It is valid under the cir- 
cumstance of sundry decrees having been passed by the Sudder 
Dewaiiny Adawhit awarding to widows the right to bold posses- 
sion of the property of their demised husband, during the lifetime 
of the widow, without power to alienate it or any portion thereof 
in any manner whatsoever. Under these circumstances the appeal 
is decreed iq favour of appellant to hold possession of the property 
under conditions of the treaty of adjustment, and a proceeding be 
sent to the collector for the mutation of her name under condi- 
tions of the deed of adjustment. The costs of both courts to be 
paid by respondent, and the principal sudder ameen^s decision re- 
versed. 
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The 24th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 126. 

Regular Appeal from a decision passed by Moulvee Niamut AH 
Khany Principal Sudder Ameen of Mozvfferpore, Tirhooty daied 
22nd February 1845. 

Ramnaraeii Sing, Appellant, (Plaintiff,) 
versus 

Rambucksh Singh^ Respondent, (Defendant.) 

The appellant sued for the sum of Company's rupees 1795-15-5, 
being principal and interest on bond dated 29th July 1840 ; the 
principal being the balance of a former bond for Company's ru- 
pees M 50- 11 -6, which was granted by the defendant and his son 
Shamlall; that amount having been embezzled by Shamlall, while 
in the employ of the plaintiff; which sum had been re^larly sued 
for in court, and treaty of adjustment filed by both parties : setting 
forth the paying and receiving the sum of rupees 4050-11-6, and 
the granting and the receiving of a bond foi‘ 1 100 rupees for the 
remaining balance, payable in six months with interest, and the 
costs of suit to be borne by the plaintiff’. That 1 100 rupees bond 
not having been discharged, is the cause of the^ suit. 

The defendant denied having given sanction or authority for his 
own name, or that of the witnesses to be subscribed to the present 
or former bond, or to the solanamah, or Jreaty of adjustment, men- 
tioned in'the plaint. The plaintiff* forcibly caused his son, Sbam- 
lall, to sign the first bond ; on whfeh account Shamlall complained 
in the criminal court, in which case the defendant filed a third 
party petition ; the magistrate dismissed the case, arising from the 
institution of a rivil suit for the amount of the bond. The subse- 
quent transactions were effected by collusion of his son Shamlall 
with the plaintiff. Tliat Shamlall was separated from him, and if 
he filed a soknamah or treaty of adjustment, he, the defendant, was 
not liable. He had four other sons, &c. 

The principal sudder ameen dismissed the suit on the grounds : 
the embezzfemerit was effectuated by Shamlall, where was the 
cause for tft defendant to sign the former or the present bond ? 
which appears to have been signed by the pen of his son Sham- 
lall, that on account of one son the defendant would not ruin 
himself and his other four sons. 

Against this decision the plaintiff appealed urging : The evi- 
dence of his witnesses fully proved his claim, and the decision of 
the former suit was filed in proof of his claim, yet the principal 
sudder ameen did not take these circumstances into consideration. 
At the time the bonds were signed, the son and the father were 
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residing together as one family. The father cannot write^ the son 
signed his fathei*^s name at his desire in the presence of the witnesses. 
The decision passed by the principal sudder ameen is entirely on 
supposition. 

The respondent’s reply is nearly a repetition of the reply to the 
plaint. 

Court. 

The principal sudder ameen seems to have passed his decision 
more on the reasons arising in the mind of improbability of the 
respondent (defendant) giving sanction to affixing his name to any 
of the former or present instruments, than from the pleadings and 
evidence of witnesses. It is true, a person capable of embezzle- 
ment (on account of which there was no suit or trial) may be 
suspected of the likelihood of affixing his father’s name to instru- 
ments, and attesting the same with his own signature ; but the 
witnesses deposed he was sanctioned to do so by the father (defen- 
dant.) The power of attorney appointing and authorizing a con- 
stituted attorney of the court to file the solanamah or treaty of 
adjustment, filed in the former case was verified in court previously 
to filing the treaty of adjustment, and its counterpart from the 
adverse party. To doubt the authenticity of the power of attorney 
on a mere surmise without ajregular impeachment and proof, will 
lead every individual who cannot write his own name to a power 
of attorney, and is cast in a civil suit, to bring forward allegations 
of illegality of his own power of attorney : his name thereon not 
having been sanctioned by him. Moreover, from the tenor of the 
reply to the plaint, and reply to the appeal, defendant, respondent, 
appears to have been aware of the artifice (if any) made use of 
against himself at the time of filing the treaty of adjustment and 
the power of attorney, why was not the matter at that time brought 
to the notice of the judge ? To bring forward such a plea after an 
elapse of more than five years, can only be considered as a mere 
subterfuge to evade payment of the bond, which noticed in 
the treaty of adjustment in the former case, and proved in this by 
the evidence of the subscribing witnesses thereon. Under these 
circumstances a decree is passed in favor of appellant, the costs of 
both courts to be paid by the respondent, and the principal .sudder 
umeen’s decision reversed. 
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The 24th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 452. 

Regular Appeal from a decision passed by Molovi Syed Mohamad 
Mohamid Khan^ Sudder Ameen of Mozufferpore* TirhooL dated 
2Ath June 1845. 

Mr. J. B, Johnston, Appellant, (Defendant,) 
versus 

Shaik Nubbeebucksh, Respondent, (Plaintiff.) 

This suit was instituted by the respondent to recover from the 
appellant the sum of Company's rupees 462-l()«8i, being the 
principal and interest on arrears of rent from 8 annas instalment 
of 1248 to the end of 1249 Fuslee, on niz, or own cultivation of 
55 beegahs, 2 biswahs and 13 dhoors of land with indigo, in the 
village of Russulpoor Ghose, alias Soorsoonee, purgunnah Sureisah. 

The village was formerly held as a jagheer, or land exempt from 
payment of revenue to the Government. In 1226 and 1227 Fuslee, 
it was attached and ^ settlement made with the minhyedars, or the 
occupants of the village under a deed of exemption from revenue. 
The proprietors of the village appealed against the settlement, and 
ultimately obtained-an order from Council, dated 2i)th December 
1840, for the cancellation thereof, and for a settlement of the vil- 
lage to be made with the proprietors ; they were accordingly put in 
possession by an order from the deputy collector, dated 7th of 
August 1841, and therein directed to pay the revenue from the 
1 st J anuary 1841 . The receipts filed, prove that injunction was duly 
complied with. The appellant having obtained leases to the ex- 
tent of 5 annas portion of the village from the first settlement hold- 
ers, which became null and void, together with the settlement, 
under the orders of the Council, the respondent called on the appel- 
lant to take a lease from him. Not liaving taken out a pottah, or 
deed, the appellant was forbidden to cultivate. Notwithstanding, 
the land was ploughed and was sown with indigo, and a quantity of 
kuntee, or stubble allowed to remain on the ground, which caused 
the respond%it to complain in the criminal court under Act IV. 
of 1840, and obtained an order for possession. The respondent, 
being in his own right 4 annas sharer and holding the other 12 
annas portion from the commencement of 1249 Fuslee, under three 
different leases from the other sharers of the village, sued for 4 
annas portion of rent for the half year on account of 1248, and for 
the whole 16 annas portion on account of 1249 Fuslee, on the cul- 
tivation above-mentioned, at the rate of 6 rupees per beegah. 

The appellant as defendant pleaded : The suit should have been 
against the ryots and not him. Forty beegahs agreeably to 
agreements made with the ryots, on payment of advance to them 
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as formerly, were cultivated with indigo, and theTr accounts ad- 
justed and settled at the end of the year. In 1249 Fuslee there 
were some parcels of kuntee or indigo stubble, and sundry parcels, 
on which advances had been made to the ryots, the ground pre- 
pared and sown with indigo, which therespondent,,plaintiff, caused 
to be rooted up, and sown with other kind of articles ; under ap- 
prehension of being sued for damages done to the indigo crops, 
instituted this suit. 

The sudder ameen passed a decision in favor of the plaintiff on 
the grounds : from copy of proceedings of the criminal court, and 
evidence of the plaintift'^s witnesses, and the jiutwarry^s paper of 
measurement, prove the defendant held possession of 55 beegahs, 
2 biswahs, and 13 doors of lands in both years. The defendant's 
allegations : the quantity of land was less and by ryotwarry, is not 
proved ; the niz, or own cultivation, was effected through the 
means of ryots. 

In the appeal the appellant urges the same pleas as in his reply 
to plaint. If any rent be demandable, .it is claimable from the 
ryots, he is not liable, having in the customary usage of the fac- 
tories, made advances to the ryots for the extent of 40 beegahs, 
they brought the indigo weed to the factory, adjusted their ac- 
counts, and received their balance at the end of the year. The 
respondent is not entitled to- rent prior to the date of order for pos- 
session, which whs the 7th of August 1841, corresponding with 
Sawun 1248 Fuslee. The respondent pleads the order of posses- 
sion enjoins the payment of revenue from 1st of January 1841, he 
is thereby entitled to the rents of the land from that date also, &c. 

Court. 

The appellant, in proof of not having cultivated the land 
as koodkusht, or own cultivation, filed in the appellate 
court another agreement of the ryots for 13 beegahs, pay)ers of 
measurement of the land cultivated with indigo, and caused a 
number of witnesses to be summoned to give evidence of his 
allegations, and to prove the authenticity of the"" measurement 
papers. Although the agreements of the ryots are to the extent of 
40 beegahs only, and an attempt made to prove by evidence that 
quantity only was cultivated with indigo, yet the papers of 
measurement filed by the appellant exhibit the aggregate of the 
several parcels of land cultivated with indigo was 52 beegahs, 
5 biswahs, and 1 1 dhoors : the cause of this difference is ascribed 
to the factory luggy, or measurement pole, being of a greater 
length than that of the zemindarry. Most of the witnesses brought 
forward were to establish the authenticity of the measurement 
papers ; the correctness being admitted, the evidence of three or four 
witnesses was not taken. The evidence of the witnesses did not 
prove to the satisfaction of the court, the cultivation was strictly 
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ryotwarry, aii not niz, or own cultivation: for the cultivation 
must needs be effected by servants or ryots. Now, the ryots had no 
pottah or deed for the cultivation of any land, which is proved by 
the evidence of the appellant's own witnesses, then with what 
rightful claim pould they engage to cultivate indigo ? and the 
sentence made use of in the engagements of the ryots, viz. search 
is to be made for proper indigo land, to be selected and approved 
of by the amlah or officers and gentleman of the factory,” such 
wording in the engagement could arise only from the proprietors 
or persons havhig similar influence over the ryots; and the 
appellant being at the time of entering into the engagements with 
the ryots a lessee of 5 annas portion of the village, had a claim 
to the receipt of rent to that extent of portion, or to cultivate the 
land to that extent, hence his influence. Such wording in an 
engagement strictly ryotwarry without any influence in the village 
would create disputes between the ryots and litigation between the 
factory and the proprietors of the soil : for the superintendant of 
an indigo factory cannot compel the engaging ryot or ryots to 
cultivate what land they may think proper to select with indigo. 
Under consideration the engaging ryots held no pottah, or deed, 
for the cultivation of land from the proprietors of the soil, and 
from the wording in the engagements, pointed out, the engage- 
ments cannot be deemed ryotwarry, but niz, or own cultivation, 
through the medium of the ryots. The appellant itot having pleaded 
any right or claim to the soil, or that he had paid the rent of the 
land to any proprietor or persons having any interest in the land, 
selected and approved by him, which was cultivated with indigo, 
the rent for the same is to be paid from the 1st of January l&l 
to the respondent, who is entitled thereto having paid the revenue 
to the Government from that date, as enjoined in the order, giving 
possession, on the quantity of land cultivated with indigo, as shown 
in his measurement papers. Under these circumstances the 
sudder anieen^s decision is confirmed with a trifling amendment, 
and the appeabdisinissed with costs of both courts. 

The 24th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 536. 

Jtegtdar Appeal from a decision passed by Mr. Samuel DaCosta, 
Moonsiff ofTeghra and Beegoo Serrai, dated 10/A Mg 1845. 

Musst. Taqooraen Oojaen, Appellant, (Defendant,) 
v&rsus 

Dookun Singh, Respondent, (Plaintiff.) 

The respondent sued the appelhint for the recovery of the sum 
of Compan^-’s rupees 290-12-6, being the principal and interest of 
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a loan on bond dated 25th Sawun 1251 Fuslee, to be paid in the 
month of Bysack 1251 Fuslee. 

The appellant as defendant denied the plaint ; and pleaded : there 
being a large sum due from the respondent, plaintiff, on account of 
rent, there was no necessity to borrow from him. From 1248 
Fuslee, Goonesh Dutt transacted all her business ; if the bond be 
genuine, it would have been signed by him. The plaintiff is a sharer 
in the same mehal or estate with her, there are continual dis- 
putes between them, and this is an unjust suit. 

The moonsiff passed a decision in favour of the plaintiff, on the 
grounds of the evidence of the subscribing witnesses to the bond 
having proved the claim. 

The appellant urged : being a purdah nasheen, or a female 
screened from public view, how could the witnesses, who are not 
residents in the same village, and of whom she had no knowledge, 
know, it was her who directed the signing of her name to the bond, 
and directed the witnesses to attest it with their names? These 
circumstances were not taken into consideration by the moonsiff. 
The respondent alleged his claim was perfectly established by 
the evidence of the subscribing witnesses to the bond. 

Court. 

The witnesses having been re-examined and questioned in the 
appellate court, and no discrepancy having been elicited in their 
cross examination, the appeal is dismissed with costs of both 
courts, and the moonsifTs decision confirmed. 

The 27th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 1066. 

Regular Appeal from a ^cision passed by Molovi Niamut Ali Khan, 

Principal Sadder Ameen of Mozufferpore, dated 21j/ February 

1843. 

Nahil Chowdree and others, Appellanfs, (Plaintiffs,) 
versus 

Keidee Chowdree and others. Respondents, (Defendants.) 

This suit is for the possession of 2 annas, 9 gundahs, 1 courie, 
and a trifle mor^ within 4 annas of 8 annas of the whole 16 annas 
of the kusbah or town of Mozufferpore, pergunnah Bissarah^ rent- 
free land. Action laid at Company’s rupees 1173-5-4, being 18 
times the value of the land. 

The plaint sets forth, Yousoof Ali Khan was 8 annas sharer, 
Kooshaul Taqoor and others, sharers of the other 8 annas portion 
of the town of Mozufferpore. The latter mentioned sharer dis- 
posed of the entire village Tarsundputtee, and half of the town of 
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Mozufferpore by bill of sale^ under date 15th of SuflRee 1178 
Fiislee, for the sum of Sicca rupees 550, to Luchmun Chowdree 
and others, the ancestors of the defendants, in conjunction with 
Bodram Chowdree, Bholahduth Chowdree, and Ramnaraen Chow- 
dree, the ancestors of the plaintiffs, who obtained the mutation of 
their names as sharers in the village Tarsundputtee, in the records 
of the collectorate ; and both parties continued in possession of 
the town of Mozufferpore, until the year 1515 Fuslee, when the 
4 annas share of the town of Mozufferj)ore was leased from 1216 
to 1220 Fuslee, to Surreebjeet Chowdree, one of the sharers with- 
in the defendants^ portion of the town of Mozufferpore, who 
agreeably to the counterpart of the lease paid them the profits 
thereof, until the year 1237 Fuslee. The defendants having in 
the year 1238 Fuslee coalesced, suspended payment, and will not 
relinquish the lands. 

Answer of defendants — Kishnaraen Chowdree, and nine others, 
corroborate the plaintiffs^ plaint, and allege they are sharers 
agreeably to family succession. 

Answer of Keidee Chowdree and six others — plead, the plain- 
tiffs have sued sundry^persons, who have no concern in the matter, 
with a view they may acknowledge the rights of the plaintiffs. 
The ancestors of the plaintiffs not paying their quota towards the 
purchase of the 4 annas share of the k)wn of Mozufferpore, their, 
the defendants^, ancestors paid the whole purchase money. Their 
ancestors and themselves have continued in possession of the 8 
annas portion of the town of Mozufferpore. The plaintiffs have 
had no concern in the collection of the dyahkee, or malikana per 
centage, or by lease, as set forth in the plaint. The proof of the 
plaintiffs^ right, alleged to be established from an answer of Assa 
Chowdree, defendant, in a case in which Cheeta Chowdree was 
plain tiff^ merely -mentions the circumstance of the bill of sale, and 
does not prove the plaintiffs were in possession. 

Answer of Bhoran Chowdree, similar to the answer of the above 
defendants, and further pleads, that Surreebjeet Chowdree, his 
ancestor, never wrote^ the kaboolet or counterpart of the lease. 

Answer of Gowree Chowdree and 4 others, similar to the above 
defendants. 

Answer Hoomer Chowdree and 2 others, corroborate the 
plaintiffs^ plaint, and allege themselves to bfe sharers agreeably to 
family succession. 

Answer of Dyal Chowdree and 13 others, similar to the above 
answer. 

The remaining 13 defendants did not file any answer. 

The principal sudder ameen dismissed the feuit on the following 
grounds. 

Under sundry circumstances in the pleading of the case, 
tlie plaintiffs^ plaint is false. In this case, there are 63 plain- 
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tiflfe and the same number of defendants. Some of the defendants 
have denied the claim of the plaintiffs, and some have acknow- 
ledged the claim, and at the same time allege they have claims to 
shares ; but this portion of the defendants, who hfve joined in the 
measure of the plaintiff’s have failed to attend sub^eque^J to filing 
their answer. The plaintiffs have not proved their ancestors^ or their 
own possession from the date of the purchase, that is, from 1178 
Fuslee to the date of institution of the suit, or established any 
proof from documental or evidence of witnesses, the cause of their 
dispossession. Copy of bill of sale is not sufficient to prove their 
claim ; and the institution of this suit is after an elapse of 7^^ 
years from the date thereof ; hence, the plaintiffs’ suit, being contrary 
to the 14th Section, III. Regulation of 1793, and to the IL Regu- 
lation of 1805, is not cognizable in court. The kaboolyet or counter- 
part of the lease, filed by the plaintiffs, appears to be fabricated: the 
paper is water stained, but the writing is clear and not effected by 
the w^ater stain, from which it is suspected that an old former 
stamp ]\aper was searched for, and subsequently written on. 

Against this decision the plaintiffs appealed, urging : From the 
face of tlie case their suit had been perfectly proved, which the 
principal sudder ameen has not taken into consideration. The 
principal sudder ameen states, from the date of purchase pos- 
session liad not been proved, and that the copy of the bill of sale is 
not sufficient proof of possession. Their proofs are : first, copy of 
the bill of sale ; 2ndly, possession of 8 annas share of the village 
Tarsundputtee (purchased under the said bill of sale;) 3i’dly, copies 
of documents obtained from the court and evidence of witnesses 
filed. The objection to the kaboolyet or counterpart of the lease is a 
mere supposition. 

Answer of respondents. By the date of the bill of sale, the sale 
is prior to the accession of territory by the Government, from 
which time neitlier the ancestors of the appellants or the appellants 
themselves have ever been in possession. The kaboolyet or coun- 
terpart of the lease filed by the appellants is meqfioned in the 
decision of the principal sudder ameen to be a, fabrication. 

Court. 

There is no proof adduced under what circumstance the several 
appellants (plaintiffs) held possession of the, portion sued for; even 
the plaint on that point is vague and indefinite, being in general 
terms: their ancestors and themselves held possession to 1215 
Fuslee. The first appearance and probability of any possession 
takes its rise from the affirmation : their ancestors leased 4 annas 
share of the town of Mozufferpore from 1216 to 1220 Fuslee, to 
Surreebjeet Chowdree, who returned to them a kaboolyet or coun- 
terpart of the lease ; which deed is filed, and is to this purport : 
Surreebjeet Chowdree, sharer of the town of Mozufferpore, having 
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taken the lease of 4 annas of the abovementioned town, the share 
of Kullhye Chowdrce, Juggcrnauth Chowdree, Mhabil Chowdree, 
Seetarain Chowdiee, and Purboonauth Chowdree, at the annual 
rent of Sicca miftees 15, from 1216 to 1220 Fuslee, on advance of 
Sicca rupees 1 W, the payment of which is to be made at the expi- 
ration of the lease ; of the rent 12 rupees is to be taken as interest 
on the loan, and remaining 3 rupees to be given to the proprietors; 
if the loan be not discharged at the expiration of the lease, a fur- 
ther sum of 2 rupees is to be taken annually in discharge of the 
principal loan, and the remaining 1 rupee, to be paid to the pro- 
prietors/^ Of the three subscribing witnesses to this instrument, 
one is said to be dead, the other two gave their evidence, which 
cannot be credited, arising from both the witnesses’ want of recol- 
lection, omission of the most essential points, and discrepancy in 
other points. Neither of the witnesses recollected at what annual 
rent, or for what period the lease was granted, and neither men- 
tioned by whom the rent of the lease was paid, and to which of the 
lessors, but both deposed that Surreebjeet Chowdree signed the 
counterpart of the lease. The first witness, Mohone Misser, knew 
that 3 rupees, the profit or rent of the share, were paid to the plain- 
tiffs, for 5 or 7 years^ because he resided during that period in the 
village Kharonah, in which the plaintiffs resided. How the lessors 
came into possession of the share leasi^d, he did not know. The 
other witness, Munneear Chowdree, deposed, the plaintiffs were in 
possession ; that he heard from his father and grandfather it was 
by purchase ; and one rupee rent was annually paid to the plaintiffs. 
Four other* witnesses were brought forw&rd to prove possession 
and receipt of rent. The evidence is not suflSciently precise, and 
shows their knowledge of the plaintiffs’, appellants’, coming to pos- 
session to be more on hearsay than otherwise ; and a compl(*te 
failure on the point of payment of the rent, under the counterpart 
of the lease, by the discrepancy, the evidence of the two witnesses 
who deposed to that point. The witness, Mohur Taqoor, deposed, 
the payment gf the rein of 3 rupees annually from 1216 to 1220 
Fuslee, and one rupee from 1221 to 1235 Fuslee, were paid by 
himself to Mhabil Chowdree, and others, the plaintiffs, (he being 
collector of the r^nts of the town of Mozuflferpore on the part of 
Yousoof Ali ^hafi, who held 8 annas portion in his own right, and 
the other 8 annas by lease.) The witness, Kunnhye Chowdree, de- 
claring himself to be a sharer, deposed, the rent of3 rupees to 1220 
Fuslee, and afterwards 1 rupee were paid by Surreebjeet Chowdree, 
to the period of his death, which occurred in 1227 or 1228 Fuslee. 
After the death of Surreebjeet Chowdry the rent was paid by his 
prandson, Kushee Chowdree, but to whom the rents were paid, 
IS not mentioned. The evidence of Jummuck Lall was hearsay 
evidence, from the mtness, Mohur Taqoor. The witness, Durgah 
Chowdree, seems to have been called to allege his claim to the 8 



ZILLAH TIBHOOT. 


135 


annas portion of the town, now held by Mohamud Tuckee Khan* 
Copy of reply of Ussa Chowdree, and copies of evidence given by 
three witnesses in tlie case of Cheeta Chowdree, plaintiff, do not 
elicit any proof in behalf of the appellants ; they j||id to show that 
Bhorun Chwdree was 4 annas sharer of the to^; and Jugger- 
nath Chowdree, the son of Bhorun Chowdree, was one of 
those three witnesses ; deposed he himself was 4 annas 
sharer, and made no mention there were other sharers therein. 
Evidence given in a case, on the virtue of which the decision is 
not passed, the case in question was dismissed under limitation 
niles, cannot be admitted in proof in another case. The appellants 
have not proved themselves heirs of Bhorun Chowdree, in fact, his 
heirs are his grandsons Rugbunse Chowdree and Beekun Chowdree, 
still in existence and defendants in this case. It is true, from the 
kuboolet or counterpart of the lease filed, Juggernauth Chowdree 
appears to be one of the lessors, but the proof of the authenticity 
of that document has failed, and the union of the appellants with 
him is not established. It is true the respondents have not ad- 
duced any proof of their allegation, "that the ancestors of the ap- 
pellants did not pay their quota of the purchase money for the 
share of 4 annas of the town of Mozufferpore, and their ancestors 
paid the whole purchase money for the town;^^ this is immaterial, 
under the circumstance of Jthe appellants not having proved their 
plaint, to which* is the first essential point a court has to look. 
Under these circumstances the appeal is dismissed, with costs, and 
the decision of the principal sudder ameen affirmed. 

The 27th November 1846. 

Present : JOHN FRENCH, Additional Judge. 

No. 1406. 

Regular Appeal from a decision passed by Molovi Syed Ashruff 
Hooseiuj 2d Principal Sudder Ameen of Mozufferpore^ Tirhool^ 
dated 20th July 1843. ^ 

Lockurmun Opadeeah and Eshreeduth Opadeeah, Principals and 
Heirs of Beerbuder Opadeeah, deceased, Girjanund Opadeeah 
and Nynynund Opadeeah, (Appellaiits,) Defendants, 

' versus 

Sheehooram Singh and seven others, (Plaintiffs,) Respondents. 

The suit is for 501 beegahs of deeharah or alluvial land apper- 
taining to village Bungrah, pergunnah Ghadahsund. Action laid 
at Company’s rupees 1603. 

The village Bungrah appertains to the plaintiffs, is situate on 
the east side of the river Great Gunduck. The defendants^ lands, 
denominated mouza Madapore Hazaree, is on the same side of 
the river to the north of the plaintiffs’ village. (The attorney for 
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the defendatits declared in this appellate court, that the moiiza 
Madapore Hazaree is not an inhabited village but merely the land 
has that appellation.) The first dispute occurred in 1220 Fiislec, 
when Bermani^y. Opadeeah, the father of the defendants, sued, 
under the XljfX. Regulation of 1793, the present plaintifls, for 
30 beegahs of alluvial land ; while the case was pending in court 
was carried away, it is said, with a considerable quantity of land 
that was in the possession of the present plaintiffs, by the en- 
croachment of the river ; the case notwithstanding was dismissed 
on the 27th December 1818, on the ground, the claim to the 
land had not been established. In the year 1224 Fuslee the land 
. was again re-deposited by alluvion and receding of the river. The 
plaintiffs took and held possession until 1229 Fuslee, when the 
defendants came and carried away the rubbec crop ; the plaintiffs 
complained in the criminal court ; the case was transferred to the 
civil court under the VI. Regulation of 1813; the XV. Regulation 
of 1824 having been received, it was i^gain transferred to the criminal 
court for trial ; the magistrate proceeded to the spot and marked out 
land not under dispute, and passed an order agreeably thereto ; on 
appeal being preferred, the Sudder Nizainut Adawlut reversed the 
magistrate's order, and directed enquiry to be made who were in 
possession and to put them in possession ; whereon the magistrate 
made fresh boundary marks and passed an order ; which on appeal 
to the commissioner, the order was reversed and direction given 
for the attachment of the land, and both parties to sue in the civil 
court for their rights. Hence the present suit. 

The defendants pleaded — the suit for 30 beegahs of land was not 
dismissed, it was in a manner of a nonsuit, owing to the land having 
been carried into the river, the trial thereof was not completed ; and 
the present suit is for alluvial land, which, by customary usage, be- 
longs to the estate to which it is annexed. 

The principal sudder ameen,Molovi Abdool Wahid Khan, dismiss- 
ed the suit on the following grounds. The alluvial land was not oppo- 
site to the estate of the plaintiffs, but that of the defendants. On 
appeal Mr. Oldfield* judge, confirmed that decision. On special 
appeal being preferred to the Sudder Adawlut, that Court, arising 
from both parties having alleged they had sustained diminution of 
their originaMand by the encroachment of the river, reversed the 
decisions of the lower courts, and directed a re-investigation to call 
for proofs and documents and to measure the area of the estates of 
both parties, and to give the land under attachment to those it maybe 
proved to belong. The re-investigation of the case was referred to 
the 2d principal sudder ameen Molovi Syud Ashmff Hoosein Khan, 
who passed a decision in favour of the plaintiffs, on the following 
grounds. The prior suit was instituted by tlie defendants, which 
was dismissed, since which period a long time has elapsed without 
appealing against it, then there is no doubt but that land and 
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other land under attachment to the south thereof is the right of 
the plaintiffs. It is ascertained from the attaching ameen^s state- 
ment, the copy of proceeding directing the attachment, and the 
sketches taken by Roshim Loll ameen, under th^|^LIX. Regu- 
lation case, and that of Ilamed Khan ameen, who attached the 
land under the first order, and from his own, that to the south 
of the mouth or opening of the river Byah, east of the Great 
Gunduck river, to the south of the birt or charity land of Gun- 
nesh Misser, north of the village Dosur, is entirely the plaintiffs^ 
and whole of the lands to the south and west of the mouth of 
the river Byah ascertained by the evidence of witnesses to belong 
to the plaintiffs. 

Against this decision the defendants appealed, urging: The 
decision is erroneous in fixing their, the appellants^, land to the 
south of the respondents^ village, when the villages Esa Chupra 
and Dosur are immediately to the south of the village of the plain- 
tiffs. The birt or charity land of Guunesh Misir is within their, 
the appellants’, mouza, and to the south of it is the village of the 
respondents. The awarding of the land to the west of the birt or 
charity land is incorrect. The XLIX. Regulation case was not 
dismissed, but in a manner of a nonsuit. All the witnesses ad- 
duced, 28 in number, by them, the appellants, and three of the re- 
spondents’ witnesses, proved fheir, the appellants’, claim, which was 
not taken into consideration by the second principal sudder ameen. 

Court. 

The decision of the Sudder Dewanny Adawlut directs the mea- 
surement of the area of the estates of both the contending parties. 
The report of the ameen of the measurement not being clearly 
explained, the ameen was summoned to this court, and no satisfac- 
tory explanation could be obtained from him, what was the quan- 
tity of the original or old land, and what was the quantity of the 
alluvion land measured. Owing to this, and the omission to mea- 
sure the parcel of land pointed out by the plaintiffs as belonging to the 
defendants, who objected thereto, under the plea of not being theirs, 
the investigation is incomplete ; therefore the decision is reversed, 
and the case to be returned for re-investigation. The copy from 
the book of villages regarding the estates of the contending parties 
from the collectorate filed by the plaintiffs, exhibits only : 

The village of Madapore Has^aree contains two principd villages 
with an area of 1201 beegahs of land : 

The village Bungrah contains two principal and one dhaklee 
villages, with an area of 4002 beegahs. 

Not being explicit, from the want of the names of the villages, to 
call on the collector, by proceeding, to transmit to the court a list 
of the names ot the villages in the two estates, and to state whether 
all the villages adjoin and form one compact parcel, or are scattered 
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and separated with respective quantity of land attached to each. If 
compact, to report the bouudarietl of the two estates. If separate, 
the area of each village and their respective boundaries ; and what 
was the quantiJir of alluvion land, if any, included in the settlement 
forBungrah ; and to request the collector to furnish a report of th^ 
several alienations that may have been made from the two estates 
by decrees of court, bills of sale, or by arbitration decisions to other 
villages. From a decision filed in case it appears, the proprietors of the 
village Paharpore sued the proprietors of Buiigrah for 505 beegahs 
of landy each claiming the same as appertaining to their respective 
villages. The decree is in favor of the proprietors of the village 
Paharpore, hence, a diminution of that quantity of land from the 
original area of Bungrah : so in like manner may have other decrees 
deteriorated the original area of both the estates. To depute 
another ameen (not the perguniiah ameen, for he has a great deal 
of business to attend to) to make a fresh measurement of the lands, 
distinguishing the old standing laud from the alluvion land ; and to 
measure the spot pointed out by the plaintiffs as belonging to the 
defendants, which the latter objected to^ unless others claim the 
proprietory right thereto, and can show document or documents 
for the spot, which can be depended upon. If no part of the ori- 
ginal land has been carried away in the river, to take into consider- 
ation, whether the alluvion land annexed to that estate appertain 
to it or not, under the II. Regulation of 1819, aifd to decide accord- 
ing to the merits of the case. The afnount of stamp of the appeal 
plaint to be returned, &c. 

The 27th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 1467. 

Regular Appeal from a decision passed by Molovi Syed Ashniff 
Hooseiny 2nd Principal Sudder Ameeuy MozufferporCy Tirhooty 
dated 2QthmJuly 1843. 

Lockurman Opadeeah and Eshreeduth Opadeeah, Principals and 
Heirs of Beerbuder Opadeeah, deceased, Geerjanund Opadeeah 
and NynynuBd Opadeeah, Appellants, (Plaintiffs,) 

versus 

Sheehooram Singh and seven others. Respondents, (Defendants.) 

This suit was instituted by the appellants for the recovery of 
505 beegahs of land, under attachment of an ameen (by orders of 
the commissioner,) appertaining to their mouza Madapore Hazaree. 
Action laid at Compan/s rupees 4545. 

The plaint sets forth their mouza is situate near the Great 
Gunduck river, and the village Bungrah, the property of the 
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defendants, is on the south of the villages Essa Chuprah and 
Dosur, In 1220 Fuslee, the ancestors of the defendants took 
possession of 300 beegahs belonging to their, the plaintiff’s, mouza, 
owing to want of leisure did not sue them ; afterwards they took 
a further quantity of about 100 beegahs. Deenipiun Rae com- 
plained in the criminal court, while that case was pending, the 
father of the defendants carried away the produce of 30 beegahs, 
then tlie ancestors of the plaintiffs sued for the 30 beegahs of land, 
under the 49th Regulation of 1793. An ameen was deputed, the 
whole of the lands above alluded to, together with the 30 beegahs, 
were carried away by the river, and the measurement of the land 
and the investigation of the 49th Regulation case remained 
suspended. In 1222 Fuslee the lands were again restored by 
alluvion, the defendants creating a dispute, the matter was carried 
to the criminal court, transferred from thence for trial under the 
6th Regulation, and re-transferred to the criminal court to be 
investigated under the 13th Regulation of 1824. The magistrate 
himself proceeded to the place and pointed out the public road 
leading from the villages Essa Chuprah and Dosur to be the 
boundary separating the property of the contending parties ; sub- 
sequent thereto, the commissioner directed £he land to be placed 
under attachment, and both parties to sue for their rights in the 
civil court. The plaintiffs. having to attend to their suits at 
Allahabad and other places could not sue immediately, but the 
defendants did, which case being still pending, they also sue for 
the land under attachment. 

The defendants plead ; the public road proceeding direct from 
the village Basdeibpore eastward to the margin of the river, is the 
boundary dividing the property of the contending parties : to the 
north is the property of the plaintiffs, to the south the property of 
the defendants. The land under dispute belongs to the defendants’ 
village. The plaintiffs themselves assert the land was restored by 
alluvion in 1222 Fuslee, twenty-eight years ago : if they had any 
just claim thereto, they would have sued instantly. Regarding 
the land under attachment, that order was^passed on the 2nd 
of April 1830, more than twelve years have elapsed since then, 
and if they had been injured by that order they would have sued 
immediately. 

The second principal sudder ameen dismissed the suit on the 
grounds : from the perusal of the papers of this case, and the papers 
of the case in which Sheehooram Singh and others are plaintiffs, it 
is proved the land appeitains to the village Bungrah. ^ 

The plaintiffs appealed against this decision, urging as the 
decision was passed on the merits of the other case in which 
Sheehooram Singh and others are plaintiffs, their appeal plaint 
in that is sufficient for this case. 
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Court. 

This suit appears to have been instituted as. a cross suit to give 
as much further obstruction as possible to the plaintiffs in the case 
No. 1406, which having been returned for re-investigation, and this 
being in a manner interwoven therein — this is also returned t(' be 
again decided at the same time with that. 

The 27th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 137. 

Regular Appeal from a decision passed by Molovi Sycd Ashruff 

Hoosein^ 2nd Principal Sudder Aineen^ Mozvfferpore, TirhooU 

dated 18/A December 1843. 

Lockarman Opadeeah and 3 others. Appellants, (Defendants,) 

versus 

Sheehooram Singh and 7 others. Respondents, (Plaintiffs.) 

In this case the respondents sue the appellants for the posses- 
sion of 150 beegahs of land appertaining to the village Bungrah, 
purgunuah Ghadursund, and the reversat of the session judgc^s 
proceeding passed ofi the 8th of September 1838, under the 15th 
Regulation of 1824. Action laid at Company’s rupees 1,500. 

The plaint sets forth the village Bungrah, aslee mei daklee, prin- 
cipal and annexation thereunto belonging; viz. Bungrah, Bungrah 
Jheetah, Bungrah Azman, with an area of 4180 beegahs, is bounded 
oil the east by the village Hoosapore, Sarunpore, alias Roop 
Chuprah, Parpore, Puckree, Etmaundpore, Essa Chuprah, Dee- 
hoosur, birt, or charity land of Deemnun Misser, heir of Gunncish 
Duth Misser ; on the north by the boundary of the village Mada- 
pore Hazaree ; to the west and south by the Great Gunduck river. 
Formerly Deemianauth Opadeeah, the ancestor of the defendants, 
sued Cheettree Rae, their grandfather, for 505 beegahs of land ; in 
which case an ameen was deputed ; to whom the then plaintiffs 
pointed out a^ large tract of land. They obtained a decree for 505 
beegahs on t£e 24tl^ of October 1803. The Patna provincial court 
confirmed the decision, but restricted their possession in the exe- 
cution of the desuree to that quantity only, of which they were put 
in possessidb, and the remaining land pointed out to the ameen 
was left in the possession of the present plaintiffs. In 1816 the 
present defendants raised a disturbance on account of the land, 
which was carried to the criminal court, and the decision passed in 
favour of the present plaintiffs under the 6th Regulation of 1813. 
In 121^ Fuslee, the whole of the land, with the exception of the 
605 beegahs, was carried into the river. In 1224 Fuslee, the land 
was re-deposited by alluvion, and re-possession taken thereof by 
the present plaintiffs. In 1243 Fuslee Girjanund Opadeeah, one 
of the present defendants, agmn raised a dispute for 5 or 6 beegalis 
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of land, which was brought to the notice of the magistrate, who 
under the 15th Regulation of 1824 confirmed the present plaintiffs 
their possession on the 20th April 1838; on appeal, the session 
court returned the case for re-investigation, andf the magistrate 
adhered to his former decision on the 18th July 1838 ; being again 
appealed, the session judge on the 8th of September 1838 directed 
possession to be given to the adverse party, to the very margin of 
the river. Being thus dispossessed, a special appeal was preferred to 
the Sudder, that Court directed to sue regularly. Hence this suit. 

The defendants plead : the boundary specified as that appertaining 
to the plaintiffs’ village is incorrect. The ameen formerly deputed 
to measure the lands of the villages Bungrah and Parpore, at the 
same time formed the boundary of the two villages, according to 
which a decree was passed, and possession given to them, the pre- 
sent defendants ; whereas the estates of both parties are separated 
on the east by the village Puckree and on the north by the public 
road leading near the inhabited village Bungrah. Proofs of the 
parties in the 6th Regulation case were not submitted. The land 
being closer to Bungrah was awarded to the plaintiffs, but, in the 
subsequent investigation, awarded to them, the defendants. The 
plaintiffs assert the area of Bungrah to be 41 80 beegahs, which was 
proved in the investigation of the former case to be incorrect. 

The second principal sudder ameen passed a decision awarding a 
• portion of the disputed land to the plaintiffs on the following 
grounds : Owing to their being no signs of the former boundary, 
or of that stated by the plaintiffs, or that required by the defen- 
dants; and although the defendants deny the kurposh'tree on the 
Company's embankment, to be that noted down in the former 
sketch, yet on inspection of the former and present sketches, is evi- 
dently the same; taking that tree as a fixed mark, drawing a 
straight line therefrom to the north, and from the same point draw- 
ing a straight line westward to the river, all the land to the north 
and west of those lines have been proved to belong to the plaintiffs. 
The 20 beegahs and 1 4 kuttahs of land having been formerly in the 
possession of the plaintiffs is not affected by-^-this case. The land 
deposited by alluvion to the westward of the land formerly decreed 
to the defendants, and southward of the westward line drawn to 
the river, is not the plaintiffs’ : it belongs to Parpore. The defen- 
dants to pay two-thirds of the plaintiffs’ costs. No mention is 
made in the plaint of mesne profits, and the land disputed for being 
entirely sandy no mesne profit is allowed. 

The defendants appealed against this decision, urging it to be 
in opposition to the decision passed formerly in their favour in 
1803, which was carried to the Sudder Court, and contrary to the 
decision in their favor under the 15th Regulation of ltS4, the 
boundary dividing the two villages being the road of the village 
Puckrea. 
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No. 139. 

The plaintiffs appealed against the decision^ urging : the land to 
the south and west of the line drawn westward from the tree to 
the river, was in their possession on the institution of the former 
suit, to the period of dispossessipn by the session judge ; and for 
awarding only two-thirds of their costs, and are also entitled to 
mesne profits. 

Court. 

The lands sued for appear to have been originally in the posses- 
sion of the respondents, plaintiffs, at the time the decision of 1803 
was passed. Under that circumstance the magistrate upheld them 
in their possession ; the session judge reversed the order of the 
magistrate, with a view to prevent future disputes arising froni 
the instability of the river, some times cutting away, and at others 
re-depositing the land, directed the land under dispute to the very 
river to be put in the possession of the appellants, defendants, not 
recollecting, the portion immediately to the south of the public 
road, of the village Puckree, as exceeding the 605 beegahs decreed 
to the appellants, was excluded from their possession, and the 
land west of the 78 beegahs parcel, a component part of the 505 
beegahs, had long been in the possession of the respondents, plain- 
tiffs. Under all circumstances of the ca,^e the second principal sud- 
der ameen^s decision-is fair and just : as that portion only has been 
left in the possession of appellants, defendants, which would likely 
create endless disputes by the instability of the river, if awarded 
to the adverse party. Under these circum'fetancea the second prin- 
cipal sudder ameen^s decision is confirmed and both the appeals 
rejected, each bearing their respective costs on the appeals. 

■ The 27th November 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 138. 

Regular Appeal from a decision passed by Molvi Syud Ashrvff 

Hosein, Second Principal Sudder Ameen of Mozufferpore^ dated 
18/A Decmier 1843. 

Lockurniu^ Opadeeah and 3 others, Appellants, (Plaintiffs,) 

versus 

Sheehooram Singh and 7 others. Respondents, (Defendants.) 

This suit was instituted by the appellant for the reversal of the 
order passed under Regulation XV. of 1824, by the session court, 
dated 28th November 1839, thereby dispossessed of 20 beegahs, 
14 kuttahs of land, belonging to the vill^e Parpore, for the 
recovery of which and mesne profits from 124/ to 1260 FusU^e, the 
action is laid at Company's rupees 462-6-6. 
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The defendants allege the land appertains to their village 
Bungrah, although it had been measured by the ameen deputed in 
the case for 605 beegahs, decreed to the plaintiffs in 1803 and 
1805. It exceeded the quantity for which decree was passed^ and 
the plaintiffs were not put in possession thereof and was decided 
in their, the defendants^ favour under the 6th Regulation case, 
dated 27th December J816; against which no appeal was preferred, 
and two twelve years have since elapsed, therefore under the limi- 
tation rules is not now cognizable in court. 

The second principal sudder ameen dismissed the suit under the 
limitation rules : the plaintiffs not having appealed against the 
order passed under date 27th December 1816, for putting the 
defendants in possession of the land in question. 

The plaintiffs appealed urging: The defendants, respondents, 
in a case, which they sued Baboo Kishendeehoo Narain Singh and 
others, in which the appellants, plaintiff's, were a third party ; in 
the decision of that case the second principal sudder ameen stated, 
that sundry persons sue under the 6th Regulation case for proof to 
be brought forward at a future period ; in this case he has not 
reflected on that circumstance, or taken into consideration : by this 
dismissal, the decision passed in favour of the appellants in 1803 
becomes reversed. 

Court. 

From perusal oT the papers it appears the parcel of land under 
dispute has more than once, together with other portions of land 
annexed thereto, been brought before the criminal court, both the 
magistrate and the session judge upholding the present respon- 
dents in possession. The judgment passed by the second principal 
sudder ameen being perfectly correct, the decision is confirmed, 
and the appeal rejected with costs of both courts. 
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The 11th November 1846, 

Present: R. TORRENS, Judge. 

Appeal from the decision of Syed Oosman Ally^ Additional Princi-^ 
pal Sadder Ameen^ passed on the 20th of August 1845. 

Kylass Basseenee Debea, and Ram Chunder Roy, (deceased, pend- 
ing appeal,) respectively widow and son of Byrub Chunder Roy, 
(original plaintiff,) former plaintiffs ; and Gungamunnee Debea, 
widow of Ram Chunder Roy, Appellants, 

rersus 

Seeboo Soondree Debea, widow of Meis Chunder Roy Chowdry, 
(deceased,) Sama Soondree Debea, wife of Oomachurn Roy, 
Baichoo Chunder Mookerjee, and Raj Cc/omar Banerjee, exe- 
cutors of the estate of Meis Chunder Roy, Kallymohun Roy 
Chowdry, and Doorgamunnee Debea, widow of Nurnarain Ba- 
nerjee, (deccasexl, pending appeal,) Respondents. 

For rupees 1469, 2 annas, 9 gundas, 1 cowree, on account of 
possession of land. 

The plaint sets forth* that Seebnarain Roy Chowdiy had four 
sons, the eldest (father of the defendant, Kalleniohun Roy Chowdry) 
was called Hur Chunder Roy Chowdry, the second was Meis 
Chunder Roy Chowdry, (deceased,) the third was Byrub Chunder 
Roy Chowdry, and the fourth was Sumboo Chunder Roy Chowdry, 
who died during minority. Hur Chunder, after their father^s 
death, managed or superintended the property, and while lie did 
so, one Ram Hurry Mitter pledged Chuck Hutta, an hereditary 
farm (mouroosee izara) belonging to Ram Hurry, (which compre- 
hended 498 beegahs 6 kottahs,) with them, for 900 rupees ; the 
pledge was, the plaint states, made to all three brothers, but the 
bond or deed of mortgage was worded, by consent or desire of 
Hur Chunder, Meis Chunder, and Byrub, as if the mortgage of the , 
property above named was to Taramohun Mookerjee, nephew, on 
the sister’s side, of the three brothers. The payment of the 900 
rupees was made to Ram Hurry during the lifetime of Hur Chun- 
der Roy Chowdry. Subsequently, on the 26th of Aughun 1235 
B. — Hur Chunder having died previous thereto, and during the 
manjigement, or superintendence, of Meis Chunder Roy Chowdry, 
Hur Chundcr’s next brother, — Ram Hurry Mitter, on a second 
mortgage of the same property, borrowed rupees 450, and the 
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mortgage bond was again written in the name of the above nantftd 
Taramohun Mookeqee, nephew of Meis Chunder and of Byrub 
Chunder. Again, on the 6th of Pose 1236, Ram Hurry Mitter in 
consideration of getting a third loan of rupees 1602, 8 annas, and 
of being allowed to defer the payment of rupees 1597? 8 annas, due 
on account of the loans made previously (with interest and costs 
of stamps) gave a kutkobala, or deed of conditional sale, pledging 
the property of Chuck Hutta to the above named nephew of Byrub 
and Meis Chunder, for the aggregate of those two sums, rupees 
3,200. After this. Ram Hurry Mitter died, previous to which the 
civil court was applied to for foreclosure. On the 26th of Aughun 
1238, the sons and heirs of Ram Hurry Mitter sold the property 
of Chuck Hutta, as well asrOther property, along with some bir- 
moter land therein, consisting of 27 beegahs 2^ kottahs, for the 
amount of the kutkobala and interest due thereon, rupees 3,957? 
and for the sum of 175 rupees due on another account by Ram 
Hurry Mitter, making the consideration altogether amount to 
rupees 4,132; but the kubala, or deed of sale, then dra\vn out, 
was in the name of Meis Chunder Roy Chowdry, though he and 
Byrub, and Kallymohiin, their nephew, son of Hur Chunder, their 
late brother, obtained possession of the property mentioned in the 
kubala, or deed of sale. In Srabun 1240 B. S., they all three 
separated, and in Kartick of that year,Bynib having gone to collect 
revenue, Meis Chunder dispossessed him of his portion of the pro- 
perty he had jointly purchased from Ram Hurry Mitter^s sons. 
In 1246 Meis Chunder Roy Chowdry died, and now this action 
is brought by Byrub against Meis Chunder^s widow, Seeboo Soon- 
dree, against the wife, Sama Soondree, of the son of Meis Chunder 
Roy Chowdry, who was named Ooma Churn Roy Chowdry, but of 
whom no intelligence has been received for many years ; also agaipst 
the two executors Baichoo Chunder Mookerjee and Raj Coomar 
Banerjee, who were appointed by Meis Chunder on his death-bed, 
and against Kallymohun Roy Chowdry, son of Hur Chunder Roy 
Chowdry. In a supplementary plaint, plaintiff sued Nurnarain 
Banerjee, to whom Meis Chunder had mortgaged the property com- 
prised ill the kubala, or deed of sale, executed in favor of that per- 
son by thej|onil of Ram Hurry Mitter, on the 2f)th of Aughun 1238, 
and who, Nurnarain, had obtained a decree for the money lent. 
The plaintiff claims the 5 annas, 6 gundahs, 2 cowries, 2 krants 
share, being one-third portion of the property included in the above 
described deed of sale. 

The reply of Seeboo Soondree Debea, widow of Meis Chunder, 
is to the effect that the property of Chuck Hutta and others, men- 
tioned in the said kubala, or deed of sale, was all purchased by her 
husband with his own money, solely on his own account ; that 
the plaintiff, Bynib Chunder, nevei* had any interest in it; if 
so, she urges, that hie would not have allowed a period of nearly 
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eleven years to elapse before bringing this action ; and she further 
urges that the whole of the property^ including the portion under 
litigation^ was pledged as security to Government by Meis Churi- 
der Roy Chowdry, for a debt due by one Esan Chunder Chatterjecj 
and that no objection, or claim, was then raised by the plaintiff, or 
the defendant Kallymohun, whose answer is in support of the 
plaintiff^s claim, and this, notwithstanding that the enquiry into the 
sufficiency of the security was conducted in the presence of the 
plaintiff^s gomashtah. Further the defendant alleges that the 
16 annas of the mouroosee izara, including the property under 
litigation, are comprised of the 6^ annas share of the talook No. 
47^ and of the 9^ annas share of the talook No. 63, in the collec- 
tor’s office. The proprietors of the^ estates are Byrub Chunder 
Roy Chowdry,Meis Chunder Roy Chowdry, (husband of the defend- 
ant,) and Kallymohun Roy Chowdry, the defendant These are the 
recipients, as talookdars of the above enumerated talooks, of the rent 
from the defendant as hereditary farmer, and being so, she asks, 
why did they, for so long a time, permit her to pay the revenue as 
sole hereditary farmer, granting her receipts for the same ? Fur- 
ther defendant pleads that her husband mortgaged the property in 
dispute with the defendant Nurnarain, for rupees 3000, and that 
he brought an action for that amount, and obtained a decree. 
During the trial of that action neither Byrub, or Kallymohun, put 
in any claim or petition, which they would undoubtedly have done, 
had they been hereditary co-farmers of the property. 

Nurnarain Banerjee,the defendant, states in his answer that Meis 
Chunder Roy Chowdry had truly, as Seeboo Soondree ^Iso states, 
mortgaged the entire 16 annas of the hereditary farm, with the 
birmooter land mentioned in the kubala, and that he obtained 
a decree for the sum lent. He states that the present suit is now 
brought for the purpose of defeating his claim. 

The two executors appointed by Meis Chunder Roy Chowdry, at 
the time of his death, filed answers in conformance with that of 
Seeboo Soondree ; and, at last, Kallymohun filed an answer stating 
that the property had been, as plaintiff stated, bought by plaintiff", 
Meis Chunder, and himself. He says he first advanced the 900 
rupees, at the time of the first described mortgage, and again, 
rupees 355-2 annas when the estate was finally purchased : an entry 
to this eft*ect, he says, was made in their gener^ accounts. 

While the case was pending before the lower court Byrub Chun- 
der Roy Chowdry died, and his representatives became his wife, 
Kylass Basseenee Debea, (as wussee of his minor children,) and 
Ram Chunder Roy Chowdry. 

The additional principal sudder ameen dismissed the claim, for 
he did not consider it proved, either from the evidence of witnesses, 
or documents filed, that the original plaintiff Byrub had bought 
the property conjointly with Meis Chunder Roy Chowdry ; and 
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the additional principal sudder ameen observed tliat one Ram 
Rutten Ghose^ a witness of the plaintiff^ deposed that Meis 
Chunder alone had possession of the property during his life-time, 
and, after his death, that his widow, Seeboo Soondree, succeeded to 
it. The additional principal sudder ameen also considered that, if 
the plaintiff^s claim were true, a claim of some kind would have 
been preferred, during the trial of the action brought by Nurna- 
rain Banerjee. 

Plaintiffs appeal, repeating the allegations made in the plaint ; 
further they state that, while the case was pending in the lower 
court, they applied to have the matter settled by arbitration, but 
tlie respondents would not consent. They complain that the addi- 
tional principal sudder aineendid not compel the production of the 
accounts of receipts and disDursements, of the various properties 
stated in this case to be jointly in possession of both parties. They 
submit that with regard to the pledge of a part of the property in 
dispute, as security to Government, they were in ignorance of its 
being pledged ; and as to their not coining forward in the case of 
Nurnarain, they need not have done so, because, not having been 
parties in that case, they could not have been affected by any deci- 
sion passed in it. Further they submit that the receipts of rent, 
paid by Meis Chunder Roy Chowdry, and his heirs, for the here- 
ditary farm, were not satisfactorily proved, as only one goniashtah 
gave evidence that those receij^ts were genuine, whereas the 
additional principal sudder ameen should have called for the 
evidence of others of the gomashtahs who signed the receipts ; and 
they allege, that, pending the trial in the lower court, Seeboo Sooii- 
dree, the respondent, offered to adjust the matter with them. 

In the lower court the plaintiffs filed no documents in support 
of thfe claim advanced. Five witnesses gave evidence on their 
behalf. Bunmally Poorkyet gave evidence regarding the dis- 
possession of the former plaintiff Byrub Chunder Roy Chowdry, 
and the witness stated that Byrub, and his brother Meis Chunder, 
as well as his^nephew, Kallymohun, were proprietors of the here- 
ditary farm. He stated that he was a pyke in the service of Byriib, 
the former pl^ntiff, and that, going to assist others employed 
by that ]|prson for the same purpose, ten or twelve men came 
forward on the part of Meis Chunder Roy Chowdry, and 
threatened to assault them, unless they desisted from collecting 
rent. But he cannot specify when this was done. He only says 
it was antecedent to the year 1240. He cannot particularise, or 
name, any year at all previous to 1240, and can only name two 
inhabitants of Chuck Hutta, though he says he was a pyke 
employed to collect rent for the period of three years, nor can he 
state the boundaries of the property. I have also to remark that 
his evidence is at variance with the plaint ; wherein it is stated that 
Byrub himself, having gone to collect the rent, was turned off tlie 
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property, whereas the witness makes no mention of ByruVs having 
gone to aid in the collection. The next witness, Rajee Joogee, 
who is adduced to prove Byriib’s dispossession, does not say that 
that person was present (as the urzee or plaint states) when the 
party of Meis Chunder Roy threatened and turned those of the 
former off the estate. This witness does not specify any period 
when this was done, nor can he say who were ByruVs partners in 
tile estate, and, with regard to that personas right to any share, he 
only heard Byrub mention that he had that right himself. Another 
witness to proT e Byrub^s right to the portion of the property in 
dispute, is Durpnarain Sircar. He says he heard that the property 
was bought with the joint funds of the three brothers, Hur 
Chunder, Meis Chunder, and Byrub CShunder ; and, in describing 
tlie circumstances connected with the second mortgage by Ram 
Hurry Mitter, says that it was during the lifetime of Hur Chunder 
Roy Chowdry in Aughun 1235 B. S., though in the plaint it is 
alleged that the second mortgage was effected not until Meis 
Chundcris death, which took place subsequent to that of Hur 
Chunder. He says he was employed as nyeb by the three brotliers, 
but he cannot slate the date of his being so employed, nor can he 
say with whom the accounts of receipts and disbursements, relating 
to their common property, are now lodged. He deposes that he is 
now in the employ of Kallymohun the defendant, respondent, and 
tliat he has frequently given evidence in courts of justice, how 
often he cannot remember. A fourth witness of the plaintiffs, 
appellants, by name Ram Rutten Ghose, says he was a witness to 
the kutkobala referred to in the plaint, and deposes that the sons 
of Ram Hurry Mitter sold the hereditary farm only to Meis 
Chunder Roy, and the witness says he was employed on behalf of 
the buyer and sellers of that property to have the final kubala, or 
deed of sale, registered. He says he knows nothing of any offer 
on Seeboo Soondree’s part to adjust this case. The fifth witness 
of the plaintiffs, appellants, deposes that he is unable to say how 
the estate was purchased, or by whom, and that he jindcrstands 
Meis Chunder Roy eventually obtained possession of it. He is 
unable to state whether there are any accounts relating to the 
estate or where they may be. 

On behalf of Nurnarain Banerjee, the defendant, respondent, 
Guneisram Poorkyet (who is referred to in the evidence of 
Bunmallee Poorkyet, plaintiffs^ witness, as being a gomashtah of 
the estate in dispute) deposed to the execution of the kubala, the 
sale of the property by Ram Hurry Mitteris sons to Meis Chunder 
Chowdry, to that personas getting and holding possession of the 
property, and to his being succeeded by his wife, Seeboo Soondree. 
He further says that after his discharge from Meis Chunderis 
sctvice he was employed by Kallymohun, the respondent, to whom 
rent was paid by Meis Chunder Chowdry, for the hereditary 
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farm. He identified the receipts granted for such rent, during 
his own incumbency, and during that of others, gomaslitahs, wiio 
succeeded him. Another witness, Geereedhur Mundlc, on the 
same side, stated that the kubala or deed of sale was granted to 
Meis Chunder Roy, who became the sole possessor of the here- 
ditary farm, and on his death Seeboo Sooiidree succeeded to it, 
and paid the rent. Manick Mundul adduced by both the respon- 
dents, Seeboo Soondree and Nurnarain, supports their statements. 
So does Narain Htizra, a ryot residing on the land, as does also 
Hullodhur Manzee, likewise a resident on it. 

The documentary proof put in on the part of the defendants, 
respondents, Nurnarain and Seeboo Soondree, consisted of the 
kubala, granted to Meis Chunder for this estate, by the sons and 
heirs of Ram Hurry Mitter, dated the 26th of Aiighun 1238. It 
bears an endorsement showing that the disputed property had 
been pledged by Meis Chunder Roy, as stated in the answer to 
the plaint, to Government ; and this kubala was made over to the 
Government officers at the time of pledge. Another document 
put in, to support respondents^ statements, is a fysala dated tlie 
5th of September 1843, wherein rupees 4,112 are decreed to Nur- 
naraiii the defendant, respondent, in satisfaction of a sum of rupees 
3000 (with interest) lent on the mortgage of this property, — the 
lender being Nurnarain, and the borrower, Meis Chunder Roy 
Chowdry, Besides there are the receipts for •rents paid by Meis 
Chunder and Seeboo Soondree to the talookdars under whom 
this hereditary farm is held, which have been sworn to by the 
gomashtah. 

The property in dispute is of a kind which it is not now usual, 
in most zillahs, to create under sucli a designation ; it consists of 
a grant, at a perpetually fixed juinina, by the Government, as a 
mouroosee izara, and the izardar pays rent to the present proprie- 
tor. The plaintiffs, appellants, in this case, the defendant, respon- 
dent, Kallymohun, and the defendant, respondent Seeboo Soon- 
dree, are the now talookdars of the talook, within which this mou- 
roosee izara is situilted, and to them the respondent, Seeboo Soon- 
dree, pays rei|t as mouroosee izardar. 

On conpidering the evidence — the only proof adduced by the ap- 
pellants — I cannot regard it as sufficient to support the claim they 
have made. If, as they say, the property was bought with the 
joint funds of Hur Chunder Roy Chowdry, Meis Chunder Roy 
Chowdry, and of Kallymohun Roy Chowdry, it was Very requisite 
that Byrub Chunder and Kallymohun, as guardians of their own 
interest, should have taken some acknowledgment to that effect 
from Meis Chunder at the time of purchase, and not have left 
their claim to rest on the unsatisfactory proof I have noted. If 
their, appellants^ claim were proper, I think some petition indica- 
tive of it, would have been put in by them while the action 
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brought by Nurnarain Banerjee was pending, for upwards of seven 
iiionths, in the principal sudder aineen^s court;, and I cannot but 
consider, when the property was pledged by Meis Chunder Roy 
Chowdry as security to Government, on behalf of Esan Chunder 
Chatterjee, that the plaintijffs, appellants, would have come forward 
with a claim in accordance with the advertisement issued for such 
claimants. As to requiring documentary proof from the defendant, 
respondent, Seeboo Soondree, that the money to buy this estate 
w^as provided by Meis Chunder, Byriib, and Kallymohun, and the 
prayer of the appellants to require from Seeboo Soondree accounts 
to prove this, I cannot learn from the witnesses that any such 
accounts exist, and the respondent's pleader, on being questioned, 
states that there are none. 1 consider too that if the appellants 
had really been dispossessed of this estate, in 1240, by Meis Chun- 
der Roy, they would not have delayed to bring this suit until 1250 
B. S. ; or ten years after the alleged dispossession. I therefore, 
considering the matters I have adverted to, dismiss this appeal. 

The 11th November 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Syed Oosman Ally Khan Bahadoor, 
Additional Pr^incipal Sadder Ameen, passed on the *22d of 
April 1846. 

Mahomed Daini and Deanut Oolla, paupers, (former Plaintiffs,) 

* Appellants, 

versus 

Tajooddeen Mahomed, Mahomed Cassini, and Golam Hyder, and 
Mahomed Tyeb, (former Defendant,) deceased, pending this 
appeal, now represented by Daad Ally, Hoojutoolla, Mahomed 
Danish, Bahadoor Ally^ Rohutoolla, ItrazoIIa, his sons; also 
Sumsoodecn, Wuzeerooddeen, Husnoo Beebee, Gulam Akbur, 
Gulam Atliur, Chinta Beebee, Murium Beebee,* and others. 
Respondents. 

For possession of 72 beegahs, 9 biswas, 1^ chks., being the 
3 annas, 5 gundahs share of 356 beegahs, 13 biswas, ^ chk. of 
keraj and lakeraj land, situated in Raiegotchee and other mouzahs 
in the pergunnahs of Calcutta and Anwurpoor, together with 
wassilaat ; the whole valued at rupees 2875, 7 annas, 3 gundahs, 
13 kgs., and 15 teel. 

The plaintiffs claimed as sons and heirs of Toka Beebee, who 
was the daughter of Neeloo Mundul, son of Goburdhun Mundul. 
Goburdhuu’s heirs were, plaintiffs say, Neeloo, above named, 
Sunnoo, Madhoo, and Tazoodeen. The last three are ancestors of 
the defendants, Cassiin, Hyder, and Tyeb, thus — Cassim and Tyeb 



122 


ZILLAH TWEXTY-POUR PERGUNNAHS. 


are the sons of Madhoo, and Golam Hyder is the son of Mahomed 
Alum^ son of Sunnoo above named. Plaintiffs state that their 
mother, after the death of Neeloo Miindul, and his wife, Poosu, 
succeeded to his, Neeloo^s share, and died in 1239. They, plain- 
tiffs, succeeded, her, and held possession of their inheritance until 
the followinjr year, when they were dispossessed by the defendants. 
They now sue to recover their rights. 

The reply of Mahomed Cassini and Mahomed Tyeb, who only 
of all the defendants filed an answer, is to the effect that they are 
sons of Madhoo Mundul, son of Goburdhun Mundul ; that the 
landed property left by Goburdhun only consisted of keraj (or 
rent-paying land) comprehending 50 beegahs, biswas, and 
lakeraj, 5 beegahs and 15 cottahs, instead of the quantity of 
356 beegahs, 13 biswas, ^ chk., as stated by plaintiffs. The rest 
was acquired by Madhoo, their fiither, Tazooddeen, and Sunnoo, 
sons of Goburdhun, after that personas death, and subsequent also 
to the death of Neeloo, the grandfather of the plaintiffs. Neeloo, 
the defendants say, died in 1187 S. and Toka, the mother 
of plaintiffs, died in 1221 B. S. They urge that the plaintillV 
mother, Toka, never possessed any of the property in dispute, 
but she and Poosa her mother, who was Neeloo^s widow, sold 
their right in the above specified (55 beegahs, 16^ cs.,) quantity 
of land to Madhoo, Tazoodeen, and Sunnoo, in 1196 B. S. The 
portion thus sold was 8 beegahs, 14 ks., 7 chks!, and 5 gs. De- 
fendants further urge that in 1810, their father, Madhoo, brought 
an action against Tazoodeen, Sunnoo, and others, claiming re-pos- 
session of his share (from which he had been ousted) of their 
joint property, including that under litigation ; that that case, 
from the stage of its first institution until decided on special appeal 
by the Sudder -Court, pending twenty-one years. Neeloo’s 
heirs, Poosa and Toka, were not sued in that action, nor did they 
set forth their right by petition, as undoubtedly they would have 
done had they been, as plaintiffs say, in possession when tlie 
action was brought. Defendants state further that the statute of 
limitations bars therclaim, as Toka died in 1221 B. S., and since 
then the plaintiffs never had possession. 

The plaiiAiffs in their replication state that no property, as 
alleged by defendants, was sold by Toka or Poosa, and that as to 
there having been nothing done by Toka in the case brought by 
Madhoo, referred to in defendants^ answer, in 1810, there was a 
reservation, in the decision passed, that the rights of Neeloo’s heirs 
were not to be in any way compromised thereby. Pending that 
case, plaintiffs say, that the brothers of Neeloo, their grandfiither, 
managed the property of Toka, his, Neeloo^s daughter, their mo- 
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ther, with her consent. In a supplementary plaint, given in after 
the defendants’ answer, plaintiffs admit that the property which 
Neeloo inherited, and his three brothers also, from Goburdhun, 
was only 55 beegahs, 12 ks. 8 chs. of land, but the rest, of which 
they now claim their portion, was acquired with the funds of 
Madhoo, Tazoodeen, Sunnoo, Poosa, Neeloo’s widow, and Toka, 
his daughter, plaintiffs’ mother. The means to acquire this 
property were obtained from the rent of their hereditary property, 
and from profits of trade, carried on by all the sons of Goburdhun, 
the ancestors of the parties, as well as by Toka. 

The additional principal sudder ameen dismissed the case. He 
was of opinion that Tokays (mother of plaintiffs’) possession of the 
land was not proved; that, as she had died, in his opinion, long 
previous, without getting possession, the statute of limitations 
barred plaintiffs’ claim. He considered that it was not proved that 
the purchase of the land, in excess of the hereditary tenure, was 
made with the funds of Toka or of her mother Poosa. 

From this decision the appellants appeal. They repeat state- 
ments made in the plaint ; they submit that the prescribed period 
of 12 years had not elapsed previous to their bringing this action, 
as stated in the lower court’s decision. For they were not dispos- 
sessed until 1240 B. S., and they brought this action in 1250. 
They pray for the deputation! of an ameen to ascertain the fact of 
their mother’s, and their own, . possession, w’^hich application they 
had made in the lower court, but it was not acceded to. 

An answer to the petition of appeal is filed by the respondents, 
Casim and Tyeb, who repeat that the appellants have.no founda- 
tion for the claim they fidvance, and that as Toka, their, plaintiffs’ 
mother, died in 1221 B. S., and as they never after got possession, 
by the law of limitations they caniiot bring this action. 

An answer to the petition of appeal was filed also by Sumsoodeen, 
Wuzeeroodeen, and Mussummiit Husnoo Bcebee, who say they 
are heirs of Kyamoodeen, son of Sunnoo, brother of Neeloo, also 
by Golam Akliur, Golam Athur, heirs of Mahome^ Hasim, ano- 
ther son of the said Kyamoodeen ; as well asjby Chinta Beebee and 
Murrium Beebee, daughters of Alum, son of Sunnoo Mundul. 
These persons say, in support of appellants’ statement, that 
Neeloo’s heiress was Poosa, his wife, and that the property which 
descended from her never came into their (the respondents men- 
tioned) possession, and consequently they ought not to have been 
sued in this case. They aver that the other respondents, Cassini, 
Tajoodeen, &c., have unjustly got possession of the property of 
plaintiffs. 

On the 18th of August last this case was deferred, and the register 
of the Sudder Dewanny Adawlut applied to by me, for the original 
nutthee in the case, referred to in the answer of Cassim and Tyeb, 
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in order that it might, if possible, from those papers, be ascertained 
when the mother, Toka, of the appellants, died. The pleader of the 
respondents stated that it would appear from those papers that 
Toka died in 1221 B. S. 

The appellants filed no documents. They have the evidence of 
six witnesses who deposed to the grandmother, Poosa, of the 
appellants, and to their mother, Toka, having successively been in 
possession of the portion tliey claim, subsequent to the death of 
Neeloo, appellants’ grandfather. The w^itnesses say that those two 
females had their portion of the profits of the estate made regularly 
over to them by the respondents, and that Toka died in 1239 
B. S., the appellants then succeeded her, but were ousted in 1240, 
by Cassim, the respondent. Sac, The witnesses, Shaddoo Muiidul, 
Junglee Mundul, Ernamdee Miindul, and Jureef, depose on the 
part of respondents to Toka, daughter of Neeloo, and mother of 
appellants, having sold her share of the property (8 beegahs, 14 
kottahs, 7 chattaks, figundahs) which she inherited, toTajoodeen, 
Sunnoo, and Madhoo, (Neeloo’s brothers,) the last named being 
father of the respondents, Tyeb and Cassim. The witnesses say 
that the three first named carried on trade, independent of Poosa 
or Toka, by which 'trade they acquired profit and means to 
purchase property, besides that which descended to them from 
Goburdhun, and to which, the witnesses state, the appellants can 
have no just claim. ’ • 

On referring to the papers obtained from the Sudder Dewanny 
Adawlut, I find no mention of the date on which Toka, the 
appellants^ mother, died ; but considering that the appellants’ claim 
is only supported by the evidence of the six witnesses I have 
referred to, that they have no documentary proof of their mother’s 
possession of the property they claim, or of her having acquired 
the means, by trade, to purchase property (among that claimed) 
besides what she is alleged to have inherited from Neeloo, the 
length of time, nearly eight years, which the appellants permitted 
to elapse befi^e they instituted any suit after their alleged dis-* 
possession, I cannot think that there exists any necessity to depute 
an ameen to make a local enquiry, and see no reason to interfere 
with the decision '|)assed by the lower court. 
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The Uth November 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr. J. Weston^ Sudder Ameen^ passed 
on the 23rf of May 1846. 

Hurradhun Koondoo and Goiir Mohun Dutt, (fdrmer Plaintiffs,) 

Appellants, 

versus 

Ram Lochun Pal, Kala Chand Pal, and Bydcnath Pal, (Defendants,) 

Respondents. 

For rupees 316, on account of land fraudulently sold. 

Tins action was brought to have a collusive sale reversed, which 
plaintiffs alleged had been effected by Ram Lochun, the defendant, 
to Kalachand Pal, to the exent of 1 beegah, 15 kottas, 3 chettacks, 
of land, including a house and tank. Plaintiffs stated that they 
had formerly got a decree for 386 rupees against Ram Lochun, the 
defendant, and they caused to be attached 3 beegahs, 10 kottas, (on 
which was a tank and bouse,) supposed tube that person’s property, 
in execution of that decree. Kalachand, the defendant, on this 
attachment taking place, claimed 1 beegah, 15 kottas, 3 chettacks, 
saying he had purchased that quantity of the land attached, and 
Bydenath claimed 1 beegah, 12 kottas, as his property. These 
persons^ claims \yere both admitted, when they were enquired into, 
in the sudder ameen^s court. Now the plaintiffs bring this regular 
action, to procure the reversal of what they allege was a collusive 
alienation of the land, 4 beegah, 15 kottas, 3 chettacks, to defeat 
their just claims against Ram Lochun. Plaintiffs state they merely 
sued Bydenath pro forma^^ because he had been formerly sued 
by Kalachand, in a case brought to recover a portion (13 kottas) 
of this land from which Kalachand said Bydenath and Ram 
Lochun had dispossessed him, after the latter had disposed of it to 
him, Kalachand. 

In answer Kalachand denied that the sale was collusive, and 
urged that on the 7th of Falgoon 1249 B. S., he bo^ught the land, 
claimed by plaintiffs, for rupees 495, from Ram Lochun, and ob- 
tained possession of it ; but subsequently, Ram Lochun and By- 
denath, the defendants, dispossessed him of 13 kottas of that land, 
which he recovered, by a decree of the court of the moonsiff of 
Russa, on the 16th of August 1844. In the court of the sudder 
amee|, his, Kalachand’ s, right was upheld, when the plaintiffs 
atteinpted to have his purchased property disposed of in execution 
of this, plaintiffs^, decree given against Ram Lochun. 

Bydenath, the defendant, replied that he had not any thing to 
say to the land claimed by the plaintiffs. 

The sudder ameen dismissed the claim. He was of opinion that 
the sale to Kalachand was proved not to be collusive, and that 
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according to Construction No. 688^ alienation of the property, by 
Kalachand to Ram Lochun, was valid and admissible. 

In appeal the appellants repeat the statements made in their plaint, 
and add that the evidence of three witnesses, examined on their 
behalf in thfe sudder ameen^s court, proved their case. Also, they 
submit, that it will be apparent from a comparison of the signature 
of Bydenath, on the vakalutnamah given by him in the case re- 
ferred to (whereby Kalachand was put in rc-possession of the 
13 kottas he had previously bought) in the plaint, and answer, 
that that signature, and the signature attached to the vakalutna- 
mah now granted by Bydenath, in tliis case, are quite different, and 
that the former is not Bydcnath^s genuine signature; from which 
appellants argue that the former is a forgery effected by Ram 
Lochun. The appellants put in a copy of a roobikarrec of this 
court, dated the 29th of May last, in the case of Hur Chunder La- 
hooree, wherein it is ordered that a property, atteched in execu- 
tion of a decree of court, is to be sold, because it appeared a col- 
lusive sale, to defeat the decreeholder^s just claim, had been effected. 
The appellants pray that the report of an amecn, deputed in the 
case of execution of decree sued out by tliese appellants to realise 
their 386 rupees from* llam Lochun, the respondent, be read, in 
hearing this appeal. 

In the sudder ameen’s court the plajntiffs, appellants, adduced 
three witnesses, Dwarkanath Mundul, llurree Lisshker, and Kala- 
chand Khan. They cannot prove the collusive sale by Ram 
Lochun to Kalacliand, and it would, in my opinion, be a most 
difficult thing for them to do for they are merely ryots, who do not 
show that they have any intimacy with the parties in this case ; 
and it is most improbable that any expression of intentions, or 
innuendo, regarding the collusive sale, would have been allowed by 
Ram Lochun to escape him, before people of this class, or any one 
else perhaps. As to the signature of Bydenath on the two vaka- 
lutnamahs mentioned in the urzec of appeal, I cannot see how the 
appellants cau benefit, even were the signature, in tl)e first given 
vakalutnamah, a forgery. Bydenath has really, as plaintiffs, appel- 
lants admit, nothing to do with this ease, and all I have to consi- 
der is whetl|3r the sale of 1 beegah, 15 kottas, 3 cliettacks of land, 
by Ram Lo^un to Kalachand, was collusive or not. The roo- 
bikarree of this court, of the 2{)th of May last, cannot be regarded 
as a precedent in this case, for it has reference to a miscellaneous 
case, arising from a claim preferred in an execution of decree, and 
the circular letter of Sudder Dewanny Adawlutof June 10th 1842, 
rules that in these cases the only point to be considered, when 
claims of a positive sale are advanced, is the fact of possession pre- 
vious to attachment. The ameen^s report, cited by the appellants, is 
insufficient to prove collusive alienation of the ground in dispute ; 
— for though that report is favorable to the appellants, it was reject- 
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^ and disapproved of by the authority to whom it was submitted^ 
inasmuch as it was at variance with the evidence of the witnesses 
examined by the ameen* Under the circumstances I have consi- 
dered, I can see no reason for disturbing the decision come to by 
the lower court, and dismiss the appeal. 

The 16th November 1846? 

Present: R. TORRENS, Judge. 

Appeal from the decision of Munmohun Baboo^ Moonsiff of No wab* 
gunge, passed on the 18^4 of June 1846. 

Nundoram Doss, (former Plaintiff,) Appellant, 
versus 

Prawn Mundul, Mudden Ghose, Daibee Doss, Joyenarain Bundo- 
padhya, and another, (former Defendants,) Respondents. 

For possession of six beegahs of keraj land, with wassilaat. 

The plaint set forth that plaintiff, along with the defendant, 
Mudden Ghose, purchased the two beegahs of ground in the 
mouzah of Kurna, pergunnah Calcutta, vf^ith trees, tanks, &c., 
thereon, from Daibee Doss, the defendant, on the 17th of Joite 
1248 B. S., and for which he paid rupees 18. In that year, in 
the month of Assar, the ‘defendant. Prawn Mundul, with whose 
acts Mudden Ghose connived, dispossessed the plaintiff of two 
beegahs of land. Now plaintiff sues for the ground, six beegahs, 
which is his right, in virtue of his purchase with Mudden. 

The defendant, Prawn Mundul, claimed the land from which 
the plaintiff alleged he was dispossessed, as he had purchased it 
from the before mentioned Daibee Doss, from whom he received 
a kubala, or deed of sale, bearing date the 1 2th of Poos 1246. 

Daibee Doss answered that the sale to plaintiff was the real 
and only one. The zameendar, the defendant, Joyenarain, answer- 
ed that the ground in dispute was part of the plaintiffs tenure, 
who had bought it from Daibee Doss. 

The case was nonsuited by the moonsiff ch the 1 5th of March 
1844, because the plaint was written on a stamp of inadequate 
legal value as the moonsiff erroneously supposed ; but on appeal, 
the acting judge directed the moonsiff to proceed with the trial, 
which was done, and the case was decreed. From this award 
Prawn Mundul appealed, and the case was referred to the addi- 
tional principal sudder ameen, who remanded it for re-trial, •in 
order that evidence to the kubala or deed of sale, executed by 
Daibee Doss in plaintiff’s favor, might be taken ; for the moonsiff 
only came to a decision, regarding the plaintiff^s purchase, from a 
perusal of the answers of the defendants Daibee Doss and Joye- 
nanain, (which supported the plaintiff’s statement,) and because 
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he, the moonsiff, was dissatisfied with the evidence adduced in 
support of Prawn Mundul’s, the defendant’s, purchase. The 
moonsiff only took evidence regarding the dispossession of plain- 
tiff by Prawn Mundul. 

Accordingly, on taking the evidence of two witnesses (the only 
surviving ones) to the deed of sale filed by pkuntiff, the moonsiff 
considered their testimony contradictory, and dismissed the case. 

An appeal is preferred wherein the plaintiff, appellant, states that 
he can produce other evidence, besides that of those persons whose 
names were actually attached to the deed of sale. Appellant prays 
to have the evidence of those persons taken, and that an ameen 
be deputed to make a local enquiry regarding his right to the 
land. 

Referring to the evidence which has been taken on two occa- 
sions, on the second and third trial of the case in the moonsiff’s 
court, I observe that on the second trial the witnesses say the 
appellant was dispossessed by the respondent, Prawn Mundul. 
They merely say he was dispossessed. They do not mention of 
what quantity of land, or how, or on what date. And they 
add that Prawn Mundul cut down bamboos, growing on the 
ground, subsequently. Other witnesses of the appellant exa- 
mined on the third trial, by name Govind Chunder Mookerjce 
and Mookteram Bagdee, deposed to the appellant having pur- 
chased the land, as he set forth ; but they contradict each other 
as to the place where the kubala or deed of sale was written — 
one, Govind, saying it was written in the house of Hurnath 
Bauerjee, the other, Mookteram, alleging that it was written in 
the bouse of the witness Govind; moreover one of the wit- 
nesses, Mookteram, only, deposes to seeing any consideration given 
for the purchase. . The other witnesses to the appellant’s kubala 
are dead, and I do not doubt that the appellant could bring for- 
ward plenty of witnesses, ready to swear to the deed, besides 
those whose names are attached to it. It is not necessary, in my 
opinion, takings into consideration the evidence 1 have noticed, to 
call for more testimony, or to make a local enquiry by an ameen. 
There are two u^nesses, Muddoo Chowkeedar and Lall Chund 
Mundul, wholdepose to the respondent Prawn Mundul having had 
possession of the land, in virtue of his purchase, according to the 
deed of sale executed by Daibee Doss ; and that deed, as well as 
the payment of the price of the land included therein, 27 rupees, 
is proved by the evidence of Kadir Mundul and Zumeer Sheik, 
which is without contradiction. Under all the circumstances I 
have referred to, I see no reason to interfere with the lower 
court’s decision. 



ZthLAVL TWENTY-FOUR PBROUNNAHS. 


129 


The 17tii November 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr. J. Weston^ the Sudder Moonsiff, 
passed on the 26/A of June 1846. 

Doorponarain Purryel, (former Defendant,) Appellant, 

versus 

Shumud Alice, Tindal, (former Plaintiff,) Respondent. 

To recover inipees 81, 10 as. 13 gs. 2 dcs. 2 krants, advanced for 
the purchase of paddy. 

The plaintiff stated that he had advanced 51 rupees, on the 8th 
of Assar 1252, for which he was to receive from defendant, in 
Maug following, 15 pallees (each pallee is 8 seers) of paddy per 
rupee : accordingly 30 pallees were made over to the plaintiff on 
the 12th of Maug 1252. But the remainder not being delivered to 
the phuntiff, he brings this action, estimating the price of paddy at 
9 pallees per rupee, which was the bazar rate during the month of 
Maug, the stipulated month of delivery; and he alleges he is 
entitled accordingly to 765 pallees, which he values as set forth 
above. He states that he applied to the defendant to act up to his 
agreement, and deliver the grain. 

The defendant denies evg: having taken money from the plaintiff 
under an agreement as he states. He says that this action is 
brought in consequence of the defendant, and his partners in the 
land he holds, having forcibly expelled the plaintiff, when tres- 
passing on their ground, and fishing in their tank. 

The moonsiff decreed the case, as he was of opinion that the 
three witnesses adduced by the plaintiff to the agreement, as 
alleged, proved his claim, inasmuch as they deposed to the 
advance being made ; and two others deposed to the plaintiff having 
applied to the defendant for the money on account of the advance. 
The moonsiff discredited the evidence of defendant's witnesses, as 
their testimony was contradictory, and he considered too that if 
the plaintiff had been trespassing, as the defendant pleads, and 
been forcibly ejected from the defendant's ground, there would be 
proof of these circumstances in the fouzdarree court, whereas no 
document, tending to show that this statement was true, was 
produced. 

In appeal appellant again submits that the action has been 
brought only on account of plaintiff^s inimical feelings, which were 
engendered in consequence of respondentia being forcibly turned 
off, when fishing in appellantis tank* He urges that no one, as 
plaintiff alleges he did, during the month of Assar, the ploughing 
season, ever gives an advance for grain, especially when, as in this 
case, the grain was to be delivered in Maug, so many months after. 
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Xs the* altered j^reement uras verbal, the evidence must be 
examined #ith great care* Referring to the depositions of the 
witnesses who have deposed on the respondent's, plaintiffs part, 
I observe that the witness Cassinauth Chowkeedar states that in 
Assar (he can^t mention the date) 1252, rupees 51 were advanced 
by respondent, plaintiff, for grain to be delivered in Maug, at the 
rate of 15 pallees per rupee* He says that plaintiff, respondent, 
brought the money, and placed it on a mat, where appellant 
counted it. The next witness, Bunmally Dulwye, says that the 
defendant, appellant, and not respondent, was the person to place 
the money on the mat. He says he lives close to the residence of 
plaintiff, appellant, but is unable to state where that residence is, 
and adds that in Maug 1252, 30 pallees of grain were delivered by 
appellant, defendant, to respondent. He admits that he has 
several times deposed before in courts of justice. Esuff Khalassee, 
contradicting the first witness, says that defendant, appellant, was 
the person to place the money on the mat, and, disagreeing with 
the second witness, (the first witness is silent on the subject,) 
states that it was in Pose 1252 that 30 pallees were delivered by 
defendant, appellant, ^in part redemption of the agreement he had 
made. Two witnesses are adduced by the plaintiff, respondent, to 
prove that application had been made by him to the appellant to 
fulfil his agreement. Plaintiff states iji his plaint that he applied 
to defendant, appellant, for the grain ; but the witness Jobraj 
Ummuldar deposes that it was for the money advanced he applied 
to the defendant, appellant. Rooplaul, another witness, says he 
was present on the occasion, and says it was for the money appli- 
cation was made, by plaintiff, respondent, to the appellant, stating 
that (which Jobraj does not specify) respondent particularised 
51 rupees, as the amount he claimed. 

These persons^ evidence, as I have observed, is at variance with 
the plaint. Besides, it seems to me improbable that plaintiff, 
respondent, in Chyte (the 20th of that month according to the 
evidence of Rooplaul) 1252, would have been content with 51 
rupees, when on the 28th of that month, the date of plaint, he 
claims 81 rupfes, 10 annas, 13 gundas, 2 cowries, 2 krants; and 
though plkntifF says 30 pallees were delivered to him, his witnesses 
make him to have verbdly claimed the amount originally advanced 
without making any deduction for the quantity delivered. It is 
not, in my opinion, the practice, as the moonsiff supposes, fm* the 
people, in every case ox petty assault or trespass, to complain in 
the fouzdaree courts mia, 1 think, there is not any thing impro- 
bable in defendant's, appellant's, statement that a trespass, by 
plaintiff, respondent, and an assault or forcible ejectment by 
defendant, appellant, did take place, though no document from the 
magistrate’s court has been filed in support of this statement. 
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Five witnesses, on appellant’s part, depose to this statement being 
true, and to enmity, on this account, existing between the parties. 
Under the circumstances I have noticed, and as the plaintiff, 
respondent, has no document specifying the agreement, sapng it 
was merely a verbal one, I think it just to decree tjiis appeal. 

The 18th November 1846, 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr, J, Weston^ Sudder Moonsiff^ pass- 
ed on the 30th of June 1846. 

Sreemuttee Heeramunee Dossee, Ahirreenee, (former Defendant,) 

Appellant, 

versus 

Neelmunee Dallee, (former Plaintiff,) Respondent. 

For possession of 18^ kottas of birmooter land, valued at 
rupees 148. 

The plaintiff brought this suit for possession of the above quan- 
tity of ground, saying he had bought it from the defendant Hee- 
ramunee on the 12th of Bysack 1251 B. S., paying the sum for it 
at which he has laid the action. The land is situated at Kallee- 
ghat, and plaintiff holds the kubala of the ground, which had 
been granted to Heeramunee’s husband, when purchased by him 
from the former proprietor. This is a registered document. 
Without registering the kubala granted to him by Heeramunee, 
plaintiff states, and not having obtained possession of the ground 
he had purchased, he departed for Burdwan, shortly after he had 
made the purchase. On his return he applied to Heeramunee to 
get the deed of sale registered, and for possession of the land. 
This she refused, and now he brings this action. In a supple- 
mentary plaint, plaintiff sued Doorgapersaud Roy Chowdry, in 
consequence of Heeramunee^s answer. 

The defendant Heeramunee in answer denied that ^he sold the 
ground to the plaintiff ; but that, so far from doing so, she did 
dispose of it to Doorgapersaud ^y Chowdry, on the 18th' of 
Assin, to whom she made over a portion of her title deeds, and 
whose deed of sale was duly registered. She says that Taraper- 
saud Roy Chowdry has got up this case, through the plaintiff, as 
he lives close to the ground, and is unwilling that Doorgapersaud, 
towards whom he bears enmity, should have the property in his 
possession. As to the old kuoala, which plaintiff possesses, Hee- 
ramunee says he has fraudulently obtained it from one Fukeer 
Chand Mistree, to whom she had pledged the land, assigning him 
then her title deeds in consideration of a loan which was not en- 
tirely repaid, and therefore the kubala was retained by Fukeer 
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Chand. She adds that when Doorgapersaud bought the ground 
she made over to him an old deed of sale for trees and a tank on 
the land. ^ 

Doorgapersaud Roy Chowdry supports this statement of Heera- 
munee, and alleges that he holds the deed of sale drawn out 
according to the purchase made from her. This deed was duly 
register^. The sale took place in Aughiin 1261. He alleges 
he has the document referred to in the last part of Heeramunee^s 
answer. 

The moonsiff dismissed the claim for possession of the land, 
being bound, he considered, by Act XIX. of 1843, to give the 
preference to the registered deed of sale filed in support of defen- 
dants^ claim, which purported the sale to have been made by Hee- 
raniunee to Doorgapersaud. But, in accordance with the case 
decided by the Sudder Dewanny Adawlut, (that of Zalim Sing and 
others, appellants, verms Tufuzul Hussein, respondent,) on the 
30th of June 1845, he decreed 148 rupees to the plaintiff, as he 
considered that the defendant, Heeramunee, had fraudulently ob- 
tained that sum by selling the ground in dispute to the plaintiff, 
in the first instance, and afterwards to the defendant Doorga- 
persaud. 

Heeramunee prefers an appeal, repeating that no sale, or attempt 
at sale, by her to plaintiff, respondent, Neelmunee, ever had 
taken place. She urges that the stamp on the plaint is not of 
legal value, for the collections are shown, by the evidence taken on 
the subject, to be in amount more than eighteen times the value of 
the stamp-used. 

With regard to the value of the stamp it is rupees 148; and the 
ameen, who was deputed by the moonsiff to make enquiry as to 
the amount of the rent of the land, reported that the yearly sum 
of the rents was rupees 5, being for eighteen years rupees 9(), 
thereby showing the price of the stamp (rupees 148) used to be 
rupees 58 in excess of the prescribed anpunt. If this valuation, 
by the ameen, was deemed improper by the appellant, she should 
have submitted her objections in the lower court, as ruled in para- 
graph 3 of circular letter of Sudder Dewanny Adawlut, dated 20th 
of August J84I, instead of doing so now in appeal. As respects the 
purchase ot the land by the respondent, Neelmunee Bailee, I ob- 
serve that the evidence of Mudden Chowkeedar, Koosye Sing, 
Rampersaud Chowkeedar, and Boota Bagdee, goes to prove that 
he paid rupees 148, for the ground in dispute, in the month of 
Bysack 1261, to the appellant Heeramunee. A kubala, these wit- 
nesses 8^, was written out by Beesoo Mistree, in the house of 
Fukeer Chand Mistree, before mentioned, to which appellant 
attached her mark, and it was made over to the respondent Neel- 
munee* These persons say that the kubala dated the 12th of By- 
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sack 1251 B. S., which is filed by Neelmunee, is the one they 
have described, and they say further that the ground had been 
pledged by appellant^to Fukeer Chand Mistree, on consideration 
of a loan of rupees 50 grahted by him to appellant. Also they 
state that rupees 79 and odd annas were paid by. appellant, on 
account of that loan and interest, to Fukeer Chand at the time of 
the respondent’s purchasing the ground, when Fukeer Chand re- 
linquished to him the old kubala, or deed of sale (filed) granted to 
appellant’s husband, Harro Ahirree, by the person, Bajkisten Ba- 
nerjee, who had sold it to Harro. 

To prove that Fukeer Chand Mistree had been paid only a por- 
tion of his claim, and consequently that he retained the old kubala 
given to Harro, two witnesses are adduced by the appellant. 
They state that on the 8th or 9th of Bhadoon, 80 rupees, less odd 
annas, being ascertained to be due with interest to Fukeer Chand, 
rupees 70 were paid to him by appellant. No title deeds were 
then given back to appellant, but a receipt was granted by Fukeer 
Chand for the sum paid, which was identified by these witnesses. 

To prove the sale to Doorgapersaud Roy Chowdry, Oodyenarain 
Baboo, Ram Chunder Patter, and Luckeenarain Ahiree depose 
that a kubala was written out in favor of Doorgapersaud, in that 
person’s house, for this ground, on the 16th of Aughun 1251 
B. S. ; and then rupees were paid by the purchaser to Heera- 
munee, who attached her mark to the deed. These witnesses say 
that Doorgapersaud was put in possession by Heeramunee the day 
after he bought the groun^. Oodyenarain further deposes to the 
deed having been duly registered by the register of deeds. 

Referring to the record of this case in the lower court, I 
observe that the respondent, Neelmunee, included, among the 
list of his witnesses to be subpoenaed, the names of Beesoo 
Mistree (the person who, the witnesses say, wrote out the 
kubala or deed of sale of this ground) and of Fukeer Chand 
Mistree, who held the appellant’s former kubala and to^ whom the 
land in dispute was at one time pledged. Subpoenas were attempt- 
ed to be served on those persons, but ineffectually. Their evi- 
dence, particularly that of Fukeer Chand Mistree, would have been 
of much importance in this case. Judging from the proof how- 
ever adduced by the plaintiff, respondent, I am of opinion that the 
sale to him of the ground in dispute, was really made by the ap- 
pellant for rupees 148. The evidence of the witnesses who have 
deposed on plaintiff’s, respondent’s, behalf prove this, and he has 
filed the deed of sale which appellant executed in his favor. Be- 
sides he has produced the original deed of sale executed by the 
person, Rajkisten Banerjee, from whom Hceramunee’s husband, 
Harro Ahirree, bought the ^ound, which document wm deposited 
as collateral security with Tukeer Chand Mistree, when he lent 
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money, on the tdedge of the leuid, to- ^th«4lffi^W^ 
the ehghtest proof thntthiB document, thw^^haHn^iinlulMfer 
Change part, came into the reBpondea1?a-h««d|fe. '*.'®w.i^«»»nt 
aaserta that it did, and that Taroperaaud I^Gh^dir (Uo^ 
neraand’s brother and notorious enemy) haa wat^lftted.wpiauilin, 
respondent, to bring, thiO action ; hot -neifte#^ 

Dooreapersaud have adduced any proof of wid» collusion or m*ti- 
cation. Tomy mind it appears piwn, a» Neelmnneefe, rrapon- 
lent’s, witnesses say, that on the payment of the mo^by to 
the appellant,. she paid 79 rupees and odd nnnns to P^eer C^d 
in full of all demands, and on this he made over the document he 
held to Neelmunee. It seems to me improbable, no reason being 
shown for his dmng so, that Fukeer Chand would relinquish that 

document, unless he had received his full claim; and on this ^unt 
I disbetieve the evidence of the two witnesses, Govind and Biijoo- 
mohun, adduced by the appellant, to prove that JO ru^es only of 
her debt to Fukeer Ghana was defrayed, who therefore retemed 
the old kubala, until the whole should be liquidated. But I see 
no reason to discredit the evidence of the witnesses of the second 
sale to Doorgapersapd Roy Chowdi7. I fully believe that this sale 
took place after the appellant had sold the ground to Neelmunee, 
and been paid by that person for it; and, hard as the de^ion is, 
I wncur ^ith the moonsiff that the deed of sale filed 
oersaud, being registered, must, according to Act XIX. of 1843, have 
a preference in this case, over that executed m favor of the respon- 
dent, Neelmunee. He, I think, only faded to have bs deed re^ 
tered throuirh ignorance of the civil law, common to 99, per cent, of 
his class, but a knowledge of which is quickly attmned by such 
Utieious persons as Doorgapersaud, (in saying that he is so I refer 
paScuJly to the case ot that pmon ptantiff, m-™ 

Chowdrv, derided in this court on the 9th of July 1845,) an^ I re- 
gret the more, therefore, that the law will not admit of my anrard- 
fng the respondent the price of the ground whi^ 
Heeramunrt, as the moonsiff has done. In deciding that the 

respondent was entitled to that sum, ac«^mg to the prec^nt 

nufaed in page 213 of the Sudder Court’s Dmsions for 1W6, 
(Zalim Sing^ud others, appellants, versus Sheik Tufuzul Hu^in,) 
I considA toat the moonsiff came to an erroneous judgnmnt. In 
the Sudder Court’s dkision quoted, it was declared that the pro- 
nrietorv rurht of the land therein disputed tvas vested in the plain- 
tiff, nSpoSent, and because of its having Wn ^ ^ 

declared entitled to any surplus procreds of sale debited in the 
trriisury of the coUeetor of revenue, the esfa^ which form^ the 
cJwse 3 action having been sold, pendenie bte, for mem of reve- 

line to i j i 

Bute in the rfre^ertt iSise, the moonsMT hae ctecki?ed the 

proprietory right not to have been vested by law in tte respondent 
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Neelmuneei* therefore, I consider, it cannot be regarded as 
corresponding with the one the moonsiff relies on ; moreover, as the 
plaintiff, respondent, only sued for possession of the property, and 
not to recover the price be had paid for it, I am of opinion the 
moonsiff ' should not have awarded the price. It. is ruled by the 
circular letter of the Sudder Dewanny Adawlut, No. 33, dated 
September 13th 1843, that matters, not set forth in the pleadings, 
are not to be taken cognizance of by judicial functionaries, and, 
its no demand has been made for the price, I reverse the lower 
court^s decision which has awarded it. The respondent did not 
appear on notice being served on* him, and has consequently incur- 
red no coats in this court, but, looking at the circumstances of this 
case, 1 deem it proper to make the appellant pay the costs of 
appeal. 

The 19th November 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr, J, Weston^ Sudder Moonsiffy 
passed on the Vdth of June J846. 

Indernarain Haidar and Kumlachurn Haidar, (former De- 
fendants,) Appellants, 

versus 

Takoorannee Dossee Debea, (former Plaintiff,) widow of Hiir- 
chunder Haidar, deceased, and mother of Bootnauth Haidar 
and of Neelmunee Haidar, minors ; also Chundee Churn Haidar, 
Joyegopaul Haidar, and Anund Chunder Haidar, (former De- 
fendants,) Respondents. 

For rupees 148-9-14, lent on the mortgage of land. 

The plaintiff stated that Oodyenarain Haidar, Indernarain 
Haidar, and Raj Chunder Haidar, mortgaged 1 beegah, 16^ kott^is 
of birmooter land on the loan of 100 rupees, (by h^r late husband 
Hurchunder,) granted on the 1st of Srabun J241 B. S., which not 
being repaid she sues for the above sum, which includes interest ; 
a bond was executed on the above date accordingly. 

' Indernarain Haidar and Kumlachurn Haidar, son of Oodyeria- 
rain, deceased, denied that any loan had been granted as stated. 
They say that one Petumber Banerjee, from feelings of enmity, 
had instigated plaintiff to bring forward this claim. The other 
sons (Joyegopaul, the defendant, and Ramgopal Haidar) of Oodye- 
iiarain, stated in a petition that they were both minors, which 
point they left to the moonsiff to decide from their appearance. 
The moonsiff considered that Joyegopaul had obtained his majority, 
but not Ramgopaul. Joyegopaul, though notice was served on 
him, hied no answer. 
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The moonsifF decreed the sum claimed m he considered the 
execution of the bdnd^ which was filed in his courts to have be^i 
proved by the evidence^ and that there was no proof of the case 
having been got up at Petumber Banerjee^s instigation. 

The appellants appeal^ and repeat the statements made in the 
lower court that Petumber Banerjee has been the instigator of this 
claim being preferred. They urge that one witness^ of two who 
were examined regarding the execution of the bond> had stated 
that he only once before gave evidence, whereas appellants have 
copies of his depositions in three several cases given previously. 
Such a person is not, they submit, worthy of credit. The 
appellants say that the respondent, Takoorannee Dossee Debea, 
would not produce two other witnesses, whose names are Ram 
Mookerjee and Sreenath Haidar, lest they would tell the truth. 

Two witnesses Daibee Churn Lushker and Kooree Doss, whose 
names are attached to the bond, deposed in the lower court to its 
execution and the payment of the money. There are three others. 
Ram Rutton Banerjee, Ram Rutton Chatterjee, and Joyegopaul, 
who depose to an offer being made on Indernarain’s part to settle 
this claim. There are five witnesses, on the appellants^ side, who 
say that Petumber has induced the respondent Takoorannee to 
being forward this action ; but I do not learn from their evidence 
* that he has any intimacy or influence with the respondent justify- 
ing the conclusion that she has brought the action at his instiga- 
tion. As to the statement that the witness, Kooree Doss, denied 
having previously given evidence ; I see, on referring to his depo- 
sition^ that .he made no such assertion ; smd with ^Yegard to the 
absent witnesses of the respondent Takoorannee, who the appel- 
lants pray may be called to give evidence, I observe that no 
process could be served on Ram Chunder Chatterjee in the lower 
court as he could not be found, and the appellants^ pleader now 
informs me that the other witness they refer to, Sreenauth Haidar, 
is dead. Under these circumstances I see no reason to disturb 
the moonsiff^s decision. 

c» 

The 23o November 1846. 

I^bIbent: R. TORRENS, Judos. 

Appeal from the daemon of Mr. J. Weston^ Sudder Moonaift, ptus- 
ed on the 27th of June 1846. 

ESedoo Mistriee, (former Defendant, with Rujnoo Bebee,) 
Appellant, 
verma 

Dubee Dhin Tewarree, (former Pbuntiff,) Respondent. 

Fob m^B 25, advweed^as « loan. 

This^^iant was.inslitttted to recover ttte above sum, w^ inter- 
est, being balnnoe df money, rupees 50, borrowed by Dhtinnee, 



ZILLAH TWBNTY-rOUR PBROU^NAHS* 


137 


defendant Eedoo^s wife^ who was a sirdariiee of coolies in the 
Ktdder^r dockyard. The loan, it is stated, was mnted on the 
15th or Aughun 1251. On the 25th of Assin 1252, rupees 25 
were repaid, and before the amount borrowed was liquidated 
Dhunnee died. Plaintiff asserts that the defendants are her heirs, 
and liable for the remainder of the debt. 

Eedoo only filed an answer. He denies that Dhunnee borrow- 
ed any money from the plaintiff. He says that his wife was ill 
for three months before her death, and though she was in a dying 
state the plaintiff made no application for his money. He admits 
that legally he is heir of Dhunnee, but succeeded to none of her 
effects. He further states that no legal claim can lay against 
Rujnoo the other defendant, who is sued by plaintiff as the widow 
of the godson of the late Dhunnee. 

The moonsiff decreed the claim for the principal, but against 
the estate of Dhunnee only, as it did not appear the defendants 
had succeeded to any portion of it. He was of opinion that no 
stipulation for interest was entered into at the time the loan was 
made, which, he observes, was proved* by three witnesses on the 
plaintiff^s part to have been granted to Dhunnee. These persons 
also, he said, proved the repayment by her, of rupees 25, and that 
plaintiff had applied to her for the remainder due to him. 

Eedoo the defendant appealed from this decision, repeating that 
no loan had been granted to his wife Dhunnee, that no application 
was made to her for payment when she was ill; and appellant 
adds that plaintiff, who is a durwan at the Kidder^oor dockyard, 
is too experienced a pefson to lend money to any indmdual on a 
verbal promise to repay. He says that after Dhunnee’s death cer- 
tain of her effects were, subsequent to the decision by the moon- 
siff, sent in by the police to this court. Eventually they were, on 
proof of appellant's being her heir, made over to him, but this 
was done without any claim being preferred on respondent's part, 
who would then have undoubtedly come forward, had any debt 
been really due. * 

In the lower court three witnesses, Gyarapi Mundul, Oojoo- 
dheea Sookul, and Lakeeput Sing, depose to the loan of 50 rupees 
having been made by the respondent in Aughun (they do not 
specify the date) to the appellant’s wife Dhunnee ; and they s^y 
rupees 26 were repaid by her in Assin 1252. The first named 
witness says when the loan was granted there was no stipulation 
at all regaraing interest. The second says that Dhunnee agreed 
to pay 1 anna per month, or 75 per cent, per annum interest 
on each rupee. The third says it was agreed to pay only the 
Compan 3 r^s rate of interest, of 12 per cent, per annum, ihese 
witnesses say that in consequence of the transactions between 
the i^pellant’s wife and the respondent, who was a ddrw^n 
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of the dock-yard, th6 latter was dismiss^ by tiie 'Bi^perinten- 
dent from his place. But their statement on this 'point is not 
corroborated by other circumstances, or evidence. Three wit- 
nesses for defendant, appellant, depose that no application ever 
was made by .the plamtiif,* respondent, to Dhunnee, for the 
money during her last fatal illness, though she was ill for three 
months, or, according to the evidence of Oojoodheea, one of 
plaintifF^s, respondent’s, witnesses, for more than that period. It 
appears to me, if the money claimed was really due, and plaintiff, 
respondent, seeing that Dhunnee was in a djing state for so long 
(she died in Maug 1252) a time before he brought this action, in 
Falgoon 1252, that he would not, failing to obtain his money, 
have delayed to institute a suit, and that he would have proceed^ 
according to Regulation II. of 1806 to attach some of Dhunnee’s 
effects, As I have remarked, plaintiff’s, respondent’s, three wit- 
nesses contradict each other regarding the stipulation for, and the 
rate of interest ; and their statement that the plaintiff, respondent, 
was dismissed from his situation, because of the transactions with 
Dhunnee, has not been corroborated. Under these circumstances, 
and as the alleged loan was made only on a verbal agreement to 
repay, 1 decree this appeal. 

The 24th Novbm^jeb 1846. 

Present : R. TORRENS, Jubc^. 

Appeal from the dedaion of Doargapersaud Boy, Moomiff of Dam 
Duma, passed on the ^tk of June 1846. 

Golammee Gazee and Sikdar GazCe, (former Defendants,) 
Appellants, 
versus 

Taradiand Burdhun, (former Plaintiff,) Respondent. 

To recover nipees 24-9, on account of a bond. 

The plaintiff sued the above named two defendants, and Mein- 
dee Gazee ajpo, for the sum stated, consisting of rupees 22 prin- 
cipal, and rupees 2-9 interest, lent on a tumsook, or bond, on the 
2d of Maug 1251, to the defendants. 

Of the di^fendants only Golammee and Sikdar filed an answer. 
They plladed thkt they gave no bond, that, on the date of that 
document, they were at a place called Andarmanic, in the Soonder- 
buns, cutting wood, which they can prove by evidence. 

The moonsiff decreed the case ; for the evidence of four wit- 
nesses, Dooegaram, Sagur Doss, Ram Chand, and Kalachand, 
proved the execution of the bond and the payment of the money 
to the defendants. The two defendants, Golammee and Sikdar, 
failed to adduce any evidence, as they said they would, to prove 
that they were absent, on the 2d Mai^ 1251, at Andarmanic. 
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They now appeal^ stating that the reason of their witnesses not 
being present in the lower courts was that one of their vakeels^ 
Bistennath Doss^ to whom they had entrusted a list of their wit- 
nesses, to be filed, was obliged to attend the judge’s court in the 
matter of Petumter Chunder, a pauper, during the trial of their 
case, and Bistennath not making the Ust over to his partner, it was 
not produced, and they lost their cause* They pray that they may 
not suffer from this vakeel’s neglect, and their witnesses may be 
caused to attend. 

In order that the truth or falsehood of the appellants^ statement 
might be ascei-tained, the nuthee in Petumber’s case was sent for. 
I observe that the appellants’ vakeel did attend this court in the 
matter of the pauper, Petumber Chunder. But it also is clear 
that the vakeel, Bistennath, did not leave the moonsiff’s cutcherry 
until the 22d of June of this year (according to the moonsiiTs 
roobikarree,) and that he arrived here on the Ist of July. He 
was dismissed, to return to his duty, on the second of the same 
month. This case was decided during his absence, on the 30th of 
June ; but I learn from the papers of this case, sent up from the 
lower court, that the appellants, defendants, were required to file 
a list of their witnesses on the 27th of April ; ^ain they were 
called on to do so on the 16th of May, and, a third tinie, on the 
25th of the same month. These r^uisitions were made, the 
proceedings indipate, in tUe presence of the vakeels of both par- 
ties, and having been long before the departure of appellants’ 
pleader Bistennath, (which took place on the 22d of June,) it is 
plain to me, that the failure on the appellants’ part to file their list 
of witnesses, was not, as they say, owing their vakeel’s absence, 
but to their own neglect. Were it however, otherwise, it is not, 
in my opinion, sufficient for a party to deliver a list of witnesses 
to his agent, or vakeel, in a case. Provision must be made for the 
expences incident on their subpoena and attendance, which appel- 
lants no where plead they did provide, or deposit with any one. 
As the statement in their petition of appeal is palpably untrue, 
and as their pleas in the lower court were not enquired into, in 
consequence of their own neglect, I dismiss their appeal. 

The 24th November 1846. 

Present: R. TORRENS, Judge. 

appeal from the decision of Munmohun Baboo, Moonsiff of Nowab^ 
gunge, passed on the dOth of June 1846. 

rSheik Jynoodeen and three others, (former Plaintiffs,) Appellants, 

versus 

Sheik Musleem, (former Defendant,) Respondent. 

To recover 31 rupees, 15 annas, 3 gundahs, 3 cowries, due for 
rent. 
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This suit was instituted for rent alleged to be due on a rusiBEud* 
dee, or progressively increasing jumma, from the year ,1247 until 
1251 inclusive, for ground, four beegahs fifteen kottas, held under 
a cubooleut given by the defendant to the plaintiffs^ The plain* 
tiffs say defendant had paid them rupees 10> annas 7^ for rent, but 
they are obliged to have recourse to this action to realise the re- 
mainder. The land, for which the rent is due, is situated among 
property partly purchased by plaintiffs^ ancestors from those of 
the defendant, and partly in their hereditaty tenure. Both that 
tenure, and the land purchased, is peerooter lakeraj land, situated 
in the momzah of Pathooab, pergunnah Ookurra. 

In answer defendant pleaded that the land, for which rent is 
claimed, is his own hereditary peerooter lakeraj possession, that 
plaintiffs have no claim to that property, and that no rent ever was 
paid by him, or his predecessors, for it. Further he submits that 
this land, being peerooter, no part of it could be sold or alienated, 
according to the rule published in the Construction, No. 1166. 

^e moonsiff would not enter into the merits of the case, but 
nonsuited the plaintiffs because, there being a dispute as to whe- 
ther the land was rent-paying, or rent-free, and for the rights of 
the parties therein, he considered that those matters ought to be 
decided before any claim, regarding rent, was investigated. 

Plaintiffs appeal from this award, submitting that the moonsiff 
came to a decision not warranted by* precedent in this case, and 
that other ryots on the land they purchased from defendant's, 
re^ndent^s, predecessors, have paid them rent without objection# 

They say further that they can prove their clsum to the rent, by 
a copy of a plaint filed gainst them and the present defendant, 
respondent, in the year 1^7 B. S. 

1 do not concur with the moonsiff in opinion that the trial of 
this case cannot proceed, because the question of right to the land, 
for which this rent is claimed, has not been settled. It appears to me 
that a rule has been established in the Construction, No. 676^ which 
shows that the moonsiff ought to have enquired into, and decided 
the plaintiffs^, 1ippellants% claim, leaving the defendant, respondent, 
to establish his right to hold the land as rent-free, on the plea that 
it was part of his peerooter tenure, by a suit instituted according 
to 8ectionjj^%f Regulation II. of 1819. As to the plea, contained 
in the deieniSant^s answer in the lower court, that it was npt 
optional in the plaintiffs to purchase any portion of this grant, I 
have to remark tpat such purchase, if effected, did not alienate tie 
grant, or anjr portion of it, from the purpose it w^ originally 
made fdr f it was simply a sale, by one holder, of his share of tlie 
peerooter land, to i, partner, and it does not follow, froin ^uch a 
sale, that the profits accrtritig from the grkht had b^ep 
from fhe purposes they ^^fel^^ritehded, tp w H wafif 

originally Uiid^r these circumstonces the moonsiff ^s 
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decision^ nonBuiting the plaintiffs^ must be reversed^ and the case 
sent back for him to try on its meritSf 

The 25th November 1846. 

Present : R. TORRENS, Judge. 

Appeal from the decision of Mr. J. TVeston, Sudder Moonsiffy 
passed on the 29th of June 1846. 

Callec Dossee Debee and Nund Coomar Mookerjee, (former 
Defendants,) Appellants, 

versus 

Rajnarain Baneijee, (former Plaintiff,) and Meis Chunder Bagchee, 
(former Defendant,) Respondents. 

To recover rupees 9-15, value of property wrongfully attached 
according to the provisions of Regulation V. of 1812. 

The plaint set forth that the defendants Callee Dossee Debee 
and Nund Coomar Mookerjee her husband, had> on the plea of rent 
(9 rupees, 15 annas,) being due by the other defendant, Meis 
Chunder Bagchee, attached the property of the plaintiff. He 
alleged that the things attached were the fish in a tank situated 
within plaintiffs debooter tenure, in Bailtullah, and a mat hut 
therein also. Defendants falsely alleged that what they attaclied 
was within their landed property, in the mouzah of Munooherpoor. 

No answer was filed by Meis Chunder Bagchee, but the defen* 
dants, Callee Dossee and Nund Coomar, stated that the property 
attached belonged to Meis Chunder. They urge that this suit is 
laid at too smdl an amount, that the real value of it is the price of 
the bermooter land the plaintiff declares to be his, and which is 
1,000 rupees. Further, they urge that the land is situated in 
mouzah Munooherpoor, within land assigned by gift, with other 
property, to Callee Dossee, by her mother Bissoomei Bebea. She 
assigned, it is stated, a 10 annas portion of the>property described 
in the ^^dhan putter," or deed of gift, to Callee Dossee ; and a 
6 annas' portion was assigned to Cnundernath Cbatt^jee, Bish 
soomei’s grandson. He is now dead, and has been succeeded by 
his mother and wife, who being under Callee Dossee^s protection, 
she, on their behalf also, had recourse to Regulation Y. of 1812, to 
recdver tlieir common rent. The defendant, Meis Chunder 
Bagchee, it is urged, took a lease of 2 beeg^, 7 kottas, at 
a yearly rent of rupees ten fon six years ; and being in arrears in 
the payment of his rent, they properly had recourse to the pmvi- 
sions of Regulation V. of 181^, to recover their money. The 
defendants imege that Meis Chunder did pay his rent regularly 
up to 1251 B. 8. 
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The mooRsiff gave a decree in the plaintiiiffl 9 fever* » He waie <>f 
opinion that the evidence of witnesses adduced by him, and a 
report furnished by the local ameen, proved that the ground 
claimed by the defendants was that leased to Meis Chunder, and 
within their property of Munooherpoor, on account of arrears of 
rent, on which ground defendants had recourse to process accord- 
ing to Kegulation V, of 1812. It was proved to be a portion of 
plaintiffs debooter tenure. He observed that the evidence of 
defendants^ witnesses was contradictory. 

An ^peal is preferred by the defendants Callee Dossee and 
Nund Coomar. They urge that the evidence taken in the enquiry 
made by the ameen proved their case, so did the evidence of their 
witnesses in the lower court. They further submit that no papers, 
or nuthee, according to Section 31 of Regulation VIL of 1822, were 
called for from the collector's office and filed with this case. 


Finally they state that the value of the suit is incorrectly 
estimated, as they urged in the lower court. 

An answer to the above petition of appeal is filed by the plain- 
tiff, respondent, who pleads that there is no such person as Meis 
Chunder Bagchee, vfho is a man of straw, and his name made use 
of solely to enable the appellants, by means of a fictitious claim 
according to Regulation V. of 1812, to get a footing within plain- 
tiff^s, respondeuf s, tenure. A petition is put in by Deenoomei 
Debea, who is referred to in defendants^ (appellants^) answer in the 
lower court, submitting that the statement therein, that she, in 
virtue of the deed of gift executed by Bissoomei Debea, is entitled 
only to a "six annas share of the property described in that deed, is 
erroneous, for she alleges that her son Chundernath was assigned 


a 12 annas share of that property. 

Without referring particularly to, or placing much reliance in 
theameen^s report, I observe that Jugmohun B^g, Rampersaud 
Bagdee, and Rajib Grammee prove that plaintifi* put the fish 
(attach^ by defendants, appellants) into the tank which is situated 
in plaintiff^, respondenrs, ground, and that the house, also 
attached, is inhabitf^d by plaintiff^s, respondent's, gardener. There 
are four witoesses who have given evidence on the part of defen- 
dants, a^pffllants. The first is Hur Chunder Banerjee, who 
though he a^ys the attached property is on the ground of defen- 
dwts, appellants, in Munooherpoor, yet states it is on lakeraj 
property, which defendants, appellants, do not allege their tenure 
W which plaintiff, respondent, does. The next witness 
Chumke Churn flatly declares the attached property to be in 
^aintiff^s, respondent's, ground. The third, Sisteedhur Bagdee, 
^posed to Meis Chunder Bagchee giving a cubooleut for the 
^qtind leased to him, hut says, what is at variance with defen- 
danllf, appellants?, answer, that the cubooleut was given to Bissoo- 
mei, the predecesiSor of defendants, appellants, and no(t, as they 
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jjlile^ to tlieiiM«At<e% The foprth witness adduced to prove the 
ftMitiik, ;iV^ cmiiadictotT of Ae itatemrat in 

Ime ianSVer olT defendimta, aj^Uahts/ that the cubooleut was given 
hf Meis Chiinder to defehdatite> ^pellants^ in 1244; whereaa 
thejT) in their ans'Wer, My it •was nYon by that person in 1245. I 
do not consider that Section 3^1 at i^gulation 'YII. of 1822, 
(extended to Bengal hy a subsequent enactment,) can have any 
reference to this case, for there was no suit pending, or decision 
come to, regarding this claim for rent, by the revenue authorities. 
With respect to the objection raised, that the value of this suit is 
under-estimated, I am of opinion that the spirit of the Construc- 
•timu fKo. 862, shows that it should be estimated at the amount of 
rent In dispute between the claimmit of the arrear and the de&ult- 
er. tender these circumstances 1 dismiss this appeal, but do not 
of . course intend that thereby any party, in this suit, is to be 
prevented from suins: to establish his right to the land for which 


pr^jmted from suing to establish his right to the land for which 
rent nw been claimed. 

, . . .. _ The 26tb November 1846. 

. -i' P resent: R. TORRENS, Judge. 

Aj^ieal finm the decision of Baineemadhub ‘Soom, Moonsiff of 
KuddUmffotchee, jpassed on the 4th of July last, 

. Pathoo Mundul, (former Plaintiff,) Appellant, 


Maroof Mundul, Pairoo, widow of Jureef, (deceased, defendant, 
pending the trial,) Jakur, Bakur, and Sakur, sons ef Jureef, 
(iisMSier Defendants,) Respondents. 

To recover rupees 141-8-10, value of paddy. 

The plaintiff instituted this suit to recover the above sum, to 
pay which, plaintiff says, the defendants are liable, as Jureef, de- 
ceased, and Maroof, borrowed from him 4 beeses, 13| arrees of 
grain on the 27th of Srabun 1247, to be repaid in the months of 
Jphadoon and Poose, stipulating to afford a profit at tlw rate of half 
a bees on each bees lent, and a bond was written out accordingly. 
In Maug 1247, 1 bees, 5| kattees were paid, and the rest, 5 bees, 
i5 arrees, being undelivered accordmg to agreement, this suit is 
instituted, which plaintiff values as above stated ; and which was 
^e value of that quantity of paddy in Assar 12^, at the market 
rate of 6| kattees per rupee then current. 

" Ipleferring to the terms used in the plaint I have to rentaris that 
I be^ consists of 40 nmunds; 1 arree of 2 maonds; 1 kf^tee of 
Jd seers. ■ 

,,, Subsequently to the institution of the suit Jureef tied. 
|lefendant8, now extant, pleatded that ho grain as set for& was bcnv 
roared, ilut the action has been instituted i^gamst them> because 
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there is a quarrel on their part with plaintiff, regarding a road 
near their residence. They state that Jureef, on the date specified 
in the bond, was laying ill in his house ; and they urge that no one 
would agree to render such a profit, as plaintiff claims, in so short 
a time ; for it is stated by plaintiff that they borrowed the grain 
on the 27 th of Srabun, — yet, three days after, in Bhadoon, they were 
to make themselves liable to repay it with a profit of 50 per cent. 
It is further stated that Jureef s son, described as the defendant 
Bakur, is not so called, but that Bukaoolla is his real name. 

The moonsiff dismissed the claim, as he considered that the wit- 
nesses adduced by plaintiff gave evidence which was contradictory# 
Thus Fuzzoo Mundul said, the grain was carried away by ord^ of 
Jureef and Maroof on oxen, and by coolies, at three intervali;j; and 
that those two persons held the bags while the grain was being 
put in them. The second witness, the moonsiff remarks, says 
that the defendants were employed in conveying away the grain 
for two days, and while the grain was being placed in the b^ the 
defendant, Maroof, and a nephew held them. A third witnei^Sj^pas- 
sinauth, says that defendants took away the grain during fjhe day^ 
and while it was being put in the bags they were held by Maroof, 
Sakur, and Bakur. •The moonsiff observes that the witness Mooz- 
deen Mundul did not see any bond written, or grain taken ^Way ; 
further that Tyeboolla says only Maroof held the bags while the 
grain was being poured therein. 

An appeal is preferred by the plaintiff, who submits that, 
as the witnesses, five in number, who deposed to the execu- 
tion of the bond, and the loan of the grain, agreed in the most 
important points, and as two others deposed to his, appellauf s, 
frequent applications to defendants for what was due to him, — ^the 
discrepancies noticed by the moonsiff are immaterial, and what 
might be expected to occur after so long a time had closed. Fur- 
ther appellant urges that the bond was written by JureePs son 
Bakur, who was frequently called on by the moonsiff to attend in 
his court, in order that his hand-writing might be compared with 
that of the l)ond, but he would not appear. He further states 
that Jureef was not incapacitated by illness from executing the 
bond, at thp time of its date. He lives close, within | a mile, to 
the ap^llants^s residence, and was able to come that distance. As 
to the name of JureePs son not being Bakur, but Bukaoolla, as 
pleaded, appellant submits that this is untrue ; for he produced a 
kabala, or deed of sale of land, sold by Daim and Doomun, to 
appellant, which document was written out by Bakur, whose name, 
as the writer of it, was attached thereto ; and it had been filed^ 
and proved, in a miscellaneous case. No. 1100, of 1843, in the 
court of the prmcipd sudder ameen. 

Ihe evidence of five witnesses proves that the grain was delivered 
to the defendant Maroof and to the late defendant Jureef. They 
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have also proved the execution of the bond on the 27th of Srabun 
1247 . Two witnesses have proved the repayment of the portion 
of the grain lent, as set forth in the plaint. There are two wit- 
nesses also, on appellant's part, who have deposed to his applying 
for repayment of the remainder. The appellant in appeal has pro- 
duced the kubala, referred to in his petition, which is written by 
Bakur, and signed as Bakur Mundul the writer of it; this, I con- 
sider, disproves the allegation that Bukaoolla, and not Bakur, is 
the name of the late defendant's, JureePs son. If really this 
claim were false I opine that Bakur would have attended, as re- 
quired, to assist the moonsiflf in discovering the truth ; this be 
woul$ not do, though living within three coss of the moonsiff^s 
cutchi^, as the respondents pleader admits. As to the discre- 
pancies in the depositions of appellants witnesses noticed by the 
mooU^iff, which shows he has carefully looked into the evidence, 
I cdncfider that they are unimportant, when the clear testimony 
asto tl^e loan of the paddy and the execution of the bond is re- 
garded ; &r it does not appear that the witnesses spoke as to the 
bags bei]% held and the grain conveyed away at the same moment, 
— ahd may have been that they alluded to different times, as the 
grain tQ; be conveyed away and placed in bags was a large quantity, 
and m^st have taken a long time to pack and carry away. There 
are two witnesses only who h^ve deposed on the part of defendants, 
respondents. They depose to there being a quarrel between the 
parties, and to JureePs illness at the date of the execution of the 
bond. One of these witnesses, Mokeem, deposed that Jureef 
was then ill and unable to*move, but it does not appear from this 

? erson^s testimony that he actually saw Jureef in that condition. 

'he same witness deposes to the respondenPs, Bakur, not bearing 
that name but that of Bukaoolla. He spoke hesitatingly on this 
point, having first of all said that personas name was Sakur. 
Though the other witness, Anoo, adduced by defendants, respon- 
dents, deposed to the existence of a quarrel between the parties, 
and to JureePs illness on the 27th of Srabun 1247, 1 4o not con- 
sider that there are circumstances apparent in this case, in favor of 
the respondents, which would justify me in dismissing this appeal 
and the claim made by the plaintiff, appellant. He has, however, 
brought this action valuing the grain at the market rate prevalent 
during the month of Assar 1248; why, does not appear. I do not 
consider he ought to have done so. It was stipulated to repay the 
grain lent, in Bhadoon and Poose 1247, ^tnd in deciding this case, 
I think it proper to award that the grain, as stipulated in the 
tumusook, be repaid to the appellant. I do not award the value 
money, as the market rate current in the months referred to in the 
l^nd, has not been proved. I accordingly decree this appeal. 
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M^cm lluniaii Met, l|e*bonAgiiit) (B«feiidMit*) , 

' iBAtt Sin «uH ohaWddat^ l5iliA;^ i94^ 

S ASSlrait?^UJ,Si^iPh& fl.t’tti 

lit oefence the uMUi vnu, pat it ^Jl'^ ^ 

} eur t348) ptatntiflrbaviBgaeqttired «n atider mm (ope gtiiali) %mi 
certain parties ulrho fiamed ddf^adamfe propetfy ilNumeaiistieljr 
frodi hlmsd^ miied hito (deieadMt) « iefatef i!(i»«es 9S;8>14^14 i 
that plaintm ia &et rep^/lidai^ 4 )qi af this rqn^ft|d! is siili 
indebted to defendant mr tne bal^w, ^ tide it was replied 
di^ntiffthat*defenwnt, on the IKmi Jleehr fSd&hei^ 
him % Seoottd sum tf niphn 800d| that in |«»t ^ 

loan, defendadt ghvh Mm a ** barat’*' nr aj^ ^ ml 
the dar Qarqk for j!8|d to ^ ajmouat of rupees tlud Im 

had paid deiendaat the balaott .pf ^e rent nipeha 12^24*6>|4 
in eash, * >. , 1 

%e|ahid^ adddifr ndiemr a{l|>ehdi' to iiid‘Cii^*Ii4Ve nb> 
Bcmre appreheaii|on!tff idin jeea^ Jlstte .Isliidh' tmilmd’to My. "ife 
pmeedatftrst tn assure btaMiMf tlmt pbdiM^ih«e|dfM4^4ndni' 
and Ibr kbat MMli had m^a Mmaidlntl|i^«!’ Jib 

Kives Mi reasdufrlaK emwidesiiM the holid foe ntnesi B0w(|ftiP^ 
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E laintiff’s acknovrl«d^ent of atiaonoalrent of rupees 528-14-6-14, 
eing, due by lum,i. W the adjustoniwt of a«|,,accouut between a 
laiMuord aoid teoinit, fc^rms altogether a distipct . cause of «ictiou 
front that of an\^cou»t bettrcen a debt^. apd ffl^jitijU’. I^fendant 
has no evidence to abew that he had. . prorided';i^^tbe lii}uidat>on 
of the loan.of mpee|/^,; Out of the rent of rupees 4^14^6-14. 
It ia clear that the. 1^ of rupees 450, as a }oan, .ia undlseharged. 
But whether the wot of rupees &^J4-6r.l4 has been paid, or 
whether tile . . plaintiff as .a.tehsuit, has .fttlh!liled ,hiB obligations to 
hkf l^lord, is a point wbkh in ibis suit I fee] myself quite in- 
competent to, determine. There may be many reasons, why 
plaintiff as a tenaph should Iresi^ the payment of ..his rent. £(e as 
plaintiff aeehs the. recovery of money lent. We cannot, I thiuk, 
make him change places with his debtor ; and ple.ad as a defendant 
in justiffcatmn im the course he seeks .to pursue for the adjustmen't 
of hif , rents* , , • 

; 1 therefore decree tlie ainount sued for with interest, laying all 
the|Costs of both courts on r^imnd^t. ; 

' The 19th Aubosf 1846. 

' , , PrHsbnt: a. sconce, OrpiciATlNd Junos. 

) , ..No. of 9th March 1846. , 

of Motdovee'Mtthtmed Kuleem, Principal 
’ AHieen, dated 12/5 February 1846. 

. T^t^^ Chunder ]^, Appellant, (Plaintiff,) , 

‘ . verms , 


Baimkisto Bmeijea ' mid others, Respondents, (IMeUdants.) 

TVi.OhXjtih'iijpBh'Ri'jBi'iecto himself to be proprifeWr by piir- 
chrae 6f a jtwh’ idina hhme in two Small estates, nSihely, talook 
^4t>pe^}iau Sbrnddat '.arid talook Bebeepershad Sumadar, ' set 
action an ^reement entered into with him 
by Kfur^^O^ the proprietor of tHe^ rfenyiidin^ fpur- 

leCn annas « the ’ shine tidooks, whereby it wa8’'MTan|fed that the 


8liduid1ub>w; 




Opvernmehton account of HurhCOovind’s 
' 'liately by.,Tilok Chundh'rjfi^^' that 
lehte SO'' iHddo;''' 1ffui^fe';‘<^ohihd 
. |r two in in'' ircturii' for 
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, reservifig' from the rents of this portion what iww ooilsidered to be 
equivalent tO' pMatiff’s share in' the estimated proctucfe of both 
estates, there remained a sarpltis Of : 86-9, payable to de- 

fendants. This surpiuswas to be applied to' ^e/eimbuvsement of 
plaintiff for the advances thade by ithn on accouift of defendant's 
sudder junta, and besides Huree Gobind agreed to contribute in 
cash rupees 49-6-9-i. Taking these twO’^ms together, ■ Hurde 
Gobind bound t Jnself to pay Ulok Chunder rtipe^ 86'-!6-9-l ; 
of which sum- rupees 76-6-9-1 was on account of this, fbarteen 
annas share of the sadder juma due to Government, and rupees 9^, 
at the rate of two annas in tiie rupee, was intend^, to temunerate 
Tilok Chunder for acting asitwere as htSco-propHetor’sagen^vS^ 
to cover the interest which in addition to tiie principal rei^enue he 
might have to pay the collector. 

" Plaintiff, therefore, declaring that the entire sudder jumma of the 
two talooks for the years 1240 to 1246, inclusive, was paid by him- 
self, and that Huree Gobind and his heirs have' failed to pay him 
the annual sum of rupees 49-6-9-li as agreed upon, sues to re- 
cover the same for the years in question ^th interest. 

In defence plaintiff’s right of property in the two talooks was 
denied altogether; it was said he had no better title than a mortgage; 
and that defendants had themselves 'instituted a suit (before the 
present claim was preferred), to oust Tiloh Gfaiunder from the pos- 
session of a property, which they alleged he ill^ally retam^s ,^d 
further it was asserted , that Huree Gobind never gaye the ^'ikrar’’ 
or i^reement produced by . plaintiff ; that he had, paid the su|clder 
juma of theHwo talooks from 1240 to 1246 through one Bhidye 
Kishen, and that defendants themselves had paid from 1247. 

Tilok Chunder’s right to a two anna share . the talooks has 
been definitively affirmed. His purchase was found to be. ab- 
solute ; both in the court of original jurisdiction and on Sbpeal the 
suit instituted by the preset defendants was reje^tod^ itoq 
ingly it only remains toconsider .W whom the sudder ^ the 

talooks for the years ISHO to 1246 was paid, and whai 'ri tl^ Vali- 
dity and what the effect of admitting the' *'.ikrar”',im6n wMeh the 
suit, is fbuiided.' ; 

Alpiost whole sudder jutUa for the.peripd at hkhe; yi^ hifid 
by lthidyei ij^ishen, . and this ; mah tioth sides rep^mieni to have 
acte,4 ps theiy ,agmt. Now one circ^staace is, <^ne ^)nQsl: suffi- 
ciept to dstojrmihe my |ad^men|U. tha.vvhfde, perij^ mheVen 
, yinua which plaiptil^s cla^ emhum^t' be pro- 

duced the dakhitidiii,' or 

khpude|fgp»eat.,,<?^iii;he.. reye^Me.pil^j'/K i.cxoelpti^p ; 'td re- 
,ma^' ,t al^a|iViip^,(^at!eiy 5 ;hh^^ h'uh meah’iStl^;,it;ih 'to ’ be '^|a|ed 

,'eatloh’of theiassertioh that the re- 
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venue as it became duei, Rbidye Kishen, they sav^ has been bought 
Gvw IHlok Chunderfand has jjiven to him receipts which 
he ought ^ ^ have given (hem, or tiuree (Sobind. But the 
possession of a i^ceipt is Hke the possession of a title deed, it 
^ veriAes the ^nsaetconwhich it describes, and it protects the party 
by whom it is held ; and more ^speoiaUy, as in the present instance, 
where the plea of pontiff rests imt upm a solitary transaction or 
upon a 8in|d^ document, but upon more than forty receipts granted 
throiighoat deven years, the conclusion is inevitable that the party 
in possession of so many recdpts acquired them in return for money 
which he himself had paid. 

It is not pretended by defendants that Rhidye Kishen was ever 
formally i^pointedmookhtar of Huree Qobind ; be acted merely as 
a ffiend; and that Rhidye Kishen and Huree Gobind stood at one 
time on this footing they* appear to be justified in asserting. Fronr 
extracts of (he accounts of torn collectorship, it appears that on se- 
ver^ occasions befiwe the purchase of the share held by plaintiff, 
Rhidye Kishen was empl^ed to pay in the revenue of the talook ; 
but subsequent to phdntifrs purchase (10th Assin 1240,) if 1 take 
the possession of the dakhilahs and the evidence of Rhidye Kishen 
in connexion with the ikrsr granted by Huree Gobind, and the 
vaUdily of which nppe^ io be established, I consider that 
Rhi^e Kishen acted nxr Inok Chunder alone. By the terms of the 
^rsspsmt, which was written the di^ following the deed of sale, 
Huree ^bind threw upon Tilok Chunder the duty oS discharging 
the. ‘poblio revenue of their joint estates. If the agreement be 
genuine, as I believe it to be, Huree Gobind ceased Co have oo 
casion to employ an agent of his own ; sr, if the agreement be re- 
acted, and tne stipulation in favor of lilok Chunder be set aside, 
it becomes so much the more the interest of Huree Qobind to have 
procured bis aRe^ agent the most, if not the only authen- 
tic evidence of Ms ha^^ tsaasmitted money, as occasion required, 
to dbH:hai|||e his own oUigsticnB. 

In isddi^on di the evidence of witnesses, the validity of the 
agreement isfojqroboratedinauotherinaniievi Beeingthat thestamp 
was endm^ as being sold in the n%me of Huree l^Mnd, X sent 
for the stamp veud^s sale book that 1 might opmpare (he entry 
therein with die endonementt No#on exsmioiag.thebQMkI found 
not only Huree (jjobmd had bought a ataiw, correspoui^ng 
with t£e ttotnp o^ the agiWienti, on the <dale iwtigewidi hut 
elsq th^he hou i^a fethe same thne the eery stattll on smMh . 
piainti^ fin triM 'lerdtem < 

Amihb in t|d Wpmgnti the 

(mw ‘“fettityiiil Ohunder > *Miv,sifye»ne dite fsom 
(hm lmtitiei#>hpuvirn m nepith ( (Mk w » nijiisep^ 
Diqf pet{Mi& pMsentw telhiMiudlge MJ3iee6inbe»<ilio6^ . 
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(1243,) complaining chifefly 6f the extortionate conduct of TU'*' 
Chunder and his ^tfothei* Oopee Chunder, be mentions that 
latter, 'while he (Htiree Gobind) was ill, cOntHred t<^ocure a a 
ditional Sale of a tw6 annas 'shade in the esj^s/ Irom this' it 
clear, linree Gobind himself on anothed oQMon admitted ft 
degree of personal incapacity whit^ was asswin^ in the ikrar 
the reason for his entering into a peculiar anil unnsutd arran^ 
ment. And perhaps the dis.^preement of whiOh nhis petition 
ly speaks may shew that Hnree Gobind was not without ^ 
ducement to withhold what in Mfilment of Mls agreem#t 
owed to Tilok Chunder. \ ^ r’ 

Defendants in support of their assertions adduced^eerthin f ^ 
purporting to be written by Rhidye Kishen in acknwWledgnmhi. 
money sent to him, and also certain witnesses to prove that they 
delivered this and a few other sums to this man t not to say 
that these alleged remittances covered only a small p«>lWion of the 
public revenue, and that a remittance to Rhidyre Kishettvwas not a 
remittance to the collector, I think that plaintiff (appeBir^’s) ease 
is conclusively proved, and to neither witnesses nor leVtcts can 
I attach any credit. 

The princij^l sudder ameen disntissed the suit for thASf rea- 
sons : He Injected the title which plaintiff founded upon the pto- 
duetion of the dakhllahs, because it was not stated on the face ui 
thmn, that the money had been paid on the part ofUlokChUnder : 
and inasmuch as three witnesses stated that RhldyC Kishen or 
the part of defendants paid revenue to the collector, he thon^t 
dakhilahs could not be said to support the case of plaintm ^ . 
forther he considered that the ^reement was written recenti 
on old paper, and that it Was unlikely that plaintiff would have coi 
tinued year ^ter year paying so much more than he ought to hai 
paid, without Seeking redress. But I would observe in the fir 
place that a collector is concerned to state only by whdm, in ^e 
son, revenue has been tendered to him; proprietors ^ 
do not renter their names; revenue may or may not 
paid by those who are record^ as proprietori of estates on i 
count of which revenue is tendered, but at any rate for all ordin 
purposes, it is sufficient for a collector to record the name of 
party through whom personally the payment is made; and* 
tainiy the receipt does not become vitiated witii respeet to 
piindpai by whom the money may have been traiinxdtted, hec» 
his name (the name of an absent patty and of a patty who may 
have avidled himself of the opportunity Of hating 1^ title hi at 
tate tugisteted) is notentmed as the remitter. Qjr it were o< 
wM tm piosent reotipts eonM brniefit no one, as they are d 
up id ildf*naiitteof the iwiginal registmd proprietor, htitg dne 
eeased. And its 'to ihe witnesses they do not by iffiylnean 
that Rhidye Kishen paid the roventie l(ihat is, the^ enwe reveb' 

/ 
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Af the telpolM wbicb form the sqbjeotR of this action on account of 
iroe Gobind; they professed to hate tBkeit.aev8ml sums fWim 
Ws latter ^ Bhidye Kishen $ and they said jt^ewamUy that Khidye 
isfaea for many ye^ acted as Bbree Gobind’s agent ; bat to 
tote that Bhidye i^’ished pmd to the collector revenue wiuoh 
link C^undec suds for on the part of Buree Gobind, their ^Vi- 
noe entire^ fdBw; or if their evidence vere good for that por* 
n (of the wholer sum daimed) which they were the means of 
ivering tn Bbioye Kishen, how does this argument affect plain- 
’s claim to b^eht by the other dakhihdis oorrespcmding with 
ch no remitjb^ces were attempted to be shewn 1 
he oidy dmbt which I have entertained in Urn case is with 
pect to a ciondition in the oiiginal agreement, whereby it was 
stipulated th^ both parties should at the close of each year com- 
pare the asc^ts of the different portions of the two talooks which 
they sever^y hdd, and adjust their accounts accordingly. But 
this appUejs as much to the land held by Huree Govind as to the 
land hel^ by Tilok Chunder, and is obviously a distiuct matter 
from the obl^atiou which nuree Gobind ineorred, to account to 
Tilok Gbunder for that portion of the suddei juma of the two estates 
which jllhs latter pmd to Government in excess of his own share. • 
^e&uks, that one or other|qf the parties has enjoyed more of the 
rent produce of the lands than be ought to have enjojfed, does not 
form a part cd these pleadings. 

Upon these grounds I decree plaintiff’s (appellant’s) claim, with 
exception of certain payments of the years 1240, il24l, 1244, 
12^, (d which the receipts are not produced and of which 
K payment on account of plaintiff mmself is not especially 
roved, and exceptii^ that fiorUpD of the daim which consists of 
1 C remuneration of TUok Chunder for the service rendered by 
^m to Ifuree Gobm^ I allow interest from the close of each year, 
osts, with a proportionate deduction on account of the drauc- 
m thus made in the claim, will be charged to respondents. 

V Tbb 2bTH Avuvst 1840. 

Pabsbnt; a. sconce, OericiAYiNOtl^ueiB. 

Sui%No<. £8 of 4th August 184A. 
ur Muitee Muddun NanAa Roy, deoeased> 

, i (Plaintiff,) .»i 

r verttu 

aector of Backei^nge, Mdiomed Ahsun Chowdry, Khubenoo* 

}l deet liHdtQni^ and others, (Defondanto.) 

^Aiirtiiv#iv^^«aiHmtsti.v* of the deceased Mnddun Naieib Hue, 
forietof to the eattenhHbf * one anna, sis <|^das, two oowries 
lAu^krimtsh^toUN^^ dtoorihedasa 

share of Sale^toabadgi'* sued to ^nash the sale 

i.%t estate, vtoldiPMl; bftot for anrears of revenne, on the 4th 
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Mii^vli84Q. Flalntif stwte» 4^ thC i^ilr^- 

tiis^^'iw*eais^,f»i«taRted.«to rap!pe8'v24€M&ft4j':be»ide8^i?^e -Ij 

atwi iEaflee Perth^^ were in 
attendant^ jipd w»rR'pitepai*d^Ao<pay itliaifaiRrjtlw^^ Chorn, 

toiiTRee iioveer of i.tfae eoHecWa 'oftce {a demdaat;)! id eoUufito^ 
with Kiiuliieerooddeeo^^Jilahoaied^ in< order to; effet^ af fiale of llie 
estate^. raised!; tW'bidanoe toropees^ 945>>'6^jh{utd‘%id'<an^'ao^ 
8a8^ck]:^to!{^e'deptilyfCo)d«3ter ’wlio <wa8 about conduct 

tte aai« |; tbafe tbe. ..depnl^ coldeetor gave the . dethiaiar^a agents 
resj^to^ltid the evening to make up a babmoR which mcsoeeddd tbdr 
expectetiona } and that not wtdtiog'fdoithe expiiy of the stipulate 
period^, md before retam of the- mooktar Who tod goue for 
the mnney demapded^ the sale was begun for a balance: as cerdfled 
in the sale toobokaree <rf'repees;28&4)-'14> {even thatj it i« Observ- 
ed, exceeding the advertised ' balance,) and that Klhibeerooddeen 
Mahomed ^(serishtadar of dvS court,) having an wnderstandfog 
with Gopal Kiahen^ a co-pn^etor in the estate - (whose son is a 
defendant,) put forward his son, Mahomed Ahsun, to bid, and that 
the estate , worth dOyOOQ rupees was knocked' dawn to him for 
rupees 12>0(X1. • ■ ’ ■ 

Plaintiff further staites that -the same day, before the bynah or 
instalment of the purchase niouey had, been paid, (he'mooktars 
attended and delivered rupees 34o-6'4, tlm full ' sum which had 
been originally demanded; that they at Ihe same lime presented 
a.piliifon, requiring , rupees 98, which they considered an exac- 
tioai4|iver ^ and > above the advertized balance^ ^ to he refunded to 
ihedt ; that the day. then closing, im order was passed upmi this 
application ; • that . nex9t day • the d^uty eolleotor did - m>t : attend 
fcutdieny ^ but that oh the^h May that 'ofocerf thou^ he might 
have discovered the irregularity' vwfaich' had occumed' and might 
have : procured the reversai'of: ‘tbe sale,' (knowing Us he did that 
the mrniey lodgadwn the part of the de^ifers had he^Oaid by 
his own denri^)giiBerely ordered ibo petition to he forwatflteh for 
the considetatj^f^ the comraisnoner, with the account saleS' 
l^htiff’s inmn plea rests, it will beobstoved, an on error of 
account am^’dh a , surcharge. And in ianswer to; this' ^lea, .tke 
Q(dlecfor and tbe^ defendimts :Khuboerooddeen and Mihioihad 






ftW objiectitiiB w«8 

«tdd ‘iorb«c»e<«ufflb^ b^vths daiielic’* 

ii^oodeen hoMS’iut esbrte nMch *!^ «m'lXn^§;to^'4»dChe «olBW^ 
itttere4:i sbNs^ aad>v«mi,«| thlaby^lHotects • the 

the 4m|Hiiiitio» 4 that«^ 84>8ti%ii«f 

tj)0n>'Bi»i«iiBBiM piH«ha8«r>^i4y^ '!tlw:«a)e 'hnrref ^l^S^.tfatlUes* 
4|oaaBl% pfieMbitra. Lastly^ it has l>lR«Bi.tsrgied Dhat thA 8ale> -of 
^iBieStatB^mthiii one 'month ^ the-^iate ^ the’ notbe of sale bebg 
pnhlk^ed onf the molwmii, ren<tem tiie 'iaide mvalid; and in sup^ 
port of::!4ki« p!ei^*>ptalDtiff< eeferi to Sectirsie Svandi^ Regalation 
Vll. ofillS^ I but it w to be obseiir«d^>Kegolati«n; ViL 1830, 
pnoddes ^ tte mofiissil but for the silver notiees>^(^> aalesj 
that . jbr,' fea» the adTer%.eaventa iasiBiMe-dn -die odllector’s own ' 
office -wid’ih that of thefjudge^'Whfie f^hiuse 4, S^ion 7^ Re> 
gulation-’.'Xl. of' l823y contina(^ toeonstlmte «die*rule .to the 
service Of -itoleesin the iitofiiesilj vendeiing a period of twenty 
days aanffioent sendee^ whereas in die* ptesenl’ instance plahltdlf 
admits <diev.pe(4od to have extended' to twentjMtbr^ 

1 i4mv4aen!to iiie' 00 nsideradoB of.tiaenutodssue, nameiyjithe 
balanee'detoaaded On the day ofnale^ "by de&alt of wbidi'die estate 
was mkU sate piocemii^ bearingdate^dthvMw 18^f the 

batehee i; dtMMine <mmpsteh^ aiTeam>' advertized as > wett as arrears 
itot adrNMbsed) te -mitedto oe^i^^ to eonsyt'of 

theyfoUasiij^ ^rttodarw® •■<'■'( . !■ .■ n*. ■• • ■ ■■ ■■. ■ 

liiplani^ of tbe 'histS of January ' and Febnrary sdi^- ''' 


t liited: ' 'I'l'St* ' A^l,* 
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^45-<3-4 j and Second, if the 4Cc<m!^‘»CiMei#i* 

be adbptedyswhe^ei^tiie defindtet^lHiiibSitj t^h.ij^i&ipeeaaow'^U, 
was k^lys«set'-foUii.-V ■- •' 

There is'iijodispttte'tttiw between ^'iptet^*‘#^'thfes^erti8ea 

balMice of'rapee8'247-'6-4', jAwie wtorawtfSi^the »Wi>' If watiWipai 
had been paid,tbesiiecw»ay hnd 4^ jastaftiadidnof ftoceed^ to A 
sale 'WOidd alHte'rhawB' eeaa«di - ButsitoC -^e leawiMj^c^nig*; 

I ehink p Vitrt giff hafemadfe good her point that at tontraae Ofetow 

notthewaytoett of actaalbaitoceof.»upee»247*®4#%hwth^ 

overdhS^i- not dt^i ^balaliea of topees a44»6*4, was laadfe . thei 
conditiOTiof ihfi pOBtBonenient oftoe teki^^ <r ; 

In toe tetbundee ! to ^-tabular stateBient «mwhid» >partJicmar8;f0f ' 
estates ndvertasedtoMstoi Ate! eleat^toto' the.balastt 
exhibited At^h idly waa rupees a4%Witosor without!® fraction i»' 
annas and pie; vbut toe «««»«» of rupees 345 toto been bitten 

over, ' and . tonfflctaditito: tx^Ces 246^ ■ was<^done> bc"' 

fore or after toefaalei totoe »« no evklenoe on) toe fete of. the 
docmneid* Bati*o» toe b«danc»^ of'rapeee. 345,(hap^ned to : 
be stmckj may be thas aecounledJtw. In the adwWsinen^-'when 
first issned toe total iMdance at the date of toe adtetfiMnenti^^toan^ 
is, 1st Aptd,' wto toetra to;^ te 454^, princes revenue. 

Afterwards in anticipatom Of toe sate jt bwame necessary to 
deduct any !.int«n(nediato!p«qnaeBtSi Accordifigly two separ^e 
paymeiitai.of tOpeeS'.SS,. and I09i»llr'10»toaidng been made by the 
zemindars on toe Sth Aprih^ a cowspondtog deduction had to 
be made. frojn’.^toe '"-sebrettGsed balmicei * It'^appears thetef^re. that, ■ 
omittitto in the fidJt^Bataace to^eteoiOf S6, oidy sum 

of rupees 109 deducted 'from the advertaed batai^ of topees 
454f2jr2, leaving UMpees >345, apparently due* andiafrefwtods (I 
say not .with tespectto the.iqipeasaiipp of .toe origbnd Ifitbundee • 
wMoh Imnmow toniddeftog,*;.ho!W Iwig aftenyarda) ;to«t toe.item'- 
of rupees 98 U'aa introduce above the otoer asd anewt lMitoice f 
struck, . ... * ■ 


- V )i 




.Faiith«f» Aitoi hequelt of platotiff I required tH«" otdltotto to 
send for itiylhsp^oa the book in yliich. 6i<!fe;iWto ehtec«d sas toes 
sale wo^t oo^ m Is a’tough sort of noto'bodk ktot by^^ 
nh^r irf toe coliectorship. It ww^ta tlje authority of a foto#;^' 
cord forto*aiy atteiMd. itogenii8p«aeto;ge“^^^ 

tiMe of proof, it’toay be i^ttt^ to votteli 
of^Mctki was hitSiaed to be a conterapottii^ t l 

find to^ & tois book that the sale of this M^;%l^r^»ptoe^ 
bidam^ 
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.,sh^ i# j)ok,a pubjite ^^err^'^It;':lW&y;• o^inay not be Oxpediynt 
i:to aM^fe0<^i!ne.«tjie>Bituatll4n' nf -a pOrson'who 

‘Bvt iittlkinH th^e is no 
.dOT|bt;,Ti^^^.i^ <M» Ifc^tocaaaakjn: to which;I 

<^f4iosplV5^ ®jf of the 

,vMife^tajkeji, iy ,;Wjp jopBiOd «f^0»«>?<fev0kSBtoh‘(.i«ff.t<^6 proc^dings. 

tho hiest of 

tiiipeep i^iji!$- 4 i * was j byv hw.#M«^lfeo ^iothandee'^: 

. alluded ttOp'. ..ri A V ' ■■ 

|^a%r‘y?bat token IniveponaEidti iwiftt$lb«:flfeio<ire two ‘ particulars 
fn% idf^oi^dtito f tho; apisertione of pltdatilr}’.!! vtdth respect < to the 
,Siep]ui^);of;,(-i^pe!eS(.^^ a vioobake)w|^^!«dca^ the 

deputy collei^r on the 6th .h£8y>''Oin .the rwiqeet: of <the .i|>etitioDj 

.fasting; zfi:q|ii<ihus. ' ^hejocdjatoee tepihoa^ the statements of 
{',^e pfti|iip4' It ^tocpeds^ theHassertloos ctf the pet^oners ^to he 
th^.l^ho :realhe(iti(»i, of !whieh the. sale was adver- 

tisedy.did.nothiFP^ p|pees>^ 7 MS-dt I that; Nitynnund Mojoomdar 
(toutoe nuye;^), contrary: to the terms of .the.advevti^ent. made 
iOUt« <dahn <ik#v.j|mpooe'^ih^'fMt^' thtt’^^Oy^ were im to meet 
thil pverchatge $jb^ tltot:not payinedo the inet demand of rupees 
2 ^. 4 - 4 ,tbe estate had Jmen sold mr. rupees 12 > 000 ., <Neverthe- 
.less, it T|!;aa added^ tiiey had lodged on, the same day Ibe whole sum 
of rup^»3d&i‘64t>..a8i;iorden3d) with, the treasurer. deputy 
coUecto^vip; i^ho .roiohidtoree. makes, no deniah: ;and.,'BeenMi to admit 
^the th^^^ statmoonta* nmtoly ;»eiBhriw that as the 

mohld4:h^^heeio.soldiaiid, the biaah^.(m8tolment in tire .way of 
eerhe^),;ibWjJM!eh #«j^ .the> *^ noitnow he tokehjj but 

he ^ rupees, » 34 Wi 4 )!<<ma 

/^hfeh thetpe^ he sent with .the, account 

ssaiei|.,$eV|he»'C!(Wiwdomh^ bma.|w*M»nt^” -was 

ofciwmi^ >1^ 14 .meant that the monsy should n|it 

‘ * '*‘ hut MV’e#h0pt(h#6 hnought .to an^ 

•mn thON<h*^de ,lof f, 'the^;, 

-^'“j;.h|.,w>«^d«r ^wtieither,,w •#ppe!Bi,ih®r6^M 
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iU'fon ; them Cof rupeeff ‘98 Gveif and aboVfe the’ advertised balance. 

, Obvioiwdy the petition speakt'of'fiWJfs of ''■whibh' the deputy collec- 
tor was cogniitant; and its - pmftntation re’(Sepition seepi 

to me to be irreeoncilabl^^with ttny - btheranfi^^itiOn, than that 
of the dq>uty. coUector fesenting to tihie faCta'^ ' it describbd. 
And it will be olteertfed that the sum tvMch’'<thr|wftitjo»er hpohe 
of as being ovetchai^gedy namely rupees 98y talnes' exactly 'With 
the sumi the realization ctf which appeats on the face of theit%- 
cord to have been originally omitted from the “ lotbundee.” 

The same point {daintiff has endeavoured to establish by -seve- 
ral witnesses : but I most say, were - it not for the documentaiy 
evidence just descrilrady 1 slmuld much doubt: whether the State- 
ments of these men were to be relied ete.' ' ' •' 

Believing' then the plea to be proved that the sde was fihwed* on 
for an mrear - which was nof due, and part of Whieh^ ^ul' been 
nearly a month before aetuatiy paid, it is of less consequence to 
^jjiscuss the arrear -of TOpees •288-0»'ll, Wssumed' in the s^e pro- 
ceedings to have been the sum for Which the sale took effect. Ob- 
viously between the exaction of rupees 345-6-4, and the prepara- 
tion of the roobakaree of sale, the Thistake of 'demanding rupees 
• 96 over much had «be«a discovered. •When and under what cir- 


cumstances tjie discovery was made, thege is no evidence to shew; 
but it is clear to me that it was intimated to the defaulting ze- 
mindars that the payment of nothing short of rupees 345 could 
stop the sale ; and tnerefore I think that nothing short of quash- 
ing the sale'Wili affbrd them adequate redress. The item of ru- 
pees 986^1 1 htdudes; as ^ready shewny the cmadvertiised balan- 
ces of March and May, with additional interest aiM- though the 
manher m which these items are spokeii of fbrmihg poTtioii of 
the arrear Which jdstified the* sale, mhy be objection Jhle] I think 
the Intention wat merdy to ezhiltit the Whole arrears Which would 
have to lire recovered from the piirehall moaeyr It would appetW 
to be an efflfor, indeed, tq charge the defdultbig zemind^' With 
any portion of the* revenue of the month oy-Mayi for by 'eiftctibn 
aHj It^lntipn XI. of 18^2, the purchaser ; became anaweryble frr 
the entire Met ' of tiiat ' mlmtij } but whatiw rtgH' the*formiw 
, might have hstd' tdf reeist' thd^ payment of rupees 6^U -^, oiut of 
Ihe sutpliB ac^’think the ei|ldbitiq» of this 

clMm cM tlbe^^ 'pert of the ootiertor lim be said # hand led tei^^ 

'j^'tlte^'estate 

".for ' m^^e ;droli'^'’’pth''.Mitere8f 


'»^,;tiie^''estate 


iitbr.- iittt’!, 
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execution of tleerees held against certain of the proprietors^ the^ 
proprietors recovering the estate under this decree must be held* 
answerable for the payment of that sum. 

Oovernihent must pay the entire costs of this suit^ together 
witti interest on*tl\e purchase money till the date of repayment ; 
only from this day the proprietors themselves shall be answenible 
for interest on the sum-of rupees 3989- 13-8. , In determining the 
liabilities of the parties on these points, I have followed the de- 
cision passed on the appeal of Udwar Sing and others, reported 
in page 358, Vo!. V. of the cases determined by the Sudder De- 
wanny Aduwlut. 

The 27th August 184G. 

Present : A, SCONCE, Officiating Judge. 

No, 30 of 27th April 1846. 

Appeal against the decree of Moulovee Mahomed Kuhem^ Principaf 
Sudder Ameen^ dated *Xith March 1846. 

Nanoo Bcbee, Appellant, (Defendant,) 
verms 

Dhunno Bcerlumdaz, Respondent, (Plaintiff.) 

Plaintiff in this aption sued Nanoo Beboe, the widow, and • 
KaderBuksh, the son of^onc Khoda Buksh, for the purpose of 
recovering rupees 500, principal (besides interest) l(?nt by him to 
Khoda Buksh, and in support of his claim produced a bond dated 
16th Chyte 125 1 , Defendants failing to appear, the principal sudder 
amecn, taking proof of the transaction, decreed the cUim, 

In append Nanoo Beliee declared that after her husband^s death 
she ami her son resided at Dacca, and that they were not at Burri- 
saul, when the notice and proclamation, calling upon them to 
defend this suit, were served at this station. I accordingly permitted 
both parties to produce such proof as theyndght have to offer upon 
this point : and considering the evidence of the witnesses adduced 
on both sides, as I am by no means sjitisfied that the defendants 
can be considertrd to have had legal intimation of the institution of 
the action, I must remand the case for re-trial. It is not clear that 
defendants were residents of Bumsaul when the processes were 
served on them ; and not only so, biit the processes were Served at 
differe^ pllbes, the ni!>tice*at the supposed house of defendants, 
and the proclamation at a shop occupied by the deceased Khoda 
Buksh. ' ' ” ' ' ' ^ y, - '■ ;,yv , ^ 

i therefore remit the case to the principal sudder ameen : and 
seeing that it was a condition of the bond Miat the loaUnshoMd pot 
he repaid tUl Chj%;I2f&6, that is thmV tlfo 

institution psftW iiiiti I suggest to hlth to cousidethbtr that 
affects plaihtiff*s]|^it^ss!iit cMiim. The Value of appeal statnjp 
will be refunded 
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The 4th Adgost 1840. 

Present: F. CARDEW, Jehce. 

Case No. I! of 1840. 

Heffular Appeal from u demiou of the Moons'iff of Uoohrajpoor, 
Monhn Alta Alee, dated 'ifdth December 1845. 

Neetanuiid AtlhokarcH', ( Defendant,) Appellant, 

, rnsuft 

Doorga Churn Chatorjea, {Plaintiff',) Respondent. 

This suit was instituted, on the 2nd Oclober 1844, on a value of 
rupees 29-14. 

The plaint set forth that Suniblioonath Naik, deceased, was the 
proprietor of 1 becgah,4 eottahsofrent^frceland situated in mouzah 
’ Sreebazar, pergunnah Seubhoom, which *il. his death came to his 
three sons, Gunganarain Naik, Khetrdliath Naik and Scebnath 
Naik; that Scebnath Naik died without heirs, and the two other 
brothers divided the land between them, each receiving possession 
of twelve cof, tabs ; that in the month of Poos 124QB. S., Gunga- 
narain sold his twelve cottahs to plaintiff and gave him possession ; 
that in the month of Sraburt 1250 plaintiff was opposed l)y the de- 
fendant Neetanund Adhckaree, the guardian of Khetronath Naik’s 
(deceased) minor son, Mahauund Naik, and the <!i«pute having 
been referred to a punchait, it was decided in plaintifl’^s favor ; 
tliat the defendant Neetanund Adhekaree again opposed and oust- 
ed plaintiff from the 12 cottahs of land on the l^d Asar 12.51, 
and plaintiff is compelled therefore to bring this action to recover 
possession. 

The defendant Neetanund Adhekaree in answer pleaded that 
the disputed land wafi not rent free ; that it was rml included in 
the pottah received by Sumbhoonath»Naik from the zemindar; 
that the brothers separated in their father’s life time, and at his 
death the eldest brother Gunganarain having declined taking the 
pottah lands, Khetronath succeeded to them, and subsequently 
divided them with the youngest- brother Seebnath .Naik,* who sold 
his ahare to the plaintiffs nephew Himgsheshur Chatorjea. 

In :t 0 ply.the plaintiff afhrmed that the mal lands of Sumbfapo- 
nathyHte haff of which he had acquired in the name of his nephew 
Hufigsheshur, were distinct from the lands forniiiig the subject of 
the present suit. 
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The iBoonfliif on the 29th Deranber 1845, decreed for the plain- 
tiff, coasideriug his claim to the disputed land proved by the parol 
evidence adduced in support of it. 

1 hud tifis decision to be at variance with the record of the suit : 
— the e\ idence ol plaintiff^s three witnesses (the only evidence ad- 
duced in support of the claim) '^oes not prove that Sumbhoonath 
Nuik held any land distinct from the mal land, a moiety of which 
hiid been acquired by each party ; it does not prove that Gunga- 
naraiii had possession of the disputed land, or that the dispute had 
been referred t(» a puiichait, who had decided in plaintilFs favor ; 
on the contrary, it proves that the disputed land previous to tlic 
alleged sale by Gunganarain was in the possession of Khctronatli ; 
and as the plaintiff has failed to establish bis title to the disputed 
land iis set forth in the plaint, 1 decree the appeal and reverse the 
moonsiif 's decision, with costs in both courts chargeable to plaintiff. 

The 4th August 1846. 

Present: F. CARDEW, Judge. 

Case No. 23 of 1846, 

Regular Ajupeal from a (ii^cimon of the Moonsiff of Gopalpore^ Go- • 
peenath DaSy^dated 'iHJih December 1845.^ 

Jugomolmn Singh, Bhoobun Mohun Singh, and Bunmalee Singh, 
(Defendants,) Appellants, 

« versus * 

Dinobundoo Race, (PlaintifF,) Respondent. 

Tins suit was instituted by respondent, on the 13th December 
1844, to procure the withdrawal of an attachment of distraint issued 
by the appellants under Regulation V. 1812, for arrears of rent, 
amounting with interest to the sum of rupees 41-10 (value of suit) 
due flroin respondent and one Muthooranath Das, on account of 
lands held by them jointly in mouzah Gopalpore, of which appel- 
lants arc eight annas proprietors. 

Kespondebt denied that he was in mssession of more than 
16 cotMis of laud, bearing a jumma of rupees 1-8, in mouzah 
Gopalpore, and that he knew who Muthooranath was and where 
he resided. 

Appellants m answer pleaded th^t the respondent and Muthoo- 
ranath Das resided in the same house and were in joint possession 
of 104 beegahs, 5 cottahs of land in mouzah Gopalpore, bearing a 
jumma of tapeess 160-8-14 5 that their (appellants’) dtemand 
amounted to rupees 81-11, as stated in the body of their petition 
to the ame^n furosh, ahd not rupees 41-10, which bum was i^er- 
^ in the abstract ef the petition by mistake \ and that, tbereISre> 
&e sxdt was wrongly valued. 
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The moomiff, in his decision, dated the 27th December 1845, 
fnniid that the suit was correctly valued, because rupees 41-10 
was the amount of demand entered in the proclamatibn and order 
for sale issued by the ameen, and because the suit might have been 
brought on a stamp bearing one fourth of thtf prescribed vahie, 
conformably to the Circular Order of the Sudder Court dated the 
18th February 1842. The demand he regarded as utterly felse, for 
the fdHovring reasons : that the appellant could produce no ku- 
boolceut (or agreement) in support of it ; that an account filed by 
appellant, bearing date 1246 and the alleged signatures of respon- 
dent and Muthooranath Das, had a suspicious appearance and W!\p 
not attested; that theyawwaa accounts of 12^ to 1251, 

inclusive, seemedfrom the color of the ink and paper to have been 
idj written at the same time, and were not proved, the attestation 
of apjicllant Bhoobun Mohun Singh^s son, who was brought for- 
ward to swear to them, being insufficient ; that tlie evidence of the 
three witnesses examined on appellants’ part w;« hearsay ; where- 
as, on the other hand, the evidence of respondent’s witnesses proved 
satisfactorily that he held only lOcottahsofland in Gopalpore, and 
that there was no such person as Muthooranath In the village : tlie 
'moonsifP tlicrefore decreed for the res^itmdcnt by declariug tlie at- 
tachment void, ttnd respondent released irom the demand. 

1 concur with the moonsiff in his findmg in respect to the ap- 
pellants’ demand, which I regard as not proved, and I therefore 
dismiss the appeal with costs. 

The dtu August 1846. 

Present; F. CAllDEW, Judge. 

Case No. 25 of 1840. 

Regular Appeal from a decision of the Moons^ of Doohrq/porc, 
Moulvi Alta Alee, dated December 1845. 

Kamkisto Das, Ramkunace Das, Bukronath Das, and Ram Gopal 
Das, (Defendants,) Appellants, 
verms 

Ilurccmuncc Dasia, (Plaintiff,) Respondent. 

This suit was instituted, on the lltili December 1844, ia forma 
paiqteris. 

plaintiff states that, on the 20fh April 1833, shei^btiM^ed a de- 
cree in the priiK’ipal sudder ameen’s court for the loUomng pro- 
perty, belonging to her deceas^ husband Neebchul l)ae, viz. 
13 beegahs m rent paying land situated in mpuzah Goalara, a third 
share of 5 beegahs of dewutter land sititated in chuk Purikjrut,a 
third %h*ire of a tank named Gurm, and of three mangoc troesa be- 
sidftB ■tile value of personal property ; that owin^ to rerisi^mce on 
the part of the defendants, her husband’s relations, exaseution of 
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lliHt deiTf p h!Ml uevt'r Ijeen duly carried out ; that poiiseciiitioil oi 
two out of the 13 beegahs of rent paying land> mad her share of the 
dew'utter lartfl and mangoe trees, liatl been withheld from her by 
the defendants; ^ndlhat she therefore instituted this suit to re- 
cover possession of this property with mesne profits, to procure an 
equitable butwara (partition) of the dewutter land and trees, and 
further to recover possession of certain other property (as detaQed 
in the plaint) belonging to her deceased husband, which hid uut 
been included in the original decree : the whole being estimated at 
rupees 225-1 1*-8. 

, The defendtmts in answer pleaded that the suit was untenable ; 
that plaintifi'''8 claim to her deceased husband’s estate had been 
already disposed of and could not be revived ; that she was not 
entitled to a butwara of the dewutter land, and that they had n])t 
dispossessed her of any part of the property decreed to her. 

The moonsiff on the 27th December 184^5, passed a decree en- 
titling the plaintiff to possession, after butwara, of a third share of 
the 5 beegahs of dewutter land and of the trees, with mesne pro- 
fits, from the date of the former award, to he fixed in execution of 
his decree ; also to possession of the third share of five other 
beegahs of dcwutte,r land * situated in chuk Purikyut “ if sudi * 
could be found,” and to (possession of a place called Sidiurguriu : 
and he dismissed the remainder of the claim for want of proof. 

This decision being unsatisfactory, especially as every thing had 
bc(‘n left for adjustment in execution of the decree, 1 deputed one 
of the officers of this court to make a local enquiry, aiid a butwara 
of the dewutter land in conformity with the instrucliuiis detailed 
in my proceeding of the 28th July 1846. 

Tills officer has to-day delivered in his report, which is not 
objected to by either pai’ty, to the effect that the plaintiff was un- 
able to point out the missing 2 beegahs of rent paying land, tliat 
she had never received possession of her share of the dewutter 
land and trees, the roesue profits of which he haxl ascertained to 
amount to rupee 1-4-7 per annum; and that he had made an 
equitable partition of the latter property agreeably to the partition 
papers appended tia his report, which papers bore the Signature of 
the parties i%acknowledgnient of their correctness. 

I 8C(?ordingly decree t(' plaintiff possession of 1 beegah, 1.3 eot- 
tahs, 7 Rwndaillp (being the .3r<l share of 5 beegahs) of dewutter 
land and owe tree, bounded Md situated as stated in the partition 
papers above meutioned} with mesne profits at the rate of jru- 
p<»e 1-4-7 per annum from the 20th April 11^3, date cif the 
prindpa} sudder gmeen’s decree; apd I disiniss the eluim to the 
two h^gahs pf rent psying,land, as welljins the ejahn to the other 
property alleged to have belonged ^ plaintiff’s husband, to which 
she can have no titlp, ag it was not included in the original decree. 
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The decision of the moonsiffis revet^sed; costs of suit to iw 
borne by the pnriies in proportion^ to the amonnt decreed and 
dismissed* ** 

^ ‘ m ' ' ‘ ^ 

* The 8th hxwxmt 1846. * * 

Present ! P. CARDEW, Jui>ge* 

Case No. 46 of 1846. 

Regutctr Appeal from a decision of the Mooamff of DhekkabareCy 
■'Neel Mudhnb Mooketjea^ deded Ath February 1846. 

Joygobind Banerjea, (Plaintiff,) Appellant, 

vermm ' * 

Mohun Gope and Kutiaee Gope, (Defendants,) Respondents. 

This suit was instituted, on the 27th May 1845, to recover the 
sum of rupees 47-7-10, principal and interest due on an ihrar-^namah 
or agreement. 

The plaint set forth that the defendant Mohlin Gope, on the 
27th Asar 1241, made with plaintiff an adjustment of accounts, 
and the siim of 16 Sicca rupees having been found due from luni, 
he executed on that date in favor of plaintiff, on the security of 
the defendant Kunaec Gope, an ikrar-pamah which stipulated that 
he should receive the further sum of 9 rupees, thus making a total 
of rupees 25; to be repaid by instalmentii ; that the sum of 8 rupees 
w^as accordingly paid to him on the following day and the balance 
of 1 rupee on the 11th Asin 1241 ; that plaintiff had received from 
Mohun Gope, in the month of Magh 1243, graip to the value of 
rupees 3-3, deducting which, there was due on the ikrar->fiamah 
with interest Sicca rupees 44, 8 annas, 8 pic, or Company’s rupees 
47-7^10, which he accordingly sued for. 

llie defendant Kunaec Gope in answer objected only to the 
jurisdiction, alleging that, although the defendant Mohun Gope 
resided within the jurisdiction of the moonsiff, his own residence 
wa^ beyond it. 

The defendant Mohun Gope filed a petition, after the plaintiff^s 
evidence had been received, to the effect, that he had consented to 
be made a nominal defendant by the plaintiff, who had given him 
to understand that he merely wanted to get money out of the se- 
curity, Kunaee Gope, and would take nothing from' him, and that 
he had consequently filed no answer ; but finding that witnesses 
had been exainmed and that the maiter assttmM a serious 
form, he had come forr^ratd and stated the facts of th^^case, declar- 
the if^r-naMah be Mse and rfequeeillng^ that pCoof of the 
ajbnye ctetiins^C^ might be takien frbtn him. ' ^ 

^ The mbhnriff acCoMrt^l^ called tVo witttfesaes 

in of the de#endaht%^ aHe^tioh, and oti the 4tii Febrttary 

’1846 %e ditof^s^d the*'atiit^ bi^cS^e tliia' 'cridehte^of 
produced In support of the WeiT’-Mmah ' 
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because it appeared probable^ frc^i the evidence of the two 
nesses produced by Mohun Gope^ that the suit had been instituted 
out of enmity. 

I never had a cme before me where I entertained so littlfe! doubt 
of the justness of the plaintiff’s claim as in this. The discrepan- 
cies in the evidence of the plaintiff^s witnesses pointed out by the 
moonstff> are merely notninal, and are accounted for by the fact 
that the after payments of 8 rupees and 1 rupee were each entered 
at the foot of the document, and each separately attested by wit- 
nesses, some of W'hom were not present when the deed was origi- 
n^ly executed, and consequently they gave different accounts of 
the story* The petition of the defendant Mohun Gope I regard 
as a mere ruse, and as it showed that he had Wilfully neglected to 
attend the court within the prescribed period, it ought not to h^e 
been admittcnl udth reference to Section 24, Regulation XXI 11. 
1814. Considering the claim satisfactorily proved, I reverse the 
moonsiff^s decision, and decree against the defendants, respondents, 
(both of whom reside in the same village,) the amount due on the 
ikrar^mmah^ Company's rupees 17 - 7 - 1 ^ 1 ^ with costs in both courts. 

The^IOIui August 1846. 

Present uF. CARDEW, Judge. • 

Case No. 68 of 1846. 

Regukir Appeal from a decisum of the late Prifieipal fludder Ameen 

of Beerbhoom^ (zzut Allee^ dated 3rf September 1845, 
Ramdyal Mookerjea and others, (Plaintiffs,) Appellants, 

iKrsiiH . 

Becharain Mookerjea, Moklitaram Mookeijea, and others, and 
Seeb Purshad Dntt, (Defendants,) Respondents. 

Ttiis suit was instituted bi fonm panperu^ on the 2lst August 
1844, corresponding with the 7th Bhadro 1251, to recover pos- 
session of eight annas share of a talook named lot Koolturee, 
bonie on the rent roll of the collector of Beerbhoom at an annual 
jumma of rupees 306- JO-8, together with mesne profits from 1247 
to l250B. S. 

The^laiiit is in substance as follows. Rainklsto Mokerjea and 
Kistohlree Mokerjea, the ancestors Of the defendants BeeWam 
Mokerjea, Mokhtoam Mokerjea, and others, and of the plaintiffs 
respectively, were full brothers, and whUe Jiving in^ family 
ship they purchased, in the name of RamsoondCr ‘MbkerjOa, {de* 
ceased,) the eldest son of Ramkisto SlokCrjifea, the deputed talosok 
lot Koolturee, and had joint possession, Bamspernder^ name 
being recorded in the collector’s tepstet; of inteiyedl^to muta- 
tions. Tlie two brothers subsequently (date not given) separated 
and divided of their subside *|^dbw^ ^wiflrtbe 

exception %t the' disputed ialooK> which thej;^ Iplitlnded id hdld 
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joiD% during their life time^ each rcceivmg one half of profits. 

Plaiatiffs succeedgd^ on the dea^h pf their ancestor Kistohuree 
(date not given^) to one half of the talook, and had p^aession^ en-^ 
joying a moiety of the profits up to the year 124J B* St, when de- 
fendants Becharum and otiiers, Ramkisto^s heifs^ sold the entire 
talook, unknown to plaintiffs, to the <lefendant Seeb Purshad 
Dutt, who turned plaintiffs out of possession. They are compelled 
therefore to bring this suit to recover their rights. 

The defendant Seeb Purshad Dutt in answer pleaded that the 
disputed talook was acquired by Ramsoonder alone ; that plain- 
tiffs had no right to a share ; ami that if they ever had any right, 
it was barred by lapse of time : defendant held possession of the 
talook from 1234 to 123H B. 8 ., as farmer under a lease granted 
by Ramsoonder ; on the 13th (3iyte 1235 Ramsoonder executed 
in defendant's favor a btj IM wuffii (or deed of mortgage and con- 
ditional sale) for a third share of Ihe talook ; on the 19th Phalgon 
1238 he sold to him an eight annas share of the talook under a 
deed of sale; on the 29th Asar 1241, Ramsoonder again execu- 
ted in favor of defendant a by bil vmffa for three annas further 
share, and entered iiito farming arruiigemeuts with him by wliich 
• he received possession of the entire t?state with tlie exception of 
chuk Esufpqre, which Rainsounider retaiiiecl in his own hands; 
and after Ramsoonder’s iltMth his heirs, Beehararn and others, sold 
to him, defendant, their rigiits and aUcrests iu the remaining 
eight annas share under a deed of sah‘ diiled tin I3t]i .hnh 1247 = 
iu these s^^eral transactions neitlur oiaiutiffs nor their ancestor 
ever appeared as a party,, and they ^ever had ])o.ssession of the 
talook for a single day. 

The defendants Becharam and ]Vloi 4 ^itrevVfia f;k*d un am-wei in 
support of the pleas of Seeb Purshad , unu they pbaded 
further that they were koolin brahmin hj whose offspring 

arc considered by usage as belonging t,u liie maitr.ual branch of 
the family; that Ramsoouder’s maternal iqurdiaUaT, regarding 
him in that light, advanced Mm moiuy to enable him to purchase 
the disputed talook, which was acquired in 1208 B. S, ; that when 
the two brothers Ramkisto and Kistohurcc separated, they divid- 
ed all they had jointly acquired or hadyec(‘i\ ed from their mother’s 
family, but the disputed talook remained as the exclusive proper- 
ty of itainsopnder ; that plaintiffs’ ancestor Kistohuree died in 
the year 1240 B.^S.^ and if they bad any claim to the estate they 
would have taken measures at the. time to secure tlieir rights. 

TPhe plaintiffs in their reply acknowledged that Seeb Purshad 
enga^ the estate in hxm in 1234, but all else that was ad- 
vanced in the answeJTS they denied* .4 

‘ TJ& iate prinapal su^ Syud Is^ut Alee, dismissed the 

suit/ oh the 3rd September 1945, on the ground that although the 
disputed talook appeared to have been acquired when Ramkisto 
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u«4 Kistoiluree were living in family partnership, and the defend* 
ants were unable to prove that it Was. purchascM^by funds advanced 
by Rumsoomler^s maternal grandfather, yet the plaintiffs, whilst 
they admitted in a proceeding held on the 8th August IMSy that 
thotwo branches ' of the family had lived in severalty for upwards 
of 25 years, could produce no document to show that they ever had 
jmssession, or were entitled to possession of the share claimed by 
them, to establish which points oral testimony was insufficient, 

I find no grounds for interference with this decision. To esta- 
blish their claim the plaintiffs seem to have relied on the unsup- 
p^orted evidence of six witnesses, the pith of which is that they, the 
witnesses, had heard from the defendants that the plaintiffs were 
entitled to eight annas share of the estate ; but that the plaintiffs or 
their ancestor ever hadpossession of the talook, either by receiving 
a share of the profits or otherwise posterior to 1234 B. S., the year 
in w^hich it was first farmed to the defendant Seeboo PurshadDutt, 
the witnesses do not attempt to prove, explaining that the farm was 
given in payment of debts due by both parties. This is an import- 
ant fact which if true would have been mentioned in the pleadings ; 
but neither the plaint nor the rejoinder makes any allusion to it. 

I regard it therefore as vmtme, and the plaintiffs’ claim, if it ever ^ 
had any foundation, whicji I doubt, as barred by lf(pse of time ; 
and I therefore confirm the principal sudder ameen’s decision, and 
dismiss the appeal with costs in both courts chargeable to 
plam1>iffs. 

• The 13 th August 1846. ^ 

Present ; F. CARDl^W, Judge. 

Case No. 116 of 1846., 

Meffular Appeal from a deciemi passed hy the Mo6nsiff of Dhekka- 
bareoy Neel Madhub Mookerjea^ on the VJth April 1846* 

Shaikh Buhal, Shaikh Tuhal, Jadhoo Bibi, guardian of Sh^kh 
Nuxeer and Russa Bibi, Wasudia Bibi, and Afsa Bibi, (De- 
fendants,) Appellants, 

versus 

SubbukBibi, Shaikh Muhomudee, and Shaikh Boodoo, (Plaintiffs,) 

Respondents. 

\ 

Case 117 of 1846. ' 

JRegular 4pp^olJrpm a decision passed ^ the Moons^ of Dhefdca- 
: baree, Neel Madhub Mookerjpa, ok theitth April 1846. 

Wadla Bibi, (third party,) A^ppelbint, 

Bibi, l^ubpntiuidee, ShaH^ >Bdodou,XPlainttil^,) 

I|^9pQnde’nta.,'... . ■ .'.f.,. 

The the anese, «^8 iili^ - 

the trf; ,l!84b) ' to awitt.-tilii itiipeea 

arrears gf i^nt. • , . , ^ 
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plaint set forth that pidotiffs J^ad^aucceeded to the 
the late Sid^ha BiljL, who died in the mootli of Srah^u^ 12&1 )S- ; 

that the pro|3erty left by Sidefaa Bibi included certain ima hinds 
eitnated m moussah Paunchtopee^ 12^,beegabs of wbith bearing 
a jumma of 12 rupees were leased to Shaikh A^inoodeen and-hia 
son Shaikh Bubah both of whom on the2ndBya^kh e:iecuted 
a joint kubooteeut in Saleha BibPs favor ; that plaintifts^ b^ 
ceived from them the rent of 1251 in full ; that Shaikh Aiseemoo’- 
deen died in Jeth 1252^ leaving heirs Sluiikh Buhal, Shaikh Tuhal, 
and the other defeudants napped above, who had tailed to pay /the 
rpnt due up to the month of Kartik 1252, amounting tp 7 rupees, 
which plaintiffs sued for with interest. , , * 

The defendants in answer pleaded that the suit was ‘false ; that 
the disputed land belonged to Wasik Bibi, under whose pottah the 
lalfce Azeemoodeen had been confirmed in its possessionem 1250, in 
a suit instituted under Act IV. of 1840, against Fuzul Ahmud who 
had claimed it as the purchased property of his wife Saleha .Bibi ; 
that the rent had alu ays been paid to Wasik Bibi ; and that pl^n- 
tiffs had taken advantage of the circumstance of Wasda Bibfhs^y^ 
ing given SaleW Bibi an order on Shaikh Buhal for 12 rupees in 
. payment of a debt, which order the lidtej; had accepted, to revive 
the claim in a suit, for rent, 

Wasik Bmi filed a petition « as thirff party, objecting that the 
disputed land was her property j that she w as in possession 5 and 
that the plaintiffs had no right Jfco sue the defendants for rent. , 

Arbitration having been proposed in the lower cotirt^ the plaintiffs 
filed a petition giving the names of five arbitrators by whose award 
they were willing to abid^ and the defendant Shaikh Buhal a 
similar petition with the names of six arbitrators ; and three of 
these proposed arbitrators, who were in attendance under subpeena 
issued in Jbhjs case by the plaintiffs, liaving been named in both of 
the petitions, the mopnsiffNeel Madhub Mookerjea submitted the 
suit to their arbitration ; and they gave an award in the pkirttiffs^ 
favor. The defendant Shaikh Buhal on this filed a petition, ob- 
jecting that he had not ho*ind liimself to abide by tfieir award alone. 
This petition the moonsiff rejected, and tlie plaintiffs^ vakeels hav- 
ing declared that their clients fead no claim against Shaikh Tuhal 
and the other defendants,, who were ndt a party to the arbittatipn, 
he decr^d th^ atnount pf, ckiin on the grwnd of the 
award against Shaikh Bub^ alone, ^‘eleasm^^^the othj^ S^efepdatits 
from respQnsibilitjr, 

The defendants aod yOibb. the third party, pi^errefl 

mjust* It is illegal ^nasnMa^ aJi'Jt^e jero^isions of section 5, Ee* 

been Xserv^; and it is unjust, for it not onl^Wts'^i^ide ,the 
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objecti9ns otf Wa$ila Bibi Mnithoitt a hearing, but it has the effect of 
ouBtiiig the defendants Shaikh Tuhul and oth^^s, whose interests 
in the Jaudewere undisputed. I therefore reverse the moonsifFs 
decision, remand the case for retrial on its merits with reference 
U)*the fe«jt of^po^sssion; 

i The 13th August 1846. 

^ Present: F. CARDEW^ Judge. 

Case No. 119 of J846. 

Regular Appeal from a decmon passed itj the Moonsiff of Doobraj- 
^ pQor^ Mouiri Atta Alee, on the 24/A April A84G* 
Decnonaih Sirkar, (Plaintiff,) Appellant^ 
versus 

1. Degumbcr Rooj, 2. Eanthhar Rooj, 3. Sreenath Rooj, 4. Mun- 
da Bewa Myrance, 5. Anoo Bcwa My ranee, (Defendants,) 

: , Respondents. 

This suit was instituted, on the 1 1th November 1845, to recover 
the sum of rupees 10()-10-10, principal and interest, due on a bond 
executed on the 28th Jeth 1241 B. S. by the defendants’ ances- 
tor, Sumbhoonath Rooj, deceased, in favor of the plaintiff. 

The defendants, udio; in fhe o*der in whicli they stand above, are* 
the son, two grandsons, and two daughters-in-law the deceased 
Sumbhoonath Rooj, denied the claim, and pleaded that they had 
all lived separately from the latter and had not taken possession 
of any part of his estate. , 

‘ On the 24th* April 1846 the moonsiff decreed the amount claim- 
ed on the bond agmnst tlie sou, defendant Degumber Rooj, per- 
sonally, and against tiie estate of the deceased generally, releasing 
the other defendants froni personal responsibility on the ground 
that it was not proved that they had taken possession of any part 
of the assets. On the same ground 1 uphold the moonsifFs deci- 
sion, and dismiss the appeal, with cDsts (the respondents having 
appeared witfomt summons) payable by each party respectively^ 

The 21st Aitgust 1846* ^ 

I, Present: F. CARpEW, Judge. 

Case No. 122 of 1846. 

Regular Appeal from a deeisim parsed bgiheMoopdf^o/Anfidahra, 
Gkolm SvMoqI on thfi 
Klietronath Pal, (Plaintiff,) Appellant, _ 

; ' ' , veretie^ .v/';’'';'''' , 

BtohW Mohun Singh^ Sham Ohjaiwdr^ put- 

’ '' ' 'h^ar, Khetropath Phokew^, 

^ ^;^Komhl> phofeeeSar,;' 

rupees 
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Plaintiiff states that in the year 1235 B. he obt?tine<i from the 
zemeeridar of mouzah Adithpore a rent free grant of f beegahs of 
where he had dug a tank and planted trees and bamboos ; 
that on the 20th Bysakh 1252, the police darogah^ acting under 
the orders of the magistrate, ousted him fron^^O cottahs of this 
land, situated immediately below the east embankment ofthetauk^ 
wrongly alleging that it was ekakoran^ or ser^ee land, belonging 
to Keiiaram chokcedar ; and lie, tljcrefore, sued to recover posses- 
sion of the same together witli the value of four bamboos, which 
the chokeedars had cut aiid uppro])riated, Tnaking the zemeendrtr, 
the putneedar, the police darogali, and the chokeedars of the vil- 
lage, all parties to the suit. 

The moonsiir nonsuited the pluiutift' on the grounds that as the 
plaintiff claimed tlie disputt;d land as htkhevaj^ (rent free,) and 
cliokeedar’s service land is et>nsidon‘d H'^ maL he, the moonsiff, was 
incompetent to try the suit by Circular Order No. 26 of the 
8th October 1841; and that the plaintiff ought to have made the 
Government a party. 

The mooiisilf appears to have misunderstood the Circular Order 
quoted by him, which is not applicable **10 the case ; he is also 
wrong in his premises, for the p‘. unthf expressly states that the 
land included in his grant wiismal: luit^the case involves a simple 
boundary dispute, whicli the mnonrhf was <piite competent to dis- 
pose of; and there was no ne vssity to make the Oovermnent a 
party; suits of tills nature liave a]vv<iys htnui tried, and very pro- 
perly so, in the presence of the chokcedar and of the land holder, 
the party next immediately interesied. I therefore reverse the 
mdonsiff^s decision, and remand the case to be tri(^d on its mounts. 

The 2 1 ST Arn^v-r 
Present: F. CAUUEW, 

Case No. 123 of 1H46. 

Regular Appeal from a dedmon passed by the Moonsijf of Doobraf 
pare^ Moulvi Alta Alee^ on the 22inl April 1846. 

Puteshnath Das, (Plainjtiff,) Appellant, 

' ' ve}\ms 

Bamdhun Jogee, (Defendant,) Respondent. 

This aniH, was instituted, on tli^ 25th November 1845, tei recover 
the sum of fimpees 17-2-9, being the amount of pripcipal and in- 
terest due on a bw<^ Alleged to have |)een. executed by the defen- 
dant m favpr of on the 9tbBlt34rq 1251^ iu ackiiqwledg- 

ment of a loan of 15 mpeea bn^|‘o%ed by the defendi^ilEt; ^nd hi« 
fother from in:the 1249. , ; 
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The de/endant lu auHwer denied the ckitn in toto, and pleaded 
that he was able to read and write, and that the truth of the 
bond might W tested by comparing it with his signature. 

The mooVsiff dismissed the claim on tlie grounds that the evi- 
dence of the two M itnesses produced in support of the bond was 
prevaricatory ; that the plaintiff had been detected in prompting 
them whilst they were being examined ; and that the defendant 
had practically proved in court that he w as able to write, whereas 
the disputed bond was signed with a mark only. 

i^ecing no reason to impugn the correctness or justness of the 
n^oonsitrs decision, 1 confirm the same, and dismiss the appeal 
with costs. 


The 24Tn August 1846. 

Present: F. CARUEW, Judge. 

Case No. 126 of 1846. 

Regular Appeal from a derision passed by the Moonsiff of Doob- 
rajpore, Moulvi Atta Alee, on the 24th April 1846. 

Boikoontiiuth Ghaterjea, (Plaintiff,) Appellant, 

• versus * 

Brijnath Kuberaj and Dwarkanath Kuberaj, (Defendants,) 
Respondents. 

, r 

This suit was instituted on the I6th September 1846. 

The plaint is in substance as follows. On the 23rd Bhadro 
1247 B, 8., the two defendants (respondents) sold to plaintiff, for 
the sum af-36 tupees, 7 annas and 6 gundahs share of five bee- 
gahs of rent free land situated in mou/ah Sugurbera, pui^nnah 
Kumbe, and plaintiff obtained possession ; but theyo^erfor of the 
land, Nagapursbad Dos, having failed to dischai^ the rent of 
lfM7 in conformity with a kubooleut, which he had executed in 
plaintiff’s favor, plaintiff distrained his crops. Upon which the 
jotedar inst^uted a suit. No. 24, under Regulation v. 1812, before 
the coUiftetor to tiy the demand, and got a decree. Tlie plaintiff in 
consequence instituted a regular Suit, No. 4, in the civil court 
i^ainst the vendors and otiiers to recover possession of the pro- 
pea^, but failed; by the decision passed therein, on the 10th 
December 1B42, by Meulyi Ilosen Buksh, the late sudder ameen 
of Beerbhoom, the sale was declared invalid, ai^d pliAntiff was 
referred to a separate suit to get back the purchase money. The 
vendors have siqce «?povered possession w the share, which they 
had sold tp plsinti^ in a snk No. 200 instituted by them iji> the 
DoobnypoVe cnhrt i|gainst Poprnsnund Kubetai and others; 'but 
they have refused dn denumd to niake good to plaintiff the amount 
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of puroha*!!* ittoftey and the expencca incurred by him fn- coats of 
suit, and he therefore sues for the same as follows. 

Amount of purchase money, . rupees 35* 0 0 

Costs of summary suit, No. 24, y 8 10 0 

Costs of regular suit, No. 4, 38 2 2 

Interest, 34 13 0 

Total, Rupees . 116 9 2 

The defendant Brijnath Kuberaj in answer pleaded that the 
plaintiff had purchased the share from himself and his brother 
Bwarkanath Kuberaj, knowing at the time that they had been 
dispossessed by the other share- holders Poornanuud and Rama- 
nund Kuberaj ; and that as defendants h^d no hand in the insti- 
tution of the false suits brought by plaintiff, they could not be 
called upon to pay the costs. 

The moonsiff, on the 24th April 1846, decreed to plaintiff the 
amount of purchase mon^ and interest thereon from the date of 
the late sudder ameen’s decision with the proportionate costa J 
but the claim to recover the costs of the former suits he rejected 
as untenable. 

The plaintiff appealed from the latCer part of the above deci- 
sion, considering himself entitled to the costs sued for, because 
he was not aware at the time of the sale that the vendors were 
not in possession, which was the ground on which the late sudder 
ameen had declared the sale invalid. ^ 

I see no reason to interfere with the moonsifPs decision. The 
defendants have nothing to do with the costs of the summary 
suit, which plaintiff must be held to have instituted on hiS own 
responsibility ; and in the suit decided by the sudder ameen tlicy 
were exempted from costs ; plaintiff did not appeal from the sud- 
der ameen’s decision, which has become final, amd defendants 
cannot be declared liable in tliis suit for what they had been ex- 
empted from in the other. 1 therefore affirm the moonsiff’s deci- 
sion, and dismiss the appeal with costs. 

Tub 25th August 1846. 

Present: F. CARDEW, Judge. 

Case No. 128 of 1846. 

RegrUar Appeal from a decision passed hg the Mootmffef Sarhut, 
Sumeemodeen Ahmd, on the ^tk April 1846. 

Sumod Singh, (Defendant,) Appellant, 

* cefstts 

Bhuwani Saha, (Plaintiff,) Respondent. 

T^ts suit ws* instituted by plaintiff, on the )^h December 
1845, under sections 15, 16, aitd \ 7 , Regulation, V. 18]I2, to try a 
demand for rent. 
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riaintiff sttitee that he h<»ld in mou^ah Deogur-bad, belonging to 
the defendant Sutnod Singh’s ghatwalee talowk Deogur»bad> 14 
beegaha oftahd atajumma of ropeea 2fi-14, under a pottah granted 
to him b;^*Guug{i Singh and Deeee Singh, to whom the land had 
been assigned bj’ ‘the defendant’s ancestor as a maintenance 3 that 
the defendant had issued an attachment against his property to re- 
cover tlm sttm of rupees 2 D- 8 , arrears of rent alleged to be due on 
account of 1252 B. S., and to save his property from sale, plaintiff 
had paid the depiand, amounting with costs to 311 rupees, which he 
now «(!nigM to recover W'itli interest. 

„ Tfl^e defendant in answer, pleaded that Ounga Singh and Devefe 
Singh, had nothing to do with tulook Deogur-l>ad ; that plnintiff, 
0 »i the 29th Kartik 1252, executed a kubooieut in defendant’s 
fhvor for the land entered in the plaint, at a jumma of rupees 
26-16, and hmnng failed to discharge the rent, defendant had pro- 
ceeded against him under Itegnlatiun V. 1812, by distraining his 
propCfty. • 

The muonsifF decreed the suit in favor of plaintiff, on the grounds 
that it was clearly proved bofli In oral and documentary evidence, 
that the rent of the disputed land had always been received by 
Gunga Singh and Devt e Singh, who were in possession of the 
same, as part and parcel of certain lands which had been assigned 
to them as a maintenauee ; that the plaintiff had cultivated the dis- 
puted land in 1252, under a poftah granted by them ; that the 
kubooieut produced by the defendant was inadmissiljle, it being 
dated posterior’to the date of the advertisement of sale issued con- 
sequently to the attachment ; and that. so far from supporting the 
defendant’s pleas, the evidence of some of the witnesses examined 
on his part deposed in favor of the plaintiff’s claim. 

Being of opinion that no sufficient grounds have been shown to 
impugn the justness or cortectness of the moonsiff’s decision, I 
confirm the same, and dismiss the appeal with costs. 

The 26Tn August 1846. 

. Present » F. CARDEW, Judge. 

’ CaseNo. I60on846. 

Jtfgvlar Appeal from a demion. passed by the Moons&of Ookhra, 
(Jobubd Chand Chowdhrjfi on the Bth May 1^16, 

Dutf;, JuggonatbSirkar^ and DinoiHth Sbfkar, (Defend- 
ants,) AppeUanta> 
versus 

Bindabgn Raeo, (Plaintiff,) Respondent. . 

Th^b suit imr^tgted, op the 26tk September IR45, to set 
aside an order Cf the collector of Burdwan, passed on the 28th 
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1846^ i» execution of a ^eciree awarded uiidej^ H«*gula- 
tion V11^1799j agjiuiKt jilaintilfj the moofeururee talookdacdf Pa-- 
iiooria, whereby he (the collector) had auilJfOrixed the dirrree4^oldcr> 
Hurenath Butt defendant, the putneo fuluokdar of Vfulipore, of 
which Pmiooria h a dependency, to make a freslf settlement of tiie 
phiin titles talook ith other parties. 

The plaintitT valued the suit at rupees 151-7? the amount award- 
ed under the summary decree. 

The defendant liurf*nath Butt in answer pleaded that the plain- 
tiff *s tenure was acquired by Birjmohun Race, as sudder ghatwal 
of ghaut Paiiooria, at an uimual rent of 235 Sicca rupees^ to reco- 
ver which defendant has always been obliged to have recourse to 
summary suits ; that the order of the collector, authorizing him to 
make a fresh settlement hud been passed agreeably to rule ; aind 
tKat he, defendant, had accordingly put up the tenure to public 
auction, and sold it to Binonath Sirkar for the sum of 155 rupees. 

The rnooiisiff on the 8th May 1846 decreed for the plaintidv by 
declaring the order of the collector invalid, as being contrary to 
section 2, Act VI II. of 1835, by which the tenure could <mly be 
sold by the collector for the recovery of arrears of rent, and the 
re-settlement to be consequently of ncm-effect. 

In appeal ,it was urged that the suit, had been wrongly valued ; 
and that the plaintiff was gbautwal and not a talookdar, and 
therefore the tenure was liable to be cancelled, on the arrears ac- 
cruing, un<|er clause 4,^ section 18, Regulation VIII. 1819. 

The objection to the valuaticui ought to have bo^f^n made in the 
lower court, and I see no reason for admitting it, as the plaintiff 
docs not sue fur possession. With respect to the other point. It 
appears that the plaintiff’ holds Panodria, dec. 1 1 mouzahs, at a tixed 
jumma of Sicca rupees 235, a fact which is not denied, and has al- 
ways ityled hiiusell’ mookurUrec talookdar, and was recognized as 
such in the cases of appeal. No. 76 of 1846 and No. 221 of 1844, 
decided by this court on the 26ih and 27th February last, in which 
cates the same parties were litigants as in the present. The appel- 
lant's vakeel admits that the tenure is transferable by sale ; there 
is no question therefore that the tenure is of the description that 
should have been brought to sal^, in satisfaction of the arrears of 
rent in conform iW with clause 7, section 15, Regulation VII. 
1799 and Act VIH. of 1835, and, consequently, tfuit the UoUec- 
tor^s order was I therefore cdnftrm the moousiff^a decision, 

and dismiss the aprpeal, wdth costs {tespondetit 'hMug appeared 
without summons) payable by party m'p’ectivcly* 
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Thb aji'u August 1846. 

PiiSSBNts F. CARDKW, JuocB. 

^ •' Case No. 134 of 1846. 

Reffular a decision passed by the Moqi^ff Ookkra, 

Gobind Chund Chov’dkry, on the Uith May 1846. 
Pooroosotuin Bukshee, (Defendant,) Appellant, 
versus 

Jaauba Bibi and Bulram Mabato, (Plaintiffs,) Hespondents. 

Thjb suit was instituted on the 3rd February 1846. The plaint 
det forth that the defendant, on the 22nd Bhodro 1249 B. S., 
borrowed from plaintiil' Januba Btbi, through her servant plaintiff 
Bulram Maliato, the sum of 40 rupees under a huwulat putr, 
(note of hand,) written on plain paper ; that the money has not 
been paid ; and that plaintiffs, after having had a proper stamp 
impressed on the document, sued to recover the debt with interest, 
amounting to rupees d6>i2-ll. 

The defendant in answer, filed after the plaintiffs’ proofs bad 
been received, denied the claim aud pleaded that he was a stamp 
vendor, and that, therefore, .it was most improbable that he should 
have given an acknowledgment of the alleged loan on plain paper. 

The moonsiff, considerfng the validity of the huwaiat putr satis- 
ffictorily established by the evidence of the subscribing witnesses, 
decreed the amount of claim to plaintiffs with costs of suit. 

I see no grounds for interference with the moonsiff’s decision, 
which appears just and proper, and I therefore confirm the same, 
and dismiss the appeal with costs. 


The 28tu August 1846. 

Present: F. CARDEW, Judge. * 

Case No. 135 of 1846. „ 

Begvdar Appeal from a decision of the Moonsiff of Kytha, Amoumr 
Alee, on the 520fA May 1846. 

Ramdval CUowdhry and Neel Madhub Chpwdhry, (Defendants,) 

^ Appellants, 

versus 


Sfiacooo Bibi, on demise of SuhpbutSbaik, (Plaintiff,) Respondent. 

This suit was instituted by plaintiff Suhubut Shaik, (deceased,) 
on the 23d June 1845, The plaint set forth that pUuntiff Suhubut 
Shaik hekjj iht the village of Nawdnoore, the aemindm of the two 
defendaoMii oeHaiu rentpay^ lan^ which he hadkiherited from 
his aitcestor ; th# h) ^ooftf^quenoe nf oppreatfiem on the part of ithe 
defendants, wlio had attempted to nnpose illegal cesses on him, he 
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relinquished those lauds at the close of 1261 B, S., after having 
paid up his rent iq full, and went to reside ip another villages 
on proceeding to remove the materials with which-^Jius dwelling 
house at Naruiupore (comprising five huts) was built/ the defen- 
dants opposed him} and that he therefore sued recover thesitme, 
or their value 29 rupees. 

The defendants in answer, pleaded tliat the bouse in which the 
plaintifl' resided at Naraiiipore, belpigetl formerly to a deceased 
ryot named Pamochec Shaik ; that it was customary in that part of 
the country for the yeineendar to advance materials for the erec- 
tion of the ryots^ houses, which gave him a lien on the same ; and 
that plaintiff on quitting the estate executed an ikrarnamah (agn*^- 
ment) Ix'aring date the 9th Bysakh 1252, by which he relinquished 
ail claim to the house lately occupied by him. 

* The moonsitf, in his decision dated the 20th May 1846, rejected 
the pleas advanced by the defendants, considering the evidence 
adduced in support of them unworthy of credit. He held that a 
ryot on quitting an estate, having paid up his rent in full, was en- 
titled to remove the materials of his dwelling houst'y which re- 
sembled personal property ; and tliat the /eineendar had no title to 
such, being the projirietor of the renk oqly ; he therefore decreed 
the property sued for, or its value, which he estimated at 27 
rupees, with costs of suit. * 

No sufficient grounds having been shown to impugn the justness 
or correctness of the moonsiff’s decision, I confirm the same, and 
dismiss th^ appeal, with costs (respondent having appeared without 
summons) chargeable to each party respectively. 


Tuk 29'rn August 1840. 

Phesknt; F. CAUDEW, Judge. 

Case No. 140 of 1846. 

licynlar Appeal from a dccismi passed by the Moomiff of Dhekka^ 
barevy Ned Madbnb Mookerjeay on the 30M May 1846. 

Lai Mohun Mookerjea, (Defendant,) Appellant, 

versus 

Jygobiud Banerjea and Shama Soondree Dibya, (Plaintiffs,) 
Respondents. 

Tins suit was instituted, on the 17th September 1846, corres- 
ponding with the 2n(l Asin 1262 S., to recover the sum of 

rupees 145-12-9, being the amount principal and intei^est due on 
an ikrarnamah (or agreement) dated the 12th tCattik 1239^8. 8,, 
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executed by defendant in fiMrorofl plaintiffs’ ancestor Bijy Gobiud 
Banerjea, oir adjustment of a former debU » ; •, 

In bar of the statute of Umitations tlie plaintiffs urgt?d tliat the 
defendant, m the 12th Magh 1249 B. 8., paid sum of 27 
rupees in part, wMchwas recorded on the back of. the deed, and 
promised to pay the balance due. - 

Tlie defendant, in answer, denied the debt, and pleaded that the 
suit had been got up against hina in consequence of a quarrel re- 
garding the succession to the property of his father-in-law Radha- 
kanth Dancrjea, dec^sed, and that on the date of the alleged pay- 
ment in part he was absent at the village of Kadkhali. 

*■ The raoonsiff decreed the suit in favor of plaintiffs on the grounds 
that the execution of the ikrarnamah, the payment in part, the 
endorsement on the deed of the amount of payment by the de- 
fendant’s own hand,' and. the promise to pay the balance doc, as 
alleged, were satisfoctorily proved by the evidence tff the witnesses 
ex^^muied in support of the claim ; and tliat the defendant had 
failed to adduce any proof to establish his pleas, although such 

F roof had been duly called for by the court. On the same grounds 
confirm the moonsiff’s decision, and dismiss the appeal with 
costs. 


The SlsT August 1846. - 

Present; F. CARDEW, Judge. . , 

Case No. 128 of 1844. . 

lieffular Appeal from a demion passed />y (he late Principal Sadder 

Ameen of Beerbhoom^ Syud Izztd Alee, on the 20//i April 1844. 

Beharee Lol Ditchit, Peearee Mohun Race, and others, 
(Defendants,) Appellants, 

versus # 

Maharaja Mahtab Chund BahadoOr, (Plaintiff,) Respondent. 

TuRparthtulars of this case have been given in my proceeding 
otthe ^8* March 1845. 

The point for decision is, in the case of the sale of a mokururee 
tenure under section 15„ Regulation yil, 1799, wiiich did not 
take ^aee till after some of the kists of. rent, hf the year fallowing 
that in which the arrears accrued, had ikllen due, whether the for?- 
mer mohkurhreedarfi are answet^le^to the zemeeadar- for those 
kists, or the .purchaser. . ,t. ■ ."■> 

, Tim AdaVlut have ideddedy in spteial appeal, 

.pur^i^i^ mot respmtitihle for kists anitetm^ent to hie 





purchase ; and if after obtaining possession be c(»Uects rents due 
to the former nioojcurureedars'i that was & tfuestion to be decided 
on suit by the said former mookunireedars against vhe purchaser, 
and not on the suit of the aemeeqdar for his rent.” On that 
principle' I confirm: the decision of the principal stidrlcr ameeh, 
which exonerated the purchaser, and dismiss the appeal with 
costs. 


' The 31st August 1846. 

Pbesejit: F. CARDEW, Judge. 

Case No. 27 of 1846. 

Regular Appeal from a decision passed by the Moonsif^of Ookhra, 
Gobind Ohund Chawdhryy on, the 24.th December 1845. 

Rooknikanth Bukahee, Bhuwanund Bukshee, Pooroosottum 
Bukslicc, and Nurinjun Ghosal, (Plaintiffs,) Appellants, 

versus 

Sreekaiith Tupadar, (Defendant,) Respondent. 

This suit was instituted, on the /th January 1845, to recover 
the sum of rupees 17-13^10, arrears of rent. 

The plaint set forth that the three plaintiffs, Bukshee, were the 
proprietors"' by purchase of certain lakheraj lands in mouzah 
Bnkhtarnugur known by the name of Gopal Khaer-band-naino, 
which they had leased to’ the plaintiff Nurinjun Ghosal ; that 
10 cottahs of this land was underlet to the defendant, who execu- 
ted, on the 26th Magh 1232 B. S., a kuBooleeut at a jumina of 
rupee 1-8, the amount of jumma given in a decree. No. 875, 
which haS been passed on account of arrears of preceding years ; 
that the defendant had paid rent in conformity with the kuboo- 
Ic^t up to the year 1243 in full; that in 1244 the tenure, under 
which the lands were held as lakheraj, was r,e8umed in favor of 
Government in suit No. 13.52, and a settlement having now been 
concluded with the plaintiffs Bukshee, who had upheld the lease 
formerly granted by them to Nurinjun' Ghosal, they and Nurinjun 
Ghosal jointly sued the defendant for back rent from 1244 to 
1251 B. S,, the collection of which had been held in abeyance in 
consequence of the resumption suit, at the rate ehlfefed in the 
kubooleeut, with interest.- ' 

The defendant Sreekaiith Tupadar In answer, denied the kiibop- 
leeut and plaintiffs’ right to possession of the disputed land j he 
pleaM ithat the reat of the d^pqted isad, whidi ctanprised by 
measumneajfc- 7 cottahsB, 2 gut^^s oidy, was 6 annas, # pie,, at 
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which ra^ he hiwi paid^ antecedently to the date of resinnptimi, 
to Ramjy Khun and others^ and) subsequently) to the collector of 
Burdwan. ‘ 

Ramjy Khan and others filed a petition) as third party^ claiming 
the disputed lancf as their property, and alleging that they had 
petitioned the collector to^ set aside the settlement whioh 'had 
been made with the plaintiflfe. 

On the grounds that tfiere^ no proof that the defendant had 
paid rent to the plaintilfs at the rate entered in the kubooleeut, 
since the date triereof ] that receipts signed by the collector’s 
teheehmohurrif proved that the defendant had paid to the Go* 
vernment) from the year 1245 to 1249 B. S., rent at the rate of 5 
annaS) 8 pie as stated in the answer ; and further that the collec- 
tor's settlement papers showed that the settlement made with tiie 
plaihtiifs Bukshee, had been based op that rate, the moonsiff dis- 
missed the claim on account of the years 1245 to 1249 inclusive, 
and decreed on account of 1250 and 1251 rent at the said rate of 
5 annas, 8 pie, with costs of suit in proportion. On the same 
grounds 1 uphold the moonsiff’s decision and dismiss the appeal, 
with costs chargeable to appellant. 
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Thk 4th iypGUSt 1846. ^ 

Prbs»nt: J. W. TEMPLER^ Officiating A ppiTi0NAiuJiji>GB,, 

No. 4 of 1846. 

Appeal fi'om Pi'ineipal Sudder Ameeti. 

Zejirut Hosein^ (one of the.Defendants^) Appellant, 

* mrm» 

Sufduv Ulee and Moost, Phekun^ (Plaintiffs,) Respondents. 

For possession of 1 anna, 6 dams, 13 cowries share in mouzas 
Tiibhooa, Moorera, Saleinpooi*, Shabazpoor, and Neazpoor, per- 
gunnah Ookree. Suit laid at Company’s rupees 443-7-’4. 

Sketch of the Family# , 

Moost. Moost. Bujbisa, Sister, Brother, 

Becbun, _ Brother, a/?a« Kajo, ^ Moost. ■ Sut'dur 

wife deceased. ceased, owner, Phekiin, ^ Ifllee, 

Defendant, died in 124^ F. Plaintiff. Plaintiff. 


, j . Akbul Ho- 

ImamUUee, *Zeanii Ilowein, • Daughter =» sein hus< 

Defendant. Defendant. banct Deft . 

The plaintiffs state that their sister Moost. Rujeea, alias Rajo, 
died in the% year 1249, possessed of 1 anna, 6 dapis, 13 cowries 
sh«'U'e of land in mouza Tirbhooa, in pergunnah Ookree, a house 
valued at rupees 15, and jewels and cattle to the amount of 106 
rujiees. To the above property the plaintiffs are heirs. The defen- 
dants, on the pretence that Moost. Rujeea in her life time sold the 
property to Zeearut Hosein, one of the defendants, have taken 
possession, and deprived the plaintiffs of their just rights. They 
consequently sue to recover them. 

Zeearut Hosein replies that Moost. Rujeea, ten months prior to 
her death, sold the whole of the property in dispute to him, duly 
executing a deed of sale through her authorized mokhtai , under 
which deed of sale he obtained possession. The other defendjants 
side with Zeearut Hosein. • 

The chief documents filed by defendants to establish their claim 
were, the deed of sale, dated 15th October 1841, and registered on 
the ISth October 1841 ; a copy of the mokhtarnamu said tobkve been 
exejGuted by the deceased Moo^t. Rujeea, authorizing ike deed' of 
sale to be drawn out ; and a kubooleut from the defendant Akbul 
JJosein to prove possession of the land. \ ^ ’ 

Th$ relationship of the parties iis admitted; ptincdp4)( Sud^ 

der ameehi Kbajon 'Heedaet decided pii 

ceniber'lSiS that tbe'deed of 'safe Wasiibt execdted%''ltb'''thW'i^ 
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Itaiige^atMrcenswiit ofi MuoKt^ Rujeeai; eVen. Uie. wltnesse* to Hie 
nutkbl^ruaQm'^hetnselves Rujeea^s, .consent 

wi»!:not obtained to the sale, consequently the defendant had no 
rig^t.toi tlfe property in dispute, , which must pass to the plaintiffs, 
the legal heirs. He passed a de<»ee accnrdiiqjly. 

Ziearut Hosein appeals on the grounds (d the validity of the 
sale; 

This api^ars to me a very clear case^ viz. a fraudulent attempt 
on the part of Zeavut Hoeein and others, by a pretended deed of 
sale, to deprive the plaintiffs of their just rights. TOeprincipal sad- 
der tuneen's decree of the 20th December 1845, is i^ite correct, 
and must be affirmed. 

The appeal is dismissed with costs. 

The 11th August 1846. 

Present : J. W. TEMPLEB, Q»ficiating Additional Judge. 

No. 12 of 1846. 

Appeal from Principal Hudder Ameen. 

Boodhwunt Singh, (Plaintiff,) Appellant, 


• verms 

Abdol Huspn, the son of Peearee Be^m, the wife, and Oomut Fa- 
tima, the daughter, of Koorban Ulee deceased, Syud Heedaet 
ilo8ein,DeopatbSingh andothers, heirs of Shew Pershun Smgh 
deceased, Hurbuns Singh and others, heirs of Shew Lai Singh 
dcee^d, Hurgobind Sliigh, heir of Shew Bukhsh Sing deceased, 
and others, (Defendants,) Respondents. 


To reverse a raocurruree grant, and , to obtain possession of 
10 annas, 12 dams, and 4 cowrier share in mouza Chukoureea, 
pe^mnah Juplah, withwasilat. 


Sketch of the family of the Mahomedan defendants. 

Nfpost. Pecaree Begum, = Koorban pleie, deceased, 
, ;wife. Defendant. owner. 


Son, Abool Huson, Daughter, Opmutool 
Defendant.' Ffttmiaj, Defendant. 

'Statito’'th^,^On| thie'2!&hRbtidon'1B^i^^^ (^efeniijatitt, 

pbl?tah of the whole monim 
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Singh anct other defendants* The defendants^ Shew Lai Singh> 
Shew Bukkush: Sing^ and Shew Pei*shim Singh, objected to the dia- 
traint> but their claim was disallowed. Plaintiff paid rent to de- 
fendant, Abool Husini, for the years 1248 and 1249- ^ith a view 
of setting aside the mocurruree grant, the defendants, Shew 
Pershun Singh, Shew Bukhsh Singh, and Shew Lai Singh, at the in- 
Biigation of one Meehdee Ulee Khan, prevailed upon defendants), 
Abool Husuu, Moost. Peearee Begum, and Moost. Oomutool Fa- 
tima, to grant them a mocumiree pottah, which was antedated the 
8th Bhadon 1247* 

On the 25th May 1844 (1251 Fuslee) the defendants dispossess^ 
plaintiff, and he now sues to have the pottah granted to Shew 
Pershun Singh and others cancelled/'hnd to obtain possession of 
his one share and that purchased from Hurgpbind Singh, with 
wasilat for the year 1248. 

The defendants Abool Husun, Moost Peearee Begum, and 
Moost. Oomutool Fatima, file no answers, . 

The defendant, Heedaet Hosein, replies that he is the son of 
Koorban Ulee, (the name of his wife is not stated ;) that the. pro- 
perty in dispute belonged to the grandfather Neaz Ulee ; that 
Koorban Ulee dying before his father had no claim to the proper- 
ty, which passed on the death?, of Nea'ij Ulee to Koorban Ulee^s 
brother, Ulee Hydur. Ulee Hydur dying without issue, his pro- 
perty was inherited by defendant (Heedaet Hosein) and his bro- 
ther Abool Husun* Abool Husun being the elder brother and 
manager of the estate, granted a mocurruree pottah with consent 
of defendant, to the plaintiff and his relatives. 

The defeniantF, Deonath Singh and others, the heirs of Shew Per- 
shun Singh, Shew Lai Singh, and Shew Bukhsh Singh, plead that 
they obtained a mocurruree pottah of the land in dispute from Abool 
Husun, Moost. Peearee Begum, and Moost, Oomutool Fatima, heirs 
of Koorban Ulee, prior to the one stated to have been granted to 
plaintiff ^ that the heirs acknowle4g^d the validity of the pottah in 
the civil court ift a suit entered for arrears of rent. 


The defendant Besumber Singh, the relation of and shareholder 
with plaintiff, denies having paid any nuzurana to Abool Husun. 

Hurgobind Singh defendant admits the sale of his share of the 
mocurruree to the plaintiff. 

Amongst other doeuments filed by the parties, the plaintiff pro- 
duces! the puttah granted by Abopl Ifusun tp.plaiptif, 
pf the petition to the fphjdaree court M 


unis ;produee a copy of their, pottah ^th a copy pf a petitiudsfi 


pTVjfTi 1 n 
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Ul<?e Khan, in his decision dated 2Gth February 1846, stated that 
the plaintifPs pottah had not the cauzee^s seal attached to It, had 
never been admitted to be a valid document in any court; and that 
Abool Husttn, one of the heirs, had no authority to transfer the 
shares of other li^rs without their consent, which in the present 
instance had not been obtained. On the other hand the mocurru- 
ree pottah of the defendants contained the signature of all the heirs, 
Abool Husun, Moost Peearee Begum, and Moost Oomutool Fatima, 
was allowed by them in the moonsiflf’s court to be a valid docu- 
ment, and had the seal of the cauzee attached to it. He there- 
fore dismissed the suit Muth costs. 

The ])laintiff appeals on the grounds that his claim is proved, 
and that he is entitled to a "decree in his favor. 

I see no reason to interfere with this decision of the principal 
sudder ameen. The property in dispute belonged to Koorban Ulee, 
and on his death passed to his heirs Abool Husun, Moost. Peearee 
Begum, and Moost Oomutool Fatima. The defendant, Heedact 
Hosein, is no son of Koorban Ulee, but his name is included 
amongst the defendants, to enable him to plead that the property 
belonged to the grandfather Neaz Ulee and not to his son Koor- 
ban Ulee, who it is pretended died before his father, and thus lost 
his share of the inheritaiu;e. Not a particle of evidence is pro- 
duced to establish tliis fact. The plaintift^’s pottah is clearly in- 
valid as it only bears the signature of one of the heirs, viz. Abool 
Husun. The consent of the females Moost. Peearee jyid Moost. 
Oomutool Fatima had not been obtained to the granting of the 
deed. ^ 

The appeal is dismissed with costs. 

The 20th August 1846. 

Present: J. W. TEMPLER, Officiating Aooitionau Judge. 

No. 9 of 1846. 

AppeaJ! from Principal Sudder Ameen* 

Dookhhurn Singh, (one of the Defendants,) AppelWit, 

% , versus 

Pokhnaraia Singh, (Pontiff,) Respondent. 

To obtain possession of a third share in mou 3 ?a Khujporee, with 
wasilat^ \ Suit laid at Company's tupeess 3598-6-4; / / 

Tjbis is in suit No* iO; kp|»6|laiii beipg 

' "‘‘’I ' . - ' ' " ' ' 

frofnthe decisipp df prlj^cipal 
sp{|d«r ameen, Jie'orfglit 

of' suit, i ''agrte 
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in upiiiion with the principt^ sudder ameen that th« appellant is 
justly liable \Kitih the other defendants to costs of shit. The ap* 
peal is dismissed with costs, 

Thb 20111 AuGirsT 1846, 

Present: J. W.TEMPLER, Officiating Aduitional Judge. 

No. 10 of 1846, 

Appeal from Principal Sudder Anieen* 

Pokhniirain Singh, (Plaintiff,) Appellant, 
versus 

Dooneea Singh^ Oookhhurn Singh^ and Nurain Singh, 
(Defendants,) Respondents, 

To obtain possession of a third share in inouza Khujooree^ with 
wasilat. Suit laid at Coinpany^s rupees 2598-6-4. 

Plaintiff states that he is joint proprietor with the defendants, 
Dooneea Singh and Dookhhurii Singh, of the entire village of 
Khujooree, each holding a third slicire. In the year 1246, the de- 
fendants, Dooneea Singh and Dookiihurn Singh, without the con- 
sent of and during the absence of plaintiff, granted a pottah for 
nine years of the entire village to Nurain Singh, who obtained 
possession of the land. Plaintiff sues to cancel the lease and ob- 
tain possession of Ins third share, with wasilat from 1246 to 
1251 F. 

The defendant, Nuraiii Singh, replies that in 1246 he obtained 
a lease of the village in dispute from the plaintiff, and liis two 
relatives, the dcfeuduiits, Dookhlturn Singh and Dooneea Singh, 
on payment of an advance of 551 rupees, lie [^uul the rent to the 
end of the year 1247 to the three shareholders jointly. From the 
year 1248 he paid it separately to each of the parties. The plain- 
tiff and his relatives, the defendants, having made away with part, 
of the produce of the land, have got up this suit to screen tljcm- 
selves from payment pf damages. 

The defendant, Dpokhhuru Singh, states tiiat he, and Dooneea 
Singh, and the plaintiff, granted the leash to the other defendant 
Nprain Sipgh. Dooneea Singh sides with plaintiff and denies 
having granted the lease. ♦ 

The piincipal sudder anieen, Ueedaet Ulee Khan, decided on 
the l^tb Fehrufiry 1846, (that the granting of the pottah by the 
plalntitf was not proved, as his signature was not alSbc^ ta it. 
Two of th^ defend^ts’ witnes^S that the plaintiff was 

not of deed. He was of 

th^ le^ must be cahe^lkd^ the defendant, NhMn 
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Singh, the ticcadar, waa answerable for the wasUat from the year 
1246 to 1251 F. He decreed accordingly^ Plaintiff, appeals on the 
ground^ that the other defendants ought also to be held answer- 
able for the wahilat. 

I see no reason for interfering with this decision of the princi- 
pal sudder ameen. I am satisfied from the proceedings that Nu- 
rain Singh kept possession of the land for nearly six years, with 
the full knowledge and consent of the plaintiff. The defendant, 
Nurain Singh, is the person responsible for the rent. The appeal 
is dismissed with costs. 

The 27Tn Augost 1846. 

PuESKisT : J, W. TFiMPLER, Officiating Aoditional Judge. 

No. li:i of 1846. 

Appeal, from M oonsiff^ 

Nurain Sahoo, Plaintiff, 

'a€r»m 

Goordeal Singh and Bliyrodeal Singh, Defendants. 

Gunput Sahoo, (Claimant,) Appellant. 

To enter the plaintiff^s name in tlie collector's books as proprie- 
tor of 5 annas share in m^uza Mujahidpoor. Suit laid at Com- 
pany's rupees 87- t » 

Plaintiff states that the defendant sold him a 5 annas share 
of Mujahidpoor and executed a deed of sale on the 25th Bysakh 
1252 Fuslee. Plaintiff got possession of the land, but defendant re- 
fuses to allow plaintiff’s name to be entered in the registry of the 
collectoi^s office as proprietor. He therefore sues to obtain an 
order for that purpose. The defendant admits the sale of the land 
and authorizes the name of the plaintiff being entered in the regis- 
try books. 

Gunput Salioo preferred a claim before the moonsiff, stating 
that the 5 annas share in dispute belonged to him, he having pur- 
chased it on the 25th May 1843, at a public sale under the decree 
of court — the present suit is a collusive one between plaintiff and 
defendant to defraud the claimant of his rights. 

The moonsiff of Aurungabad, Zeenodlabdeen, on the 26th May 
1846, passed a decree favor^ of plamtiff, on tlie ground that the 
defendant adnitt|^ the*sale of the 5 annas share, Gunput Sahoo 
appeals on the grounds that no enquiry was held by the moonsiff 
touching appell^t^s claim. ^ 

This decree must be reversed, and the «uit sent back to the 
moorisiff^s icourt for re-trkl. The woonsiff has not afiixed th<^ no- 
tice prescribed in R^ulation V. 18&1, jSection 6, Clause 4, ribrih 
any , way investigated ibe^p|^^nCa'elmnlv^’ ^ ^ ^ ^ ^ 

The appeal is admitted, . The decree of.^ reviewkd^ 

Hod jiie case returned to ^the mocnielff for 
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carry into eSeet the provision of Section 6, Clause 4, ttegulation V. 
IS31, and> after receiving the evidence tenderet} by the parties, to 
decide on the merits. 

The value of the stamp on which the petition \tas written will 
be returned to appellant. 

The 27th August 1846* 

Present : J. W. TEMPLER, Officiating Additional Judge. 

No. 114 of 1846. 

Appeal from Moonsiff. 

Nurain Sahoo, PlaintiiT, 
t$ermis , 

Balgobind and Moost, Jykowiir^ DefendautK. 

Gunput Salioo^ (Claimant,) Appellant, 

To enter the plaintiff’s name in the collector’s books as proprie- 
tor of 3 pie share in mouza Mujahidpoor. Suit laid at Company’s 
rupees 13-3-2. * 

This case is fully detailed in No. 1 13, Nurain Sahoo vtrms Goor- 
dial and others, and the same order applies. 

The appeal is admitted, the deciiSiomof the moonsiff of Aninga- 
bad, dated 26tli May 1846, reversed, and the ease sent back for 
re-trial, with order to carry the provision of Regulation V, laSl, 
Section 6, Clause 4, into enect, and, after receiving the evidence 
tendered by the parties, to decide on the merits^ The value of the 
stamp i^ill be returned to the appellant. 

The 27tii August 1846. 

Present: J. W.TEMPLER, Officiating Additional Judge. 

No. 115 of 1846. 

Appeal from Moomiff, 

Nurain Sahoo, Plaintiff, 
verms 

Surdharam, Defendant. 

Gunput Sahoo, (Claimant,) Appellant. 

To enter the plaintiff’s name in t¥e collector’s books as proprie- 
tor pf I pie share in mouza Mujahidpore. Suit laid at Comprniv^s 
rupees 4-6-4. ^ ' 

The. case i» fully detailed in No. 113, Nurain Sahoo 
Goordial and others, and the same ord^r applies, 

Th^^ped is admitted, the decision of the moonsiff of Arurie^ad, 
dated. 26th May 1846, reversed;, and the case sent back for re-trial 
with order to carry the provision of Begutatioii V. 1831, Sectidn 6^ 
Clause 4, into effect, and,- after receiviiw the evidence tendered by 
the parties, to decide on the merits; The value of the stamp will 
be returned to the appellant. 
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The 27th August 18^ 

Present : J. W. TEMPLER^ Officiating AGomoNAt Judoe^ 
No, 116 of 1846, 

Appeal from Moormff^ 

Nurain Sahoo, Plaintiff^ 
versus 

Moost. Dil Kowur and Peearelal, Defendants. 

Gunput Sahoo, (Claimant,) Appellant* 

To enter the plaintiff^s name in the coUector^s books as proprie- 
tor of 1 anna share in mouza Mujahidpoor. Suit laid at Company's 
rupees 17*9« 

This case is fully detailed in No* 113, Nurain Sahoo versus Goor- 
dial and others, and the same order applies. 

The appeal is admitted, the decision of the moonsiff of Arunga- 
bad, dated 26th May 1846, reversed, and the case sent back for 
re-trial, with order to carry the provision of Regulation V. 1831, 
Section 6, Clause 4, into effect, and, after receiving the evidence 
tendered by the parties, to decide on the merits. The v alue of the 
stamp will be returned to the appellant. 

The 28fH August 1846. 

Present : J, W. TEMPLER, Officiating AnnmoNiVL Judge. 

No. 112 of 1846. 

Appeal from Moonsiff. 

Jooipmun Khan, (Plaintiff,) Appellant, 
versus 

Boda Ram, (Defendant,) Respondent. 

For the balance of rent due on a jageer. Suit laid at Company's 
rupees 27 - 10 . 

The plaintiff states that he is a possessor of a jageer of 
1.5 beegahs of land, situate in mouza Autee Ouwas. This jageer 
he gave in ticca to the defendant from 1251 to 1257 F. at an an- 
nual rent of 50 rupees, on an advance of rupees 60. Defendant 
paid the rent only up to Poos 1252. Plaintiff sues to recover the 
balance. 

The defei^ant, Boda Ram, filed no reply. Bhola Singh and Pokh- 
raj Singhs <^55urdars, allege tjiat plaintiff has no jageer land ; the 
entire mouaia belongs to the Joint woprietors Moost. Ranee Phe- 
kun and Moost. l^nee Moraaun. Moost. Ranee Moradun^s share 
is mort^ed to Eteratee Begum, and the pozurdars are her ticca- 
dar% . Moost. Rane^ Phekun wifi^bes to establish a separate right 
to a jageefT of 15 % the and h^ brought this suit 

for that purpose is pollssion with 

The moonsiff of Behar, hlphumud XJlfee Aishruf, on the 25th 
1846, dispiissed w the grounds? that tdie deedpro- 
dueed by to eshaMlfsb his jagee^ is altogetb^ invalid, "has 

neither been registered, nor even seated by the casee of the per- 
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gunnah. No traces of the jageer are to be found in the collector’s 
books. Ther« are two joint proprietors of the village, and one has 
not the power to alienate any portion of the land without the con- 
sent of the other proprietor. 

The plaintiff appeals against this decision^ merely repeating the 
grounds set forth in his plaint before the lower court. 

This case has been well investigated and no reasons exist for in- 
terfering with the moonsiff’s decision, which must be affirmed. 

The appeal is dismissed with costs. 

The 29tii August 1846. 

Present : J. W. TEMPLER, Officiating Additional Judge. 

No. il8of 1846. 

Appeal from Moonsiff, 

Purshun Chund Sahoo, (Plaintiff,) Appellant, 
versus 

Lukhee Chund, Moost. Roop Kowur and others, (Defendants,) 

Respondents. 

For possession of a tank situate in mouza Fakerpoor Yadkad- 
poor. Suit laid at Company's rupees 215-15-11. 

Plaintiff states that he is proprietor of mouza Fakerpoor Yadkad- 
poor by purchase from Moost. Amtfena and Ata Emam. The 
estate was formerly a rent free tenure, but was resumed by Go- 
vernment and the settlement concluded with plaintiff. Within 
the lliiiit^s of the estate is a tank called Jul Dehora. The right 
of fishing in the tank was declared by the settlement officer not to 
be included in the settlement made with the plaintiff. The 
defendants, on the plea that the tank itself w'as excluded from 
the settlement, have dispossessed plaintiff. He sues to recover 
possession. 

The defendants plead that ^ the tank, including the muth in 
the centre of it, was declared by the settlement officer not to be 
liable to assessment, on the grounds that the tank Jul Dehora had 
invariably been appropriated to religious purposes by Hindoos of 
the Surawuk caste. 

The moonsiff of Behar, Mohumud Ulee Ashruf, on the 29th May 
1846, decided, that it was proved from the proceeding held by the 
superintendent of settlement that the tank Jul Dehora, with the 
right of fishery therein, was expressly excluded from the settlement 
made with the plaintiff as proprietor of the estate on the grounds 
that it had always been appropriated to religbus purposes by the 
Surawuk caste of Hindoos. He accordingly dismissed the suit. 

Plaintiff appeals on the grounds that only the right of fishery 
was excluded from the settlenient. > 

Thb moonsiflPs deehion is perfectly correct, the tank Jul Dehora 
and’ the right of fishery therein having been ejyressly excluded 
frdm the settlement with plaintiff as proprietor of the estate. The 
appeal is dismissed with costs. 
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The 3d August 1S1(>. 

Presem': F. GOULDSBURY, Ji d(;e. 

Case No. 1 of ]84(). 

Appeal from a dechion of Ike Judder Avieeti of Movyhyr^ AH 
Bukak Khan, dated Vlih December 1815. 

Syinl Shall Siikhawat Iloseiii, (Dcfeiidarit^) Ajijx'IlaMt, 
vej'sais 

Musst. Bcbee Ainociia^ (PJaintift*,) Rcsjioiulcnt. 

Claim, nipeea 081 - 0 - 7 ? bond. 

This suit \\'as instituted, on the 4*th April 184»3, for tlie reco- 
very of the principal and interest of a bond for t>}cca rnpei\s 500, 
said to have been execuledby appellant in favour of resjioiident on 
the VMi^Ayhun 1248 F. S. 

The deftnice put in was a denial, on tlie part of typpellant. of Ids 
haviin^ had any pecuniary transactions whatever Math respon-^ 
derity accompanied Mutli ai*i account of certain affairs of that na- 
ture M'hich took place between him and Aloulvce Emaum Ally, 
(respondent’s son-in-knv,) and, after his demise, with tJic MoiiJ- 
vee’s Midovy, Musst. Nuseebun, who, on the loth A^inm 1218 
F. S., took from appellant three bonds for the amount tlien due 
to her, viz. one for 5(K} rupees, in her own name ; one for the 
same amount, in the name of respondent (her mother) ; and 
one for 62 rupees, in the name of Tujumool Ilosein, (her 
brother.) 

The appellant pleaded that, under these circaunstances, the 
claim, being a lictilious one, should be nonsuited, in conformity 
with the Circular Order of the 29th July 1809. 

On the 28th September 1844, the former sudder ameen non- 
suited the case, as having been instituted under a hetitious name. 

In appeal from that decision, it w^as held by this court that, as 
the suit had been instituted by Bebee Aineena, in her omui nanu', 
and the bond was made out in her favor, and had been proved by 
the untnesses to have been so, the citse was not liable to be non- 
suited, but should have been investigated on its mt*rits, and either 
decreed or dismissed, according to the evidence. It was according- 
ly remanded for re-in vestigal ion. 



The ])resont suddor ainecn was of opinion tljat the pleas uvi^ed 
by defendant .were n(»t wortliy of credit^ and ovemilint^ thein^ de- 
creed in plaintiff’s favor for the amount claimed, with interest, and 
costs of suft. 

In this second appeal, no attempt is made to impugn tlie cor- 
rectness of this decision ; all that is pleaded is that, while thc^ 
suit was pending in the lower court, an amicable adjustment was 
effected between the parties for a /ess sum than wliat has been de- 
creed, viz. 585 rupees, but, as this settlement was not intimated, 
by either party, to the sudder arnecn previous to the (fedsion of the 
s)ni^ his not having decided according to it, cannot form a ground 
for appeal, and I accordingly affirm the decision appealecl from, 
witli costs against appellants. 

The 4tii August 1810. 

Present : F. GOULDSBURY, Judge. 

Case No. 2 of 1840. 

Appeal from a decisionof the Sadder Amec a ofMoaghyrjAti Buftsh 
Khau, dated the. 22rf of Decemher 1841). 

Musst. Jeysee Coor and'tvvo others, (Defendants,) Appellants, 

versus 

Musst. Deela Coor and others, (Plaintiffs,) Respondents. 

This suit was instituted, on the 2d <)f October 1814, by Musst. 
Deela Coor, Sheo Pershad Sing, and Ilurruck Sing, for possession, 
(by pai’tition,) M'ith mesne profits, of a share of certain invalid 
jagheer lands, consisting of 21 beegahs, 5 cottahs : the action was 
laid at Company’s rupees 801-10 annas, 10 krants. 

The declaration set forth that 57 beegahs, 7 cottahs of land, situ- 
ated in mouzas Sumra and Rampoor Chiindunpoor, pergumiah 
Sulleemabad, granted by Government to Oojear Sing havildar, 
who died in 1814 A. D. leaving his widow, Jeysee Coor, and three 
daughters, named respectively, Neet Coor, Khcda Coor, and 
Deela Coofc. his heirs : that Deela Coor alone performed his cx- 
cquial rites, and, conscijuently, was entitled, as hirta pootreeA^ 
to inherit the ivhote estate ; but, as a verasutnamah (or decla- 
ration of heirship) had been made out in all their names, the 
whole four were registered as the successors of the deceased, 
and all held possession, paying the Government revenue; that 
<uie of the daughters (Neet Coor) having demised, her share 
ilevolved upon the survivors, making the share of each to 
consist of IS) beegahs, 2 cottahs, 0 dhoors, 15 dhoorkees, apd a 

Kurta pnotra sl^niftos a son made, or «d<»ptat but 1 never heard oi kurta pootrec 
bfc't'ore.^F. G , Jud^^o. 



/AlA.Ml lUIAI (iC'LPiHtK. 


70 


fnu'lioj) : that, wlu'ii llu* land was incaijurcd l^v tin' (iovorinnriit 
ollicers, pirvioiis si*ltlc‘iiu'nt, it was found to consist pf (kSbee^alis, 
T) cliatta(‘UsJor whicli Rajcooiuar tliccldcrson ofKlu'da Coor, 

as harfntrdifz (or inanaiijer) of the females, obtained a^perinaiuM)t 
s dlleineiit in their names iitiijununah cn* rent of 5 rupees, S annas^ 
3 eowrit's, but kept the poltah lease in his own harids : that, 
aca’ording to this settlement, the share of (‘aeh (^jime to 21 beetjfahs, 
r> eottalis : that Rajcoomar Sins>; claimed tlie wliole for Jeysee 
Cnow tmd, i^ettint( her into his power, sold 12 beei^ahs, 2 cottahs 
for 7'">1 rupees to Khakoo Sinc^ and Bliuttun 8in^', under a kr- 
vcf/Z/r/. (or bill of sale) bearing* date t he Bt,li June : that, oif 

hearing of this sale, the husband of Deela Ca>or (Kummuldharee 
Sini^) interf(u*ed, for w'hieh he was punished by tlie m;u;istratt‘, 
oiV the complaint of J('ys('e Coor b\ a fine of bO rupees : that 
Jevsee Coor then i^otthe purchasers’ names recorded in the collec- 
tor's othce, in the place ot the other heirs, and dispossessed plain- 
tilTs of their share, as above stated. 

'Fhe purchasers Khakoo Sin<( atid Rhuttun Sinf^h denied that 
the plaintiffs had any riujhts in the land, which, they asserted, had 
been in Jeysee Chior's so/c possession ^ from the death of Oojear 
(in 1812) up to the present time : tlfat Deela Coor had lived 
apart from tllT‘ family, with her husband, 'for upwards of 20 years, 
in /illah Sarun : that Jeysee (k)or w^as her husl)and’s heiress, ac- 
cordiui^ip Section 12, Re<Tulation I. of 1801, and had sold 42 l)ii>'- 
i»^ahs of huW to them, and received the purchase yioiiey, which 
Kummuldharee (the husband of Deida Coor) had forcibly car- 
ried oft* from her house, forSvhieh he w'as punished by the ma^is- 
tratv : that Kheda (’oor had accjuiesced in the sale, and her son 
Rajcoomar was a witness to tin* deed. 

Jeysee Coor pleaded that, at the time of her husband’s death, her 
dauijjhter Deela Coor Avas a mere child, and incompetent to perform 
his execpiies, and that the duty of appointing; a karfa poofra (which 
a daiiyhlcr could not 1)(‘) devolved upt)ii herself, as the widow. 
That of her owui free wall she sold the 42 beei^ahs to Khakoo Sin^- 
and Bhuttim Siui^, for the payment of debts and expences of])il- 
griman^e, and that tlu* purchase money w as taken by' Deela Coor’s 
husband : that she herself had held sol(* possession for upw^irds of 
lAventy years. 

Kheda Coor supported Jeysee Coor’s statement. The sudder 
amc(M), considerins; it to hat^e been satisfactorily established by the 
extract from the roll of invalid sepoys and their heirs, for the year 
1831, filed by plaiiitifl*. and the kaboohat of the 17th January lkl9, 
that Deela Coor, with her sisters Nect Coor and Kheda (ku)r, and 
the widow' Jeysee Coor, had been acknhwdedf^ed to be the heirs of 
Oojear Sin<( liavildar ; and that tlie lands had been setth'd with them 
all ; was of opinion, that Jeysee Coor alone had no rij^ht to sell the 
property; ajid accord ijyi;‘Iy he passed a decree in i)lainUffs‘ favour, 
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setting aside the sale ; but, as a daughter could not, under the 
Hindoo law, claim succession, while her mother lived, he rejected 
so much of *plaintifPs claim, and directed that Jeysee Coor should 
retain possession of the whole during her life, but that the names 
of the plaintiffs and other heirs of Oojear Sing should be replaced 
on the collector’s books, instead of those of the purchasers. The 
plaintiffs’ costs he ordered to be paid by Jeysee Coor and the pur- 
chasers Khadoo Sing and Bliuttun Sing ; the other defendants to 
pay their own costs. 

Nothing new is pleaded in appeal. As the petition of plaint 

n s for the reversal of the sale, as well as for possession of the 
, and it is engrossed on a stamp of the full value required, the 
sudder ameen was fully competent to decide upon that portion of 
the claim ; and, as his decision appears to be, in all respects con- 
formable to the Hindoo law, and to justice, I see no reason to dis- 
turb it. 

The appeal is, accordingly, dismissed with costs, and the decree 
of the lower court affirmed. 

The 4th August 1846. 

Present GOULDSBURY, Judge. 

Case No. 3 of 1846. «. 

Appeal from a decision of the Sudder Ameen of Mongkyr^ Alt 
Buksh Khan^ dated 22d December 1^5. 

Kheda Koor and others, (Defendants,) Appelleiics, 
versm 

Musst. Deela Coor and others, (Plaintiffs,) Respondents. 

The particulars of this case are the same as those detailed in 
the foregoing one. The appellants merely object to their having 
Keen saddled with the payment of their own coats by the lower 
court. I see no reasons, however, for altering the sudder ameen’s 
orders on that point, more particularly as the appellants have 
been gainers by the decree setting aside the sale of the property. 
Appeal dismissed. 

The 10th August 1846. 

Present: F.*^ GOULDSBURY, Judge. 

Case No. 4 of 1846. 

Appeal from a decision of the Sudder Ameen of Monghyr^ AH 
Buksh Khan^ dated 2Ath December 1846. 

Syud Sabir Aii> (Plaintiff,) Appellant, 
eereus 

Syud Atta Emaum, son of Meer Ahmud Hosein^ (vendor of die 
property,) deees^d^ anA others, (Defendants,) Respondents. 

Claim to render a^olute n conditional sale of an 8 annas share 
of mouza A^llawulpoor, and of a 1 anna, 7 dam share of mouza 
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Kewra Rajowrah, altumgha (or regally granted) villages .in per- 
gunnah Maldah, and to recover mesne profits of the former. Ac- 
tion laid at Company's rupees 063-12-5-17 h. 

The plaintiff’s declaration (filed on the 27th February 1844) sets 
forth that Meer Ahmud Hosein (deceased) on the 25th Cheyt 
1221 F., executed a bye bil wuffa (or conditional sale) of the above 
named property, in his favor, for three years, and received the pur- 
chase money, amounting to Sicca rupees 501, for which he grant- 
ed a separate acknowledgment: that the 8 annas share of Al- 
lumpoor, being held under a mocurruree (or permanent) lease, at 
h junta (or rent) of 7 1 rupees by Kurrim Ally, and the I anna, ^ dams* 
of Kewra Rajowrah being similarly held, at a junta of 10 rupees, 
by Cheyta Ray, both those persons executed iJ^amamahs (or obli- 
gations) stipulating for the payment of their respective rents to 
plaintiff], who received them accordingly : that, when the term of 
the bye bil wuffa had expired, without the redemption of the mort- 
gage by Meer Ahmud Hosein, the plaintiff applied for its fore- 
closure, under Regulation XVIL 1806, in the zillah court of 
Behar, on the 21st January 1623 ; but the mortgager did not pay 
the money within the prescribed period of one year, and the case 
was struck off on the 28th November 1*834 : that the original 
bill of sale, which plaintiff’s vakeel had* received back from the 
court, having been lost in consequence of the vakeel’s death, plain- 
tiff proeq^d a copy of it from the registry office : that plaintiff 
has heid^^session of the share of Kewra Rajowrah from the date 
of the bye bil wuffa up to the present time, by receiving the rents 
from the mocurrureedary until it was attached by the revenue of- 
ficers, and after that, from Syud Mehdee Ally theekadar : that he 
received the rents of the 8 annas share of Allawulpoor from its 
mocnrrureedar up to 1240 F. but, owing to the property hav- 
ing been resumed under Regulation 11. 1819, and the deputy col- 
lector who made the settlement having (after he had, in the first 
instance, admitted plaintiff to engage for it) concluded a settle- 
ment with Meer Kurrim Ally, he, plaintiff, has been dispossessed 
of that property since 1241 F. He, accordingly, sues for posses- 
sion of the latter, with mesne profits, and to get the conditional 
sale of the whole made absolute. That he had instituted two 
previous suits in the sudder ameen’s court, both of which had been 
nonsuited by that officer. 

Syud Kurrim Ally, with Musst. Kureema, Syud Akrum Ally, 
Syud Muzher ^y, ali^te Chpolun, Syud Wahid Ally, and Musst. 
Mootfun Nissa answered that the alleged mortgagor, Syud Ahmud 
Hosein, possessed m righte in the property claimed by plaintiff, and 
that neither he, nor the mortg^ee, uof the alleged mocurrureedarsy 
ever had possession of it ; that it belonged to them (the defendants) 
by inheritance, and was held by them exclusively. 
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Syud Atta Emaiim admitted, in his answer, that his father, Syiid 
Ahmud Hosein, had executed the bye bil wuffa in plaintiff’s favor. 
Musst. Bachtin and Jumeela did not defend the suit. 

In replyito a question put to him by the lower court, the plain- 
tiff^s vakeel stated verbally^ that the property originally belonged 
to Musst. Ashoorun, who sold it to Musst. Wasila, by whom it was 
made oyer under a tumleek (or assignment) to Ahmud Hosein, the 
mortgagor. 

* The sudder ameen remarked, in his decision, that the plaintiff^s 
statement in regard to the original of the deed of bye bil wvffa 
^jiaving been lost, at his vakeePs death, was not borne out by his 
previous statement when the suit was pending before the late 
sudder ameen, viz., that he was unable to file the document in con- 
sequence of its having been engrossed on an inferior stamp : he 
also observed that the copy which the plaintiff now produced, 
made no mention of any specific shares in mouzas Allawulpoor and 
Kewra Rajowra having been sold conditionally; it merely specified 
certain mocurruree jumas of 75 rupees, and 10 rupees, which had 
been subsequently set aside by the settlement under Regulation II. 
1819, and which not being now in existence could not, in the sud- 
der ameen^s judgment, be decreed in plaintiff^s favor ; he found that “ 
plaintiff^s petition for tha foreclosure of the mortgage had been 
struck off the file owing to his own default, and not in consequence 
of the mortgagor having failed to respond to it ; he, likemse, dis- 
covered that Kurrim Ally, whom plaintiff calls the mocv/fmreedary 
in an answer filed by him before the moonsiff of Sooruj Gurra, ad- 
mitted that he never got possession'i of the mocurruree tenure 
granted to him by Musst. Wasila, owing to the latter and Ahmud 
Hosein having hii no interest in the property ; also that the posses- 
sion by right of inheritance of Kurrim Ally and others for a long 
period, had been proved by certain copies of depositions filed by de- 
fendants. For these reasons, he considered the claim barred by 
the law of limitations, and dismissed the suit with costs. 

In this case the sudder ameen has altogether omitted to enter 
into any investigation of the rights possessed by the vendor (Ahmud 
Hoi^inl^in the property sold, upon which point the whole ques- 
tion mi||ges» It is immaterid whether plaintiiTs story about the 
original deed having been lost, on the death of his vakeel, be borne 
out by the record of the former suit, or not, for the copy obtained 
from the office of register of deeds, if written on a stamp of the 
same value as the original deed, and if proved by the sub^ribing 
witnesses, would suffice under Section ll,^gulation XXXVL 
1793 , to prove the sale : but the sudder ameeu hlas not called for 
any witnesses tq ihat deed, or to the ikrariMmuhs said tp have 
been executed by ICumm Afly and Cheyta Roy, (only one of 
which has hem filedi,) tieither has he taken the vivd voce examkia- 
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tions ot the dietendant\s witnesses 5 contenting himself with the 
copies of certain depositions taken by the deputy collector while 
making the settlement. He ought also to have callied for the 
roobacarry of settlement of the 29th January 1839^ which is not to 
be found with the record ; and to have called upon plaintiff for 
proof of his possession of the 8 annas of Allawulpoor up to the 
year 1240 F. S., and of his having received the rents of the 1 anna, 

^ dams of Kewra .Rajowrah from the date of the conditional sale 
up to the present time. He should likewise have ascertained 
whether the rules contained in Section 8, Regulation XVIL 1806, 
were duly observed or not. For these reasons, I remand the suit 
for re-investigation ; the usual order for the adjustment of costs, 
and refund of stamp duty. 


The 11th August 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 5 of 1846. 

Appeal from a decision of the Svdder Ameen of Monghyr, Ali 
» Buksh Khan^ dated 26th Decepfiber 1845. • 

% Tarun Lai, (Defendant,) Appellant, 
versiis 

*NsJ^huttooram Sahoo, (Plaintiff,) Respondent. * 

Claim, Company's rupees 731-4-2^. • 

This suit was instituted by respondent, on 2nd December 1844, 
for the recovery from appellant of a sum of Sicca rupees 466, 
advanced for grain under a bond beaidng date the 2nd Falgoon 
1250 F. S., together with Sicca rupees 219-9-12^, being the 
penalty for breach of engagement. The conditions of the bond 
being that defendant should furnish 300 rupees worth of wheat, 
and 166 rupees ;#rorth of gram according to the nerick (or price 
current) in force at the golas of two muhajuns therein named ; or, 
in default, to make good the value of that quantity of grain, at 
the Calcutta market price. 

The defendant, although^he acknowledged the notice sensed upon 
him on the 23rd December 1844, did not file his answer until the 
1st of August following, (his property having been attached un- 
der Regulation 11. 1806 in the interim) : he admitted the bond, 
but pleaded that he had furnished Sicca rupees 185-15 worth of 
wheat, and Sicca rupees 162-7^12 worth of gram, to one 
BuHee Fotadar, whom he calls a gomashta (or agent) of plaintiff, 
at his gola at Jukurpoora. , 

Witnesses were examined on both sides, and the sudder ameen, 
afh|p hearing the evidence, decreed in plaintiff^s favor, remarking 
that, as defendant could not produce any receipt signed by plain- 
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tiff himself^ and no payment had been entered on the back of the 
bond, he could place no reliance tipon the yaddashi (or memo- 
randum) without any signature, which he produced, nor could he 
credit the evidence of the witnesses, whom plaintiff brought for- 
ward to prove that he had furnished the gram to Bullee Potadar, 
especially, as the bond contained no stipulation for the payment 
being made to any such person. 

Nothing new is pleaded in appeal. I do not find any proof 
that Bullee Potadar was a gomashta of the plaintiff. On the con- 
trary, his witnesses state that the person who acted in that capa- 
city, at the time, at the gola named, was one Fuqueera Bhugguth : 
Bullee Potadar being only an inferior servant, who had no power 
to grant receipts. Moreover, it is very strange, if defendant had 
really furnished the grain, that he should have neglected to defend 
the suit for a period of eight months, and that he should have kept 
silent on this subject until after the death of the person to whom, 
he says, the payment was made. I look upon the defence as a 
mere attempt to evade payment of a just debt, and see no rea- 
son to disturb the decision of the lower court, which is hereby 
confirmed, with costs payable by the appellant. 

The ’17th August 1846. 

’ Present: F. GOULDSBURY, Judge. 

• Case No. 18 of 1846. 

‘ Appeal from a decision of the Principal Sudder Ameen^ Mahomed 
Majid Khan Bahadoor, dated 21st February 1^6. 

Kaleepershad Panday, for himself and as guardian of Doorgapershad, 
a minor, and Lutchmee Dutt Panday, (Defendants,) Appellants, 

versus 

Rajah Bidanund Sing, (Plaintiff,) Resj^ndent. 

Claim, Company's rupees 3,627rl2-4, on account of arrears of 
rent, with interest and costs. 

This is an action for the reversal of an order passed by the com- 
missjpiiOT of revenue, setting aside a summary decree, for the arrear 
claimedi given in plaintiff^s (respondent's) favour by the collector 
of Monghyr. - y, 

The plaint set forth that, under the plea that they held a puime 
lease from the late prrarietor, the defendants had made away with 
the jprofits of mouzas Punsaeen and others, which accrued in 1249 
F« That plaintiff instituted a summary suit, before the coUec* 
tor, for the rents of that year, which he estimated at thet kkam 
pydhmarj (or gross produce,) deductmg the expences of collestion, 
wd obtained a decree fOt the amount daimed, which the condftis- 
iidner of revenue^ on the 25th Juiuary 1844, set aside as illegal. 
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The defendants (appellants) in their answer referred to the 
defence made by tjiem in the case of mouza Mummai^ for' the rent 
of which a similar action had been brought, and which was to the 
effect that plaintiff cQjald not legally recover enhancect rents under 
Regulations VIL 1799 and VIEf. of 1831, except under a regular 
suit, and that the amount of rent claimed was excessive. They 
also contended for the validity of their alleged putnee tenure. 

The principal sudder ameen decreed the claim, for the reasons 
given by him in another similar case (No. 83) between the same 
parties, decided on the same date, which is now pending in appeal 
before the Court of Sudder Dewanny Adawlut. 

After this appeal had been preferred, a reference was made to tM 
Superior Court, for instructions in regard to the disposal of this 
and the two following suits, pending the decision of the case before 
thit tribunal, and the reply, this day received, (No. 1163 of the 7th 
instant,) is to the effect that they should be decided at once by this 
court, to the best of its judgment. 

The decisions of the principal sudder nmeen in this and the other 
cases are based upon one, passedby himon the28th February 1845, 
in which Shetaubee Lai and others were appellants and the re- 
•spondent in this case the other party, and, which was confirmed by 
this court ii^ appeal on the 9th June 1^5 ; — the reasons for that 
decision and its confirmation, being that ail agreements between 
the former proprietor and the putneedars became null and void on 
the safe"^^ the estate for arrears of revenue, and, consequently, 
that the purchaser was entitled to rent according to the hustabood 
jummU (or actual rents payable by the cultivators.) 

There can be no doubt of the zemindar^s right to cancel the tenure 
in the present instance, as it is of the same nature as the one above 
referred to, but he could not legally demand enhanced rent without 
having previously served upon the tenant the notice required by 
Section 9, Regulation V. 1812, nor could the collector, under 
Section 16, Regulation VIII. 1831, enforce summarily the payment 
of higher rents than those which the tenant had paid in past years, 
except upon proof of bond fide written engagements. In the pre- 
sent instance, the claim preferred to the collector was not properly 
cognizable as a summary suit, and the commissioner was, conse* 
quently, fully competent, under Section 4, Regulation VlII. 1831, 
to set aside the illegal award of the collector. Under these circum- 
stances, the plaintiflf^s action /or the reversal of the commissioner's 
order cannot lie, although there is nothing to prevent his briuging 
forward a regular suit, de novo, for the rent claimed, which can be 
tried^ on its nterits, without reference to the summary proceedings, 
which have been decl^d, by competent authority, to be null and 
void» * Under these circumstances I decree therappeal, and reverse 
the decision of the lower court with costs payable by respondent. 
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The l/TH August 1846, 

Present : F. GOULDSBURY, Iuhge. 

Case No. 19 of 1846. 

Appeal from a decision of the Principal Sudder Ameen^ Mahomed 
Majid Khan Bahadoor^ dated the 21^/ February 1846. 

Kalee Pershad Pandy and others^ (Defendants,) Appellants, 

versus 

Rajah Bidanund Sing, (Plaintiff,) Respondent, 

Claim, rupees 2,198-14-5, arrears of rent for 1249 F. S. 

The circumstance of this case being similar to those of No. 18 
"of 1846, the same orders are applicable to both. 

The 17tu August 1846. 

Present: F. GOULDSBURY, Judge. 

C^e No. 20 of 1846. 

Appeal from a decision of the Principal SudderAmeen, Mahomed 
Majid Khan Bahadoor^ dated 2\st February 1846. 

Kalee Pershad Pandy and others, (Defendants,) Appellants, 

versus 

Rajah Bidanund Sing, (Plaintiff,) Respondent. 

Claim, rupees 2,110-14-8, arrears of rent. 

This suit differs from the two preceding ones, in so far that the 
plaintiff has brought his action, for the recovery of the rent claim- 
ed, m o after it had been instituted sumiiiarily and 

struck off the file by the collector, for informality, with permission 
to re-institute it. There was therefore nothing to prevent its be- 
ing investigated on its merits. 

However, as the principal sudder ameen has altogether omitted 
to hold -any separate enquiry in the case, I remand it for re-inves- 
tigation, in order that he may take evidence from the plaintiff of 
the alleged service of the notice under Section 9, Regulation V. 
1812, and of the rent demanded being as stated by him, and also 
call upon the defendants for any evidence they may have to produce 
in refutation of those points : the usual order for refund of stamp 
dut^ 

The 17'rH August 1846. 

Present : F. GOULDSBURY, Judge. 

Case No. 168 of 1846. 

Appeal from a dedsion of the Moonsif of Boorvjgurra^ Mouhee 
Furfmt Al% passed on 25th May 18w. 

Gouhur Khan and Roushun Khan, (Defendants,) Appellants, 

versu^s 

Sheikh iSturreem Bux, (Plaintiff,) Respondent. 

Claim, Company's rupees 31-11-3. 
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The plaint sets forth that, on tiie above date, the refipoudeiils, 
together with their foth^ Muttroo Sahoo^ (since deceased,) borrowed 
from appellant Sicca rupees 16-11, and executed the Uep : that 
Muttroo Sahoo subsequently died after paying 2 rupees only of 
the debt, which now amounts (with interest equal to the principal) 
to the sum daimed. 

The respondents denied in toto, and pleaded that their father 
died in 13^ F. 8., b^are the alleged execution of the tem ; 
Ramdial Sahoo lived in Calcutta till 1245 P., and that Gqoidial 
has been, for a long time, employed in the aemindarry a^h/^vy 
at Gogree. ^ 

The tnooasiff dismissed tlie cldm, on the grounds that the bond 
had been wril^n on old paper with freth ink, and the names of 
the two subscribing witnesses, examined in support of it, had been 
written wukmeath those of the others, and also that plaintiff’s 
dtthee khata (day faook,)^hich was not produced when first c^ed 
for, appeared suspioiousT 

I find that, although (he whole subscribing witnesses to the 
1e^ were summcsied by the moonsiiF, only two of them were ex- 
amined, and no reason is assigned, on the proceedings, for the ab- 
sence of the rest. I accordingly remand the case, in order that, 
the enquiry may be complete, by taking the evidcjicc of those 
three persons, if they can be found. The usual order for refund 
of stamp duty, &c. 

. * The 18th Augost 1846. 

Present: P. GOUIDSBURY, Judge. 

Case No. 169 of 1846. 

Appeal from a decision passed by the Moon^ff of Nooryunge, 
Mmdvee Moheeoodeen, on the 30th May 1^. 

Chundeepenhad and others, (Plaintiffs,) Appellants, 
versus , 

Bhowun Mjahton and others, (Defendahts,) Respondents. 
Claim, jCoilipaHy^s mpoes 

This 8U» instituta<d ^ ^e |^|ab;itiffs> on the 7th August 
1845, to recover foom defeii^ptl W aiqoifot (with interest) of a 
decree, passed by a former apWen Mooriiyt on the 38th 
DopmniMr 1821, which, Mrisd into execution 
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but that it had afterwards been Burreptitioualy obtained by the 
plaintiffs, who now fraudulently sue for &e amdunt after a lap8e>of 
upwards of twenty-five years. . 

The moonsiff considered such a huit to be inadmissible, and dis* 
missed the claim. 

The plaintiff has evidently misunderstood the meaning of the 
Constructions to which he refers, for it is clearly stated in Con- 
structions Nos. 136 and 1348, that decrees may be exeeuted after 
twelve years, provided good and sufficient canse for the delay be 
shetcn, and consequently there was nothing to prevent his applying 
for execution in the usual manner. He has, however, preferred tq 
go to the expcnce of instituting a regidar suit, which must be tried 
tinder the law of limitation applicable to such matters. Jn the 
prpsent instance, if the cause of action be held to date from the 
decree of the sudder ameen, a period of nearly twenty^four yeais 
has elapsed since it arose, and consequei^jiy, as plaintiff has assign- 
ed no satisfactory reason why he did not enforce it within tlie 
period of twelve years, his claim cannot," under the provisions of 
Section 14, Regnliition III. 1798, now be admitted. For these 
reasons 1 dismiss the appeal with costs. 


The 18th August 1846. 

Presevt: F. GOUI^HSBURY, Judge. 

Case No. 170 of 1846. 

Appeal from a decision of the Moonsiff of Monqhyr, AH Buksh Khan, 
dated the 29M Kfoy 1846, ^ 

Roopchuiid Bhuguth, (Defendant,) Appellant, 

* v&rsns 

Sheikh Ruheem Bux, (Plaintiff,) Respondent. 

Claim, Company’s rupees 23-10-9-12, on account of arrears of 
pay from 8th June 1843 to 19th June 18^. 

The plmnt set forth that a 10 anna share of mouza Hurpoor was 
held, in the following portidns^ the undermentioned per- 
sons, viz. 4 annas by MiV John I^cis Caatint j 3 aiuun by 
KhodaBux; and 3 annas by defendant. m 

That plaintiff was appoint^ gomashta for the collection of their 
respective portions of the rent, by aUtbree, on a aidary olft rupew 
permcmth)Uhder a mtnnd (or wammtof offine) signed by tton all. 
That on the 19th of June 1844, a nmssil bakee account was made 
out and signed by Mr. Caston, vfhich exhibited n balanee of rn- 
peesL dne W jdaintiff, of J^rv’Caaton mid 
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The (lefendaut did not deny tlxat such a sumud had been given, 
but attedipted to shew that the 5 rupees, agreed-upon by the three 
co-sharers it^ho signed it, was for the collection of tlie rents of the 
whole mouza, and that tlie holders of the other 6 annas share re- . 
fused to ratify it, thereby leaving plaintiff^s wages, piwaLle by the 
holders of the 10 annas portion at only 3 rupees, ^ annas per 
mensem. 

The moonsiif, finding it to have been proved by the sunmd signed 
by defendant and his two co-parceners, and by the rest of the 
evidence, that they had all agreed to pay plaintiff at the rate of 5 
rupees a month for the collection of their rents only, and that 
both Mr. Caston and Khoda Bux had paid their shares of the 
same, while defendant had not liquidated his, decreed in plaintifl'^s 
favor for the full amount claimed. 

No sufficient ground has been shewn by appellant to impugn tiie 
justness of this decision, jrluch is hereby confirmed under the pro- 
visions of Clause 2, Section 2, Regulation IX. of 1831, with costs 
payable by appellant. 

The 25yH August 1846. 

Present : F. GOULDSBURY, Judge. 

Case No. 171 of 1846. 

Appeal from a decidonqf Moulvee Furfmt Ally^ Moomiff of Soomf- 
gurra^ passed on bth June ltM6. 

Mr, George Collis, (Defendant,) Appellant, 
versus 

Musst. Beebee Ameena, (Plaintiff,) Respondent. 

Claim, rupees 32-4-3, for possession of a 5 annas, 17 gundabs, 
16 cowries share of mouza Jhuckerpoor, and to set aside a bill of 
sale for the same, dated 12tii July 1845. 

The respondent instituted this suit on the 24th December 1845, 
claiming the right of pre-emption in the above property by reason 
of her being the proprietress of a 3 unnas, 15 gundalis, 14 cowries 
share in t^ estate : she states that, in consequence of her share 
having l^iksed out to 'Another party (Moorit Coor,) she did 
not know of the sale toaj^peUant^ of the share of Sidhoo lioU, until 
the issue of the usual notice firom the collectorate when a mutation 
of names was applied for, (the SSth Aughun 1253^) when sheim- 
sent one of her servants to tender the purchase money 
to the vendor and purdiaser, both of whom refused to take it. 

The defence set by the purchaser (for the vendor did not ap- 
pear) is thatiplBixitiflre inteiSaet m the property is merely a nxmiml 
one, aririi^ Cain £maum Ally (the re^ proprietor) having 
purchiM^ed the sam^ in the name of plaintiff’s hiisbmid Azim Ally, 
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one of his slaves: that two days after his (Mr, Collis’) purchase 
he informed the heirs of Emam Ally, (Feda Iloseiii and Akber 
Qhazi,) neither of whom objected at the time although they after- 
wards put up the plaintiff to bring this action. 

The moonsift*, after calling for an exposition of the law from the 
Mahoincdan law officer, decided in plaintiff^s favor on the grounds 
that she had brought forward her claim within one month after she 
liad received intelligence of the sale, and that Fe<la Hosein and 
Akber Ghazi had nothing to do with the property. 

Ill this case it is clear that the plaintiff is the recorded proprie- 
tress of the share mentioned in the petition of plaint as hers, and 
which her witnesses state belongs to herself : no one else has cOme 
forward to claim it, and consequently the purchaser’s assertion 
that Feda Hosein and Akber Ghazi are the real proprietors (of 
wfiich he has failed to adduce satisfactory proof) cannot avail him. 
'^rhe moonsifFs decision is in strict confonnity with the Mahome- 
dan law, and I see no reason to disturb it. 

Appeal dismissed with costs. 

Tills 25tii AnoDgT 1H46. 

Present: F. GOULDSBpRY, Judge. 

Case No. 172 of 1846. 

Appeal from a decision of Moulvee MoheeoodeeUj Moonsiff of Noor- 
gunge y dated Sth June 1846. ^ 

Chand Khan, (Plaintiff,) Appellant, 
versus 

Munnoo Muhton, (Defendant,) Respondent. 

Tins suit w^as instituted by appellant for the recovery of the 
value of two cows, w hich respondent had in his charge, together 
with tliat of their milk ; the whole estimated at Company’s rupees 
31-12-9. 

It appears from the record that appellant made over seven cows to 
respondent to graze ivith his own cattle, and that the latter returned 
only four of the number. The respondent’s plea is that the other 
three were killed by tigers, whikt aj^pellant maintains that only 
one was so destroyed, and that respondent promised to make good 
the value of the other two. * 

Witnesses have been examined oti both fades, and the moonsiff 
has given the case against the appellant, but ordered that each shall 
pay his own costs. , * 

• It appears from the appellant’^ petitidti of plaint, and froih the 
evidence of some of his witnesses, thit the matter was invesli^ed 
by the zemindar Bechoo Ram Ghowdry> who decidai that respond- 
ent should restore the two cows in question, which he then piomis- 
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ed to do, .but the zemindar lias not been named as a witness. I ac^ 
cordingly remand the suit in order that the nmonsiff may take 
his evidence ^and try the case de novo .* the usual order for refund 
of stain j) duty, &c. 


The 24th August 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 7 of 1846* 

Appeal from a derision of Moulvee Ally Bux Khan^ Sadder Ameen 
of Monghyr, dated I6th February 1846. 

Syud Siifdur Hosein Khan, and Musst. Zynuh, widow of Shah Ma- 
homed Hosein, deceased, (Defeiulants,) Appellants, 

versus 

Musst. Budeeha, (Plaintiff,) Respondent. 

This suit was instituted, on the 30th December 1842, by re- 
spondent, to recover the amount of Company’s rupees 91)6, 5 annas, . 
16 gundahs, 2 eowrees, due from appellants and others, (exempted 
by the lower court,) under an instalment bond executed by Maho- 
med Hosein, on the 4th Shewal 1236 Fuslee^ in favor of the re- 
spondent’s husband Shekh Moula Bux. 

The plaint set forth that the bond in question stipulated for the 
payment of Sicca rupees 1450, in ten instalments ; the first (of 
100 rupees) to be discharged in 12116 F. S., and the remaining nine 
to be liquidated, from 1237 till 1245 F. S., by annual payments 
of 150 rupees each : that, for the payment of this debt, the 
share of Musst. Zynub, in pergunnah Ubhyepoor, was mortgaged 
to the lender, on condition that whatever profits remained, after the 
payment of each year’s instalment, shd!ild be enjoyed by Maho- 
med Hosein himself : that as the sujjada^nisheen (or superior of 
the durgah) at Moulanugur collects the whole of the rents 
of the pergiinnah, and divides the profits among the several co-par- 
ceners^a Ibtter was written to Shall Mahomed Wajid, the then 
superior, to that effect, andlie, accordingly, paid four instillments 
(from 1236 to 1239 F# S.) to plaintiflPs husband and herself ; that, 
from 1240 F. till 6th of Zehad 1243, a further payment of Sicca 
rupees 533-9-1-6 was made by the same, and a damn of 31 rupees 
liquidated by the present sfu^addJhnisheen^ since which no further 
payments have been made: that, in the end of the month of 
JRubbee odf Musst; Zynub had an account fumssil ba^ 

ke^J out bjr Nirpui Eal Dewan^ which, after credititlg the 
sums aboves^ntioiied, shewed a bahmee of Sicca rupees 7^4-6- 
1S^14> stUl due, ^hd to which Zynub her seal. 
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Syiid Sufder Ilosciu admitted the instalment bond, but plead- 
ed that the full ai^ount of the debt had been realized from the 
usufruct of the property mortgaged* 

Musst. Zyiiub pleaded ignorance of the kistbundee ; that she 
never has had possession of her husband^s property, and that she 
did not affix her seal to the wassil bakee account* 

The sudder ameen remarked that Sufder Hosein had failed to 
adduce proof of his assertion that full payment had been made, 
either in the shape of receipts or parole evidence, while plaintiff 
(respondent) had proved by witnesses that an account had been 
made out (as stated in the plaint) shewing a balance due of rupees 
794-6-18-14. He, accordingly passed a decree for the ainounf 
claimed, against Sufder Hosein and Musst. Zynub, and the estate 
of the two daughters of Mahomed Hosein. 

The principal plea brought forward in appeal from this decision 
is that the wassil bakee account referred to by respondent was not 
produced in tlie lower court. 

The plaintiff (respondent) admits the rcalizjition of four instal- 
ments in full, from 1236 to 1239 F. S., or 5.50 rupees as well as 
subse(iuent payments to the amount of 564-9-1-6, making a total 
• received by her of rupees 1,1 14-9-1-6 in part of a debt of rupees 
1450, only Jiablc to interest on the instalments not paid within 
the prescribed period. She has not hied any tvassil bakee ac- 
count, nor it is clear how she makes out so large as sum as Com- 
pany’s rupees 996 to be still due, as she has not specified 
the dates upon which the sums realized between 4:he years 1240 
and 1243 F. S. were received, without which the interest 
cannot be properly calculaJed. 1 accordingly remand the case, in 
order that she may be called upon to supply this omission. The 
usual order for refund of stamp duty, &c. 

The 28th August 1846. 

Present; F. GOULDSBURY, Judge. 

Case No. 174 of 1846. 

Appeal from a decision of Moulvee Humeedoodeen Ahmad ^ Moomiff 
- of Kishengun^e^ dated V^th June 1846. 

Mr. Wm. Fitzpatrick, (Plidntiff,) Appellant, 
versus 

Khedoo Sing and others, (Defendants,) Respondents. 

Claim, Company's rupees 214-., 

The petition of plaint set fbrt^^l;]hat> on the 7t^ December 1843, 
Bhoop Narain 3ing and others^i in alNigVt shareholdi^rs in mp^ 2 ;a 
Pyta Bhada and Puttee Bysa, granted a lease to apueR^pt of a 
2 annas, 13 gundahs share in tliq same at,a yearly rent pf ^ i^pees, 
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and executed a separate obligation (ikrarnarmh) at tlie same time, 
in which it was stipulated that they arid the other maliks were to 
pay rents fpr their hamieh lands (cultivated by themselves) the 
same as other ryots after measurement, but that if Juiy of them, 
obstructed the respondent and would not pay, the farmer vvas to sue 
them in the court for the same, and failing to get it by this method 
he was to be allowed a remission of rent to the extent of 214 ru- 
pees per annum : that notwithstanding the maliks would not 
allow their holdings to be measured, nor would they pay any rent, 
and that in consequence respondeiit is compelled to sue them all 
under the terms of the ikrarmmah. 

Khedoo Sing and the rest who wei% not parties to the ikrarnamah 
pleaded that they had never paid rent for their kanneh lands, nor 
received any from their co-parceriers on that account. 

Bhoop Narain Sing and the other subscribing parties to the 
s^jreenient pleaded that appellant had not acted up to its stipu- 
lations, in as much as he neither measured the lands, nor instituted 
a suit within two years, thereby forfeiting his claim to the re- 
mission of the 214 inipees. 

The moonsiff, being of opinion that a double claim was involved 
in the petition of plaint, dismissed the suit, with permission to 
plaintiff (respondent) to institute a fresh suit. 

1 do not ,find any such irregularity in this action as could 
afford grounds for the dismissal of the claim without a trial 
of the case on its merits : the ikrarnamah^ it is true, is ra- 
ther an unusual kind of document, as it stipulates for certain 
acts to be done by persons not parties to it : however the mooii- 
siff was not bound to enforce its provisions against such parties ; 
all he had to do was to ascertain whether under the circumstances 
set forth, the plaintiff (appellant) was entitled to the sum claimed 
by him either from the whole of the defendants or any of them, in 
consequence of any failure on their part in acting up to the terms 
of the agreement. I accordingly remand the suit for reinvestiga- 
tiou and decision on its merits. The usual order for refund of 
stamp duty, &c. 

^ ^ The 28th Mgust 1846. 

Pebsent! F. BOULDSBURY, Judge. 

Case No. 78 of 1846. 

jifpmlfrom the decidon ofMouIvee Moheeooddeen, Moonsiff of 
NoorffUttgey dated I0th June 1846, 

Sheebdial Jha, (Defeo^utj) Appellant^ 
versus 

.}• Sing, (FkiDtiff,) Respondent, 

rupises 0412^, prmcipai Snd interest of Wages. ’ 

Hiis Suit ii^tuted, on the I7th March last, by the respond- 
ent, for the rteSvery of the above suna from appellant, who, re- 
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spondent stated^ had appointed (on the 6th Poos 1251 F.)the latter 
to be his gomashtd^ for the collection of the rents of certain invalid 
jagheer lands in monza Spbhanpoor^ on a monthly salary of 
3 J rupees, but turned him off on the 8th Cheyt without paying him 
in full. 

The defence is that, after receiving a month^s pay in advance, the 
respondent only worked for a few days, notwithstanding which he 
demanded his full pay up to the 8th Cheyt, which was paid to him 
without the sumud (ot warrant of office) being returned by 
respondent. 

The moonsiff, after examining witnesses on both sides, decided 
in respondent's favor, discrediting the plea of payment in full 
advanced by the other party, as hmig primd facie improbable and 
unsupported by any receipt or written acknowledgment, and 1 see 
no reason for disturbing this decision, which is hereby confirmed, 
with costs payable by appellant. 

The 31st August 1846. 

Present: F. GOULDSBURY, Judge. 

* Case No. 6 of 184Q. 

Appeal froim a decision of the Sudder 4?neen of Monghyr^ dated 
2Sth January 1846. 

Ruffee Khan, Soojhan Khan, and Meherban Muhton, 
(Defendants,) Appellants, 

versus 

Sheikh Moongheiree, (pauper, Plaintiff,) Respondent. 

Claim, Company’s rupees 992-7 for possession of 50 beegahs 
of land, situated in mouzah Govindpoor, pergunnah Furkeea, with 
mesne profits. 

This suit was instituted formd pauperis by the respondent, 
on the 29th August 1844. The plaint set forth that Bahadoor 
Naik got a grant of 50 beegahs of land from Government, which 
he and his brother Muunoo held joint possession of during their 
lives s that, after their death, Musst, Handah, the widow or Baha- 
door Naik, and his nephew Sheik Jbubbun, (plaintiff’s father,) 
succeeded to the property : that, on the demise of Musst. Handah, 
Sheikh Jhubbun became sole heir, and when he died, he left his 
widow Musst. Phoola and plaintiff as his representatives : that tfte 
defendants’ ancestress Musst. Bukhtoiiree was in no way connected 
with the deceased Naik, yet the defendants contrived to get a set- 
tlement made with them for the land, to the exclusion of plaintiff, 
after which they sold 25 beegaiis foft 375 rupees to Meherban 
Muhton ; t^at, whep a mutation of nati^s (consequent on the last 
named transaction) was applied for, the plaintiff objected, and was 
referred by the collector to a regular miU 
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The defendant pleaded that Sheikh Jhubbun Maintiff^s father) 
had nothing to do with the property, which, at the death of Baha- 
door Naik, Hevolved upon hi^ tim widows Musst. Handah and 
Bukhtoiiree and a son called Tenee: that Musst. Bukhtotiree, at 
her demise, left a daughter called Roushun, who succeeded to the 
property, jointly with Tenee, under a deed of gift dated in Aghun 
1223 F. S., executed in their favor by Bukhtouree \ thatHhe de- 
fendants, as the heirs of Musst. Roushun, (Ruflfee Khan being her 
husband, and Soojun KKah he]j|Son,) have held undisturbed pos-' 
session since her death. 

‘ The sudder ameen, considering it to have been established by 
the evidence and by the statements of both parties, that the plain- 
tiflPs grandfather Munnoo was the brother, and the defendants^ 
ancestress Musst. Bukhtouree the widow of Bahadoor Niiik, pipo- 
<?eeded to dispose of the case under bis interpretation of the Ma- 
homedan law of inheritance, by which he held that the widows of 
Bahadoor Naik were entitled to a fourth share, and the nephew, 
plaintiff^s father, to 3-4th8, and that the share of Musst. Handah, 
on her demise, devolved upon the latter, thus entitling him to 43 
beegahs, 15 cottas out of the SObeegahs acquired by their common 
ancestor, for which quantity, with mesne profits thereof, he gave a 
decree in plaintiff’s favor. 

Against this decision, it is contended by the appellants that the 
claim was barred by the rule of limitations : that Munnoo having 
died before his brother, Kis heirs were excluded from the 
inheritance, and that, as plaintifFs father never had possession, he 
(plaintiff) could not legally claim ii. That Musst. Handah’s 
share could not go to her husband’s heirs under the Mahomedan 
law. 

On the 11th August 1846> the appeal was admitted, and the 
Maliomedan law officer was called upon to state whether the sud- 
der ameen’s mterpretation of the law was corr^t, or not. ^ His 
reply has this day been read, and is to the effect that the division 
made by the lower court was erroneous, in as much as, supposing 
Bahadooi Naik to have left two widows and a nephew, the estate 
shoi^ hlive beeu made eight portions^ one p( which would 
have devolved upon each bf the widows, and the remaining six 
upon the nephew, or, supposing him to have left a son also, 
latter would l>®en entitled to 14-16ths, and the widows 
to l-16th each; or, in the event o( the son^s previous dleath, and 
the ^urvivoirs h^jing as above stated, the estate should have been 
made into forty-eight shares, seventeen of which would have de- 
volved upon t|ie son^s mother, twenty-eight upon the nephew, 
and three iipc^ the childleis widows. 

As the, ^dsibn of the lower court is contrary to law, and the 
sudder ameen has not made due enquiries in^ regard to the fact 
(alleged by appellants) of Baliacloor Naik having left a son, which, 
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if proved, would materially affect the shares to which the con- 
tending parties would each be entitled to, I remand the case for 
re-investigation. The sudder ameen should also ascertain (if such 
a sou be proved to have existed) wluch of the two widows was his 
mother, and also wdiethcr Musst. Roushunthe defendants^ an- 
cestress was the daughter of Bahadpor N^ik, and, if so, how it hap- 
pened that she the son inherited equally after Musst. Bukh- 
touree’a death, as stated by appellants. He should also ascertain 
dearly wJim the cause of action §rose, how long the appellants have 
had undisturbed possession, and whether the limitation prescribed 
by Itegulation II, 1805 applies to the case, or not. The usuid 
order for refund of stamp duty, &c. 

• The 31st August 1846. 

Present: F. GOULDSBURY, Judge. 

Case No. 11 of 1845. 

Appeal froan a decision of the late Sudder Ameen of Monghyry 
Lala Dataram, dated the 21^/ of February 1845. 

Musst. Louga, (Defendant,), Appellant, 

• versus • 

Musst. Doolar Coerce, widow of Puran Sing, Jemadar, deceased, 

( Plaintiff,) Respondent. 

This suit was instituted, by respondents, on 16th January 1843, 
to recover possession, with mesne profits, of 31 beegahs, 2 cos., 
3 dhooTSy and 18 dhoonkees^oi jagheer land, said to have been taken 
hold of by appellant and her moostajir Phecoo Sing, under tJie fol- 
lowing circumstances. 

Puran Sing, jemadar, an invalid soldier, obtained from Govern- 
ment a grant of 101 beegahs, 8 cos., and 37 dhoors as a jagheer un- 
der the provisions Of Regulation 1. 1804, of which 40 beegaiis, 2 Cos., 
3 dhoors, and 18 dhoorhees are situated in Nizampoor, 26 beegahs in 
Khooshal Tola, and 26 beegahs in Soojkee Baree Dearah ; the rest 
being the site of his dwelling house ; he married plaintiff, and had 
four sons by her, and of the above mentioned land, he made over 
21 beegahs (viz. 6 b. in Dearah Khoosfial Tola, 6 in Soojkee Baree, 
and 9 in Nizampoor) to Mahungoo Sing (the husband of appellant) 
whom he had brought np, under a deed bearing date the 7th Asaur 
1226 F. S. After the jemadar’s death, a son of plaiiitifl'^s, by name 
Mudhao, dispossessed Mahungoo Sing of these 2l beegahs, and re- 
ference was in consequence had t6 the regulating officer of the in- 
valid thannahs, who, on the 10th March 1827, reinstated Mahungoo 
Sing therein, the plaintiff retaining possession of the remaiiid^ of 
the jagheer. In 1241 F. a joint settlement was concluded with 
plaintiff and Musst. Louga, the vddow of Mahungoo Sing, 
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for the whole 9 at a juma of 41 rupees, 13 annas, 4 pie, accord- 
ing to which the moostajirs (who held leases frotn the deceased je- 
madar) paid the rents of the 21 beegahs to Musst. Louga, and of 
the rest of the land to plaintiff. In 1244 F. S., one of the moos- 
tajirs, Phecoo Sing, colluded with Musst. Louga, and dispossessed 
plaintiff of the Nizampoor land. She instituted a summary suit 
before the collector for the rents, which was dismissed on default ; 
she then brought a second (summary) action for the arrears of 
1247 F. S., which Phecoo Sing defended, pleading that he had al- 
ready paid the rents to Musst. Louga, and which was dismissed in 
consequence, and the plaintiff referred to a regular suit t she then 
sued Phecoo Sing, in the sudder ameen’s court, for the rent from 
1244 to 1248 F. S, inclusive, but this claim was likewise dismissed, 
and she was told to sue {or posBession of the land, which she now 
does, laying her action at Sicca rupees 617-4, or Company's rupees 
647-3-2, viz. 321-2, the value of the land, at the rate of 10 rupees 
per beegab, and 296-2, being the wassilat (or mesne profits) of it. 

Phecoo Sing denied the plaintiff^s claim to the land, which he 
stated had been held by him in lease from the year 1208 F. at a 
juma of 41 rupees, from Puran Sing jemadar, Mahungoo Sing, 
and Musst. Louga, successively ; and that he had paid the rents, 
to those parties, up to the year 1250 F. S., and holds their receipts 
for the same. He also stated that Musst. Louga had, in considera- 
tion of an advance of 125 rupees, given him a fresh lease for 
19 years. ^ ^ 

Musst. Louga, in her answer, alleged that plaintiff was not the 
wife of the jemadar, but merely a slave girl (kuneez) while her 
husband Mahungoo Sing was his adopted son, a tumleekmmah 
(or deed of assignment) of the whole of his property having been 
executed in his favor by the jemadar, who kept that document by 
him in consequence of Mahungoo Sing’s minority, and executed 
amiher deed in his (Mahungoo Sing’s) favor for the 21 beegahs. 
She also jjleaded that, as plaintiff had been out of possession, (by 
her own shewing) for a period of 18 years, her claim was barred 
by the l^w of limitations* 

Tfce sudder ameen was of opinion that it had been clearly esta- 
blished, by oral and docuidentary evidence, that Mahungoo Sing, 
the husband of appellant, was no relation to, nor even of the same 
cast as the deceased jemadar ; but that he had been brought up 
by him from childhood, and bad 21 beegahs assigned to him out of 
the jemadar’s jagheers, in possession of which he was upheld by 
the regulating officer on the 10th March 1827- He, therefore, 
considered his right to so much land as indisputable, but that 
plaintiff, iis the of the deceased jagheerdar, was fully entitled 
to the remainder. He discredited the inmleeknamah entirely, as 
it had not been produced before the regulating officer, and had 
moreover been vitiated by the subsequent deed under w.hich the 
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husbiflul of Musst. Longa acquired the 21 beegahs held by her. 
For these reasons, he decreed the plaintiff^s claim against Musst. 
Louga for possession of the land claimed, and for wasildt at the rate 
of 1 rupee per beegah, e^Cempting Pliecoo Sing from liability. 

Nothing new is pleaded in appeal from this decision. 

It appears from the roobocciry (or proceeding) of Major Spot- 
tiswood, the regulating officer of the invalid thannahs, dated the 
10th of March 1827> that when Mahungoo Sing laid claim to the 
21 beegahs above mentioned as the adopted son of Puran Sing 
jemadar^ a full enquiry was. held by questioning the resident 
invalid sepoys and heirs on the subject, the result of which 
tended to prove that he had been brought up from childhood 
by the deceased jemadar, but that no regular deed of adop- 
tion had been, to their knowledge, executed in his favor, and 
no such document was produced before the regulating officer. 
Moreover Mahungoo Sing, at that time, laid claim to only 
21 l)ecgahs under a separate deed of gift, and not to the 
whole estate. The plaintiff ^s witnesses in this case (all of whom 
are inhabitants of the invalid thannah in which the lands lie) de- 
^pose to the respondent having been the married wife of Puran 
Sing, and to her having had several children by him, some of 
whom are still living. The settlement of the lands^ has been con- 
cluded in the joint names of Doolar Coor and Musst. Louga, and 
their joint possession is shown by the collector’s dakhilas (or re- 
ceipts) for the years 1839 and 1840. *For these reasons, I am clear- 
ly of opinion that appellant is entitled to no more than has been 
awarded to her by the sudder anieen, whose decision is hereby up- 
held, with costs chargeable to appellant. 
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The 3n August 184(). 

Vm ese NT : A. 8M ELT, .1 u dg e. 

No. \M. 

. Ipiwaf from the dechton of Mooluvre AH fft/dtr, Mooosijf of 
Hamnnarrah^ doled the April 

(iholjiin Kuluiulur uiul others, (Defcndiiiits,) Appellants, 
verms 

Moonga Be('])ee, (Plaintiff,) Rc'spondent. 

Judgment. 

This suit was instituted for the possession of a four annas share 
of sixty one i)e('gahs, six kottahs.of khlrajee land. The inoonsiff, 
haviiijL^ M\y eiHjuired into the merits of the case, and taken an ex- 
•position of the Mahoinedan law^ from thedaw officer of the court, 
decreed in fftvor of the plaintiff. In this jindint^, 1 entirely concur. 
The ap[)ellants state their having ]mrchased the land now clainu'd 
from Majoo the mother of respondent, but have no deed of sale or 
any other document to jirove the sale. 1 therefore confirm the 
inoonsiff''s decision. 

The 3d August 181(5. 

PitESENT : A. SMELT, JujxjE. 

No. 135. 

Appeal from Ihe decision of Naziroodeen Mahomed^ Moonsiff of 
(Jnlna^ doled i fie \>^lh April 

Moodhoo 8oodhun Rae, (Plaintiff,) Appellant, 

I'ersus 

Miidun Mohun Banorjee and others, (defendants,) iiespondents. 

Judgment. 

This suit was instituted, before the moonsiff of Cub > a, to reco- 
ver the sum of rupees ninety-two, fourteen annas, and ten guiidahs, 
from the defendants, the balance of account. The nioonsilf, not con- 
sidering the plaint proved against the defendants, dismissed tlu' 
case; .from this decision an appeal isjiow preferred. In my opi- 
nion, the moonsiff’s decision is correct, for the khatta which ought 
to have supported the plaint, is susj)icio\is ; and althougli the 
moonsiff summoned the writer of it, and every one likely t() throu 
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light on the oasi*, and who might prove the plaintiff’s demand, he 
eitlicr would not^ or could not bring forwards any one of tiuMu. 
Under thest' eireumstanees I dismiss tht* appeal, and confirm ilu' 
louer court’s judgment. 

Tijk dm August 18dG. 

Prksknt: a. smelt, Juogk. 

No. 145. 

Jppmt from the (terisioo of Ginu/n Vhvrn t^homv^ Mooim\lf oj 
* Sulee7tff/hf/d^ dated the 29th April IS4(). 

Syud Subkooloollah and others, (Defendants,) Appellants, 

versus 

Mohesh C’liuiider Gosaul, (Plaintiff’,) Resj)()nd(‘nt. 

Judgment. 

This plaint was prefiirred, before the moonsilf of Siileemal)a(l, 
to receive back the rent which tlie plaintiff’ liad paid into the col- 
h'ctor’s treasury, on ac(‘ount o^ the defendants and to stay the 
sale of defendant’s estate called Kuttal Gatehee. The moonsilV' 
decreed the case in favor of tlie plaintiff; and from the-proceedings 
held before that officer, it clearly appears that the respondemt, 
who is the farmer of the estate, paid tlie sum stall'd, to save the 
appellants’ estate from being sold, and he is consi‘(pi(‘ntly ('iititkd 
to a return of* the same from the appellant. I therefore confirm 
the moonsift’’s decision, and dismiss the appeal. 

The 4tii August 184(>. 

PuESEXT : A. SMELT, Judge. 

No. 140. 

Appeal from the decision of Srcc Kiinth Sirn/h^ Moonsiff of Samaa- 
tce^ dated the 2\th April I84(>. 

Kisto Chunder Iloy, (Defendant,) Ajipellant, 
versus 

Ram Dhun Ha^ra (Plaintiff,) Respondent. 

Judgment. 

This plaint was preferred to recover sixteen rupees, thirteen 
annas, balance of revenue. The moonsiff decided the case in favor 
of the plaintiff, but did not give the defendant the power of defend- 
ing his case, as reijuired by Construction No. 375. The deffend- 
ant, it is true, did not file <iny answer, till after the plaintiff had 
fih'd his proofs ; but under the CoiLStruction, the moonsiff might 
ha\e taken tlu' defendant’s proof, because he did receive his an- 
swer to the pcunt, and ought certainly to have admitted him to 



/ILL A 11 EAST Bl RinVAN. 


plead in his own defence, and to adduce any proof he initi^ht pos- 
sess. I do not ccwisider the case complete, and under these cir- 
cumstances I return it for furtlier investigation. • 

The 4tii Aitgust 1846. 

Present : A. 8MKLT, Judge. 

No. 149. 

Appeal from, the derision of Nuzlroodeen Mahomed^ Moonsiff of 
Cuhu/, dafed the ^ th May 1S4(>. 

Isan Chiinder Bamu’jee, (nefendant,) Appellant, 
versus 

. Kunuil Doss, (Plaintiff,) Res])ondenf. 

JlTD(iMEN’T. 

Tms case was instituted to recover from the defendant fifteen 
rupees, five annas, the amount of crops made away with by the de- 
fendant. Tile moonsiff decreed in favor of the plaintiif, after taking 
the evidence of several witnesses on both sides, hut never called for 
any pottahs or jotes from either to shew who Imd the right to cul- 
tivate the hind, from wliicli the crops lK|d been taken away. It 
was necessary I tliink that he should have satisfied himself on this 
point, and I therefore return the case to him for further eiujuiry. 

The 5tii Aucsust 1846. 

Present: A. SMELT, Judge. 

No. 152. 

Appeal fr07)i the decision of Peai'cc Mohan Bunot'jee^ Moonsiff of 
Kytce, dated the bth May 1846. 

Bissonauth Kupareea, (Plaintiff,) Appellant, 

I'ersns 

Isan Chunder Mookerjee and others, (Defendants,) Bespondents. 

J U DOME NT. 

This suit M^as instituted to recover from the defendants Com- 
pany's rupees nine, three annas, and four gundahs, arrears of re- 
venue, which had been running on from 124(J B. S, to 1251 B. S. 
The, moonsiff passed a decree in favor of the plaintiff, for rupees 
four, six annas, seven and half gundahs, and for the remainder of 
the claim, the defendants, respondents, filed the receipts of rent 
granted by the plaintitPs goniastah. lj|rom this decision the plain- 
titt* npw appeals, and states the receipts produced are incorrect, 
and do not agree with the accounts given in by the goinastah to 
appellant. The deposition of this gomastah clearly proves the pay- 
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merit by the defendants, at the time the gomastah was employed 
as the constituted agent on the part of the appelant and plaintiff. 
I therefore, consider the moonsiff’s decision quite correct and up- 
hold it, dismissing the appeal. 

The 5th August 1846. 

Preseixt : A. SMELT;» Judge. 

No. 153. 

Appeal from the decision of Pearce Mohnn Banorjee^ Moonsiff of 
Kytee^ dated Ath May 1846. 

Bissonauth Kiiporeea, (Plaintiff,) Appellant, 
versus 

Nyan Chuiider Bhuttarchaj, (Defendant,) Respondent. 

Judgment, 

This case is of precisely a similar nature to No. 152, decided 
this day. The plaint was for the recovery of revenue from 1246 
to 1251 B. S., and amounting in the aggregate to rupees thirty, 
twelve annas, and sixteen gundahs, with interest. For the reasons 
stated in the preceding f;ase, the moonsiff decreed in 'favor of the 
plaintiff for rupees seven, one anna, and five gundahs, but dis- 
allowed the “increased jumma of rupees two and eight annas per 
annum, for 1250 and 1251 B. S., which defendant declared he had 
given up, andTclinquished the land on which it had been assessed, 
llie moonsiff^s decision is upheld, w^th the exception of the in- 
creased juma of two rupees and eight annas per annum, which 
the respondent^s ekrar fully entitles the appellant to receive ; and 
besides this, the respondent has produced no satisfactory proof of 
any isteefah. 


The 6th August 1846. 

Present: A. SMELT, Judge. 

No. 154. 

Appkul from the decision of Pearee Mohun Banorjecy Moonsiff of 
Kyiecy dated 2nd May 1846. 

Juggomohun Bose, (Defendant,) Appellant, 
versus 

Muddoo Soodun Raee and others, (Plaintiffs,) Respondents. 
Judgment. 

This suit was instituted to recover the sum of rupees two* 
hundred and nmety-four from the defendant, being the amount 
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value of paddy^ &C .3 sold by defendant under Regulation V. of 
1842. The moonsiff decreed to the jdaintiflF rupees one hundred 
and forty, tlie value of the produce of 14 bcegahs of land, esti- 
mated at ten ruj)ees per beegah ; and it appears from the moon- 
siff^s proceedings, that the attachment and sale of these crops 
was unjust on the part of the appellant. The appeal is made to 
set aside the amount of the moonsilf’s decree, which is stated to 
be exorbitant, the fact of the crop having been unjustly sold is 
not denied. It appears to me that the moonsiff’s decision has 
fixed the rate of ten rupees per beegah too high, I therefore 
amend his decree, and allow eight rupees per beegah, which from 
the enquiries 1 have made, seems to be more correct. A decree 
is given for rupees one hundred and twelve, and appellant will 
pay amount of costs, 

IhiE 6th Aitglst 1846. 

Present: A. SMELT, Jitdge. 

No. 155. 

A 2 )peal from, the decision of Nazir ooddeen l^lahomed., Moonsijf of 
* Cuhia^ dated the 2d May 184(5. 

Nemaee Ghose and others, (Defendants,) Appellants, 
cersas 

Rainpershad Bhuttj^charj, (Plaintilf,) Respoiuh'iit. 

Judgment. 

In this case the plaintiff sought to recover from the defendants 
the sum of twenty-six rupees^ on account damages caused by irri- 
gation, and for value of fisli. The defendants try to prove, that 
there has always been the right of irrigation from the tank belong- 
ing to the plaintiff*, and the plaintilf insists that there is no such 
right existing, and that he is in consequence entitled to the amount 
he clainls, both from the injury done by cutting the bank of his 
tank, and the loss of his fish. The moonsiff* deputed the ameen to 
make enquiries, and the ameen reports that there has always ex- 
isted the right of irrigating from the tank in question ; yet the 
moonsiff has <lecided the case in opposition to the ameen^s report, 
but without examining, himself, a single witness on either side. In 
my opinion in this case the moonsiff ought to have gone himself to 
the spot, which is not distant more than a mile from his cutcheriy. 
The evidence on both sides taken before the ameen is in favor of their 
respective parties, and without a further investigation it seems im- 
possible to come to a proper judgment of the case. I therefore 
decree the appeal, and the moonsiff will go himself and make fur- 
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ther enquiries, and examine vwd voce such witnesses as the parties 
may produce before him. * 

Tjie ()Tn August 1846. 

Present : A. SMELT, Judge. 

No. l.^>6. 

Appeal froift the decisioti of Nazirooddeen Mahomed^ Moonsiff of 
Cuhia^ dated, the l.S//#, Mnij 1846. 

Manick Chiinder Roy and others, (Defendants,) Appellants, 

versus 

Kartirk ('liurn Koour and others, (Plaintiffs,) Respondents. 

Judgment. 

The plaint in this case is to recover from the defendants a bond 
debt, amounting with interest to rupees two hundred and thirty 
nine, ten annas. After a very full enquiry into the merits of the case 
the moonsiff gave a decree in favor of the plaintiffs. There seems 
to me no doubt of the correctness of the moonsiirs decision in this 
case, and 1 accordingly (amfirm it, dismissing the appeal. 

The 6111 Ar OUST 184(). 

Present: A. SMELT, Judge. 

No. 157 . 

Appeal from the decAs'wu of Nazirooddeen Mahomed^ Moonsiff of 
CAilna^ dated the VMh May 1846. 

Ramkoomar Roy, (Plaintiff,) Appellant, 
versus 

Kartick Churn Koour and others, (Defendants,) Respondents. 

^Judgment. 

T^lis is a counter plaint preferred by the son of the appellant, 
Manick Chunder Roy, in the preceding case, and sets forth a de- 
mand against the defendant of forty-nine rupees, balance of a bond 
debt. The moonsiff dismissed the case, which he considered not 
to be proved, and to be groundless. In this judgment I entirely 
concur. The amount in the bond is sixty rupees, and dated the 5th 
Bysack 1252 B. S., four years nearly after the bond given in the 
former case ; an<I the evidence adduced in support of it is most 
suspicious. I therefore dismiss the appeal. 
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The 11th A(tgust 184(5. 

IHiksent: a. smelt, Judge. 

No. 169. 

Appeal from the deciston of Mr, J, S, Belly Moomiff of Burdwauy 
dated the 2Lv/ May 1846. 

Nubai Sirdar, (Defendant,) Appellant, 
versasi 

Kartick Chunder Doobeli, (Plaintiff’,) Respondent. 

Judgment. 

Tins suit was instituted to recover the amount of a bond debt, 
rupees fifty-one, and interest rupees four, tliirteen annas, and ten 
e^undahs. The bond is attested by six witnesses, of whom the 
inoonsifl’ examined only two. The remaining four witnesses, or at 
least the writer of tlie bond in (piestion, oiiglit to have been exa- 
mined ; he is said to be still living, and residing in Burdwan, and 
there is some reason to believe, that the .plaintiff wTiuld not con- 
sent to his appearance, though he was duly summoned, and made 
^over to the charge of the plaintiff*. The clefendant produces tw^o 
witnesses to prove an alibu In my judgihent, the enquiry is in- 
complete, the examination of the wdtiu^ses to tlie bond is indis- 
pensable ; 1 therefore send back tln^ case to th(‘ moonsiff’for further 
enquiry. 

***** • 

TiiK U'j'u Augi st 1H4(). 

Prksent: a. smelt, Judge. 

No. I/O. 

Appeal from the decision of Mr. ./. S. Bell, Moomiff of Burdwan, 
dated the 2 1st May 1846. 

Kartick Lull Misrec, Chiimant, Appellant, 
versus 

Kartick (Muiiiclcr Doobeh and others, Respondents. 

Judgment, 

This case is connected with No. 169 , decided this day. It re- 
fers to the mortgaged property pledged hy Nuhai hearer, in satis- 
faction of the homl for rupees fifty-one, given hy him to Kartick 
Chunder. The moonsiff did not enquire into the merits of the 
claim preferred, hut merely referred the appellant to a regular suit, 
for any right he might have to the property in question. As the 
proceedings in hoth cases appear to me incomplete, 1 return this 
appekd also to him for further investigation. 
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The J3th August 1846. 

Present: A. SMELT^ Judge. 

No. 172. 

Appeal from the decision of Pearee Mohun BanerjeCy Moonsiff of 
KyteCy dated 14/// May 1846. 

llullodhur Shaeen and others^ (Defendants^) Appellants^ 

versus 

Puncharam Shaeen^ (Plaintiff,) Respondent. 

Judgment. 

This suit was instituted for the possession of a tank^ and the 
value of a maund of fish, and the amount was laid at rupees fifty- 
nine. After a full investigation into the merits of the case, and 
after receiving from the talookdar a full report on the rights of the 
parties concerned, the moonsiff also deputed an ameen to make a 
local enquiry, and the plaintiff’s plaint appearing just, he decreed 
in favor of the plaintiff and respondent. There appears to me no 
reason to disturb the judgment of the moonsiff in this case : it is 
accordingly confirmed. 

The '13tii August 1846. 

Present: A. SMELT, Judge. 

No. 174. 

Appeal from the decision of Nazirooddeen Mahomed^ Moonsiff of 
Culntty dated the \9tfi May 1846. 

Kalee Dass Banerjee, (Plaintiff,) Appellant, 
versus 

Jadub Chunder Chuckerbutty and others, (Defendants,) 
Respondents. 

Judgment. 

This suit was to recover rupees twenty-nine, nine annas, three 
gundas, and three cowries, the amount due on a bond debt. The 
moonsiff dismissed the plaijnt, deeming the evidence in support of 
it unworthy of credit, and the bond itself prepared from enmity 
and fraud. From this decision of the moonsiff I differ, for it is 
proved by the writer of the bond that the money was borrowed by 
the defendants, respondents, that the bond was written by himself ; 
the other witnesses to the bond prove the payment of the money to 
the defendants, respondents. The only reason the moonsiff seems 
to doubt the evidence, is the difference as to the place where the 
bond was signed, and the money paid, though all declare that it 
was in the appellant’s house or in the Sheeb Mundul, which ad- 
joins to the plaintiffs’ house. I therefore set aside the nioonsiff’s 
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decision^ and decree the appeal with all costs and interest in favor 
of the appellant. • 

The ISth August 1846. 

Present: A. SMELT, Judge. 

No. 175 . 

Appeal from the decision of Mooluvee All Hydur, Moonsiff of 
Bamunara^ dated 19/A May 1846. 

Choitun Churn Doss Byragee, (Plaintiff,) Appellant, 
versus 

Manick Gope, (Defendant^) Respondent. 

Judgment. 

• 

Tins case is for recovery of a bond debL which the moonsiff 
dismissed, not thinking the suit a just one, and the claim not 
proved. To the bond there are seven subscribing witnesses ; two 
of these depose to the validity of the bond, and the payment of 
the money, whilst three declare they know nothing whatever of 
the bond, or the payment of the money ; of the remaining two 
witnesses, the plaintiff and appellant refused to call one, and the 
other was not examined, as he did not •attend. The decision of 
the moonsiff is I think quite correct, and I consequently uphold 
it. 

The 24th August 1846. 

Present :*A. SMELT, Judge. 

No. 177 . 

Appeal from the decision of Gunga Churn Shome^ Moonsiff of 
Suleemabady dated the 25/A May 1846. 

Sheikh Sha Mahomed, (Defendant,) Appellant, 
versus 

Sheikh Ruffee, (Plaintiff,) Respondent. 

Judgment. 

This case was instituted, before th§ moonsiff, to recover the 
amount of a bond for rupees fourteen (14) with two rupees interest ; 
total sixteen rupees. The bond was granted by Sheikh Sha Mti- 
homed, appellant, and Zumeer to the plaintiff, respondent. In the 
proceedings held before the moonsiff, the bond was duly proved, 
and the payment of the fourteen rupees to the defendants fully 
established. The defendant Sheikh Sha Mahomed denies borrow- 
ing the^ money, and alleges the bond hag been got up in malice to 
him, blit could not produce any proof whatever of his assertion. 
The other defendant never took any notice of the processes issued 
against him though served according to law. The moonsiff very 
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properly decreed the case i?i the plaintifF^s favor, in which judgment 
I fully concur, and accordingly confirm it. 

Tub 26tii August 1846. 

Presisnt : A. SMELT, Judge. 

No. 178. 

Appeal from the decision of Haniidul Hu(p Moonstffof Mahomed- 
pore,, dated the 20th May 1846. 

Joykissen Hajrah and others, (Defendants,) Appellants, 

versus 

Bhuboo Soondree Dibbeh and others, (Plaintiffs,) Resj)ondents. 

Judgment. 

This suit was instituted, before the moonsiff, to recover rupees 
three, nine annas, and twelve gundahs, arrears of rent due by4:he 
defendants to the plaintiff's, for the years 1250 and 1251 B. S. 
The only points for investigation are two : 1st, if the defendants 
were in possession of the land for which the rent is claimed ; and 
2d, are the arrears really due or not ? 

On the first point it is to be iu>ticcd, that the defendants and ap- 
pellants are Joykissen Hajrah, Lokenath IIajrah,and Soodakishen^ 
and the evidence taken before the moonsiff most fully proves that 
the three were the dukhetdkars ; and on the second point, it is esta- 
blished that the amount arrears is due to the ])laintifFs and res- 
pondents. Of the three appellants, Joykislien brought forward no 
objections to .the demand before the moonsiff, and Soodakishen has 
stated that he had paid the rent and produced dakhilahs, which 
the moonsiff required him over and ()ver again to prove genuine, 
but Soodakislien was utterly unable to bring forward any proof of 
their validity ; and the remaining defendant produced no evidence 
to prove Jie was not in possession. Tlie moonsiff’, after a due in- 
vestigation into the merits of the case, decreed it in favor of the 
plaintiff’s, respondents ; and this judgment I can see no reason to 
interfere with, and accordingly confirm it. 

The 26th August 1846. 

Present: A. SMELT, Judge. 

^ ' No. 179. 

Appeal from the decision of Hamidal Huej,, Moonsiff of Mahomed^ 
pore,, dated 20th May 1846. 

Joykishen Hajrah and others, (Defendants,) Appellants, 

versus 

Unadapershad Banerjee, (Plaintiff,) Respondent. 

Judgment. 

This case being so precisely similar to No. 178, decided this 
day, tViat the same decision is* passed on this, and the appeal dis- 
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•The 26tii August 1846. 

Present: A. SMELT, Judge. 

No. 180. 

Appeal from the decision of Hamidul Huq, Moonsijf of Mahomed’- 
pore^ dated the *20th May 1846. 

Joykishcn Hajrah and others, (Defendants,) Appellants, 

versiis 

Uiiadapershad Banerjee, (Plaintiff,) Respondent. 
Judgment. 

This case is also similar to No. 178, decided this day, and for 
the jeasons therein stated, the appeal is dismissed, and the moon- 
siff^s judgment confirmed. 

The 26th August 1846. 

Present: A. SMELT, Judge. 

No. 181. 

• • 

Appeal from JJie decision of Hamidul Hutiy Moonsiff of Mahomed- 
pore^ dated 20/4 May 1846. 

Joykishen llajrah and others, (Defendants,) Appellants, 
versus • 

Uiiadapershad Bam^rjec, (Plaintiff,) Respondent. 
.Judgment. 

Tins case is precisely similar to No. tin's day disposed of, 

that no further coinm(*nt is necessary, and the appeal is dismissed. 
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The 4th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 68 of 1846. 

Appeal from the decision of Moulavee Asadoollah, Moonsif of 
Radhanuggur^ Zillah West Burdwan, 

Musummat Beenund Monee and Nihal Surma, (Defendants,) 
Appellants, 

versus 

Khetter Mohun Thakoor, (Plaintiff,) Respondent* 

This suit is instituted by plaintiff under the following circum- 
stances : he states the defendants borrowed from hiia at different 
times 1 16 maps of rice, and on the 22nd Assin 1251, they executed a 
bond conditioning to pay the same in Pous of that year, and in pay- 
ment thereof they pledged their jummaee Isyid, &c., no part of the 
amount due having been realized, he sues defendants for the amount 
with interest, laying his action at rupees 297-7 annas. 

Defendant, Nihal Surma, denies having borrowed 116 maps of 
rice from plaintiff, but states in 1251 he executed a bond for 
46 maps of rice, but Beenund Monee was not a party thereto, and 
my land was not pledged in payment of the amount due, &c. &c. 

The moonsiff oi Radhanuggur passed judgment in favour of the 
claim. Defendants prefer this appeal. The decision of the lower 
court is in my opinion incomplete because the defendants^ witnesses 
were not subpoenaed, and plaintiff, respondent's, seeah papers were 
not sent for. I observe moreover that Bissumbhur Biswas, the writer 
of the bond, was not examined, although he appeared at the 
moonsiff^s court. The enquiry being therefore incomplete, the case 
must be remanded. The appeal is v consequently decreed, the 
moonsiff^s decision being reversed, and the proceedings are to be re- 
turned for further enquiry as above directed, when a decision will 
be given on the merits of the case and Illative to costs. The value 
of the stamp in appeal is to be refunded to the appellants. 
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The 10th August 1846, 

Present: EDWARD DEEDES^ Judge. 

Case No. 3 of 1846. 

Appeal from the decision of the Deputy Collector of West Burdwan, • 
under Regulation IL of 1819. 

Rampershaud Ghosal and others, (Defendants,) Appellants, 
versus 

Hullodhur Singh, (Plaintiff,) Respondent. 

Plaintiff, respondent, preferred this suit before the deputy 
collector of Bancoorah under Section 30, Regulation II. of 1819, 
to resume 45 beegahs 5^ cottahs of land in Gopaul Battee and 
KalooBattee, included in lot Moraee, illegally held by the defend- 
ants, appellants, as rent free, laying his action at rupees 2995-14 
annas. 

Rampershaud Ghosaul and others, defendants, in reply state the 
land to be their hereditary rent free deotur property, and obtained 
from the former rajah of Bissenpoor: we have sunnuds, &c. in 
proof of our right to hold the land rent free, &c. &c. 

The deputy collector, after enquiry in his record office, decreed 
the land to be liable to assessment. Defendants appeal. I consider 
»,the decision of the deputy collector to be correct, because there are 
erasures in the original taedad produced by the appellants, defend- 
ants ; it is not therefore entitled to any credit : and the evidence 
on the part o^ the defendants, appellants, does not prove that they 
held possession of the land as lakhraj previous to the decennial 
settlement ; there is therefore no ground for either modifying or 
reversing the decision of the deputy collector, which is consequent- 
ly affirmed, and the appeal dismissed with costs payable by 
appellants. 

The 10th August 1846. 

Present; EDWARD DEEDES, Judge. 

I Case No. 4 of 1846. 

Apj^lf^m the dfid^ion of the Dqguty Collector of West BurdwaUi 
under Megul^ion IL of 1919. 

Sreecaunt ]^y Gqssaiu, (Defendant,) Appellant, 
verm . ' ' ' 

Plaintiff, respondent preferred this suit for the re|umption of 
under . Ee^lati^m II. of 1819, before the depuly cqllector 
^under the lollo^ng cb’cumstances. He states turuf Phool Jamb, 
g i^*'gunnah Mmra, to be his zemindaryi included therein are 1 J 
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beegahs of land called Sooiir Dhoba^ 2^ beegalis called Khcttoo 
Kunalee, and a tai\k containing 3 beegahs, called Khettoo Pokur, 
which is held by the defendant illegally as rent free. I therefore 
sue for resumption thereof and for rent thereon, laying my claim at 
rupees 236, annas 8. 

Defendant, Sreecaunt Roy, replies that the land under dispute 
was the rent free property of Khettoo Takoorainee, part of which 
was purchased by me on the execution of a decree, and I afterwards 
obtained 19 kottahs thereof at a fixed rent. Originally the land was 
jungle. Doobraj Cheet, the husband of Khettoo Thakoorainee, ob- 
tained a rent free sumiud and umulnama for 8 beegahs of land 
from the former zemindar of Bisscnpoor on the 9th Car tick 1154 : 
he subsequently got a char chittee from Mr. Dawson, and the 
grant was confirmed by rajah Joy Singh, plaintilf^s father, on the 
I3tft Augliun 1216, and afterwards by plaintiff himself on the 18th 
Sawun 1230, &c. &c. 

The deputy collector decreed the land liable to assessment on 
the ground that the taedad of appellant had not been registered, 
and his record office did not afford any proof of appellants right to 
hold the land rent free. Defendant appeals from the decision; and on 
Gonsideration of the proceedings and evidejice, I deem the order 
passed by that deputy collector to be correcj, and that it is not liable 
to be disturbed. The appeal is consequently dismissed, and the 
decision of the deputy collector affirmed, with costs payable by 
appellant. 

The 10th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 5 of 1846. 

Appeal from the Deputy Collector of West Burdwan, under Regula- 
^ tion IL of IS\9, 

Ram Singh, (Defendant,) Appellant, 
versus 

Goviiidram Puddar, (Plaintiff,) Respondent. 

Plaintiff, respondent, prefers this suit before the deputy col- 
lector under Regulation II. of 1819, to i»esume I beegah I kottah 
df land illegally held by defendant as rent free in mouzah Sceromo- 
ncepoor, laying his action at rupees 49-8 annas. 

Defendant, Ram Singh, states in reply that his grandfather, Mun- 
seram Singh, obtained from raja Cheitun Singh on the lltli Assin 
1162, a rent free sumiud for 1 beegah 5 kottahs of land in the 
mouzah above mentioned, and he afterwards obtained a char chit- 
tee signed by Mr. Dawson. Munseram first held possession on the 
land, afterwards my father, and subsequently myself have been in 
possession thereof, &c. &c. 



36 


ZILLAU WEST lUJRDWAX. 


The deputy collector decreed the land liable to assessment, 
because the tacdad had not been registered and, there was no docn- 
luentary proof of appellant’s right in lus office. Ram Singh, defend- 
ant, preferred this appeal. After perusal of the record I consider 
the decision of the deputy collector to be correct and perceive no 
reasons for disturbing it, and therefore dismiss the appeal, affirming 
the deputy collector’s decision, with costs payable by appellant. 

The 12th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 59 of 1846. 

Appeal from the decision of Moulovee Abdool Uzeez^ Moousiff of 
Oundah^ Zillah West Burdwau. 

llurree Singh Mahapatra, (Plaintiff,) Appellant, 
versus 

Uinbickaclmrn Banerjec and others, (Defendants,) Respondents. 

Pj.AiNTiFF, appellant, states mouzah Kudmee to be included in 
pergunnah Bissenpoor. Half of the mouzah belonged to defen- 
dant, Ghaseram Panda, tind half to Fukcer Panda : Gliaseram gave 
to me on the_ 15th Cheit 1234 his half share in the mouzah at the 
fixed rent of rupees 5, 12 annas per annum : in the execution of 
the decree of Puddolochiin Roy No. 79, versus Ghaseram and 
others, his, (ihaserarn’s half share was attached, and sold ; and de- 
fendant, Umbeekachurn Banerjee, pundiased it at auction and dis- 
possessed me therefrom on the 11th Cheit 1251. I sue therefore 
for possession of my mukurruree rights therein, laying my action at 
rupees 64. 

Defendant, Umbeekachurn Banerjee, states in reply that he pur- 
chased at auction lialf of mouzah Kudmee forVupees 170, and ob- 
tained possession. Plaintiff, appellant’s, mokurrurce pottah is false : 
it is clear from several documents that Ghaseram before mention- 
ed held possession of the* half mouzah up to 1249 : this wdll be 
proved in the course of the investigation, &c. &c. Fukeer Punda, 
Alo()|phose, and others, defendants, reply to the same effect as 
Umbeekachurn Banerjee. 

The moonsilT of Oundah dismissed the suit. Plaintiff appeals 
from the decision. After a careful consideration of the duleels 
and evidence, 1 consider the moonsiff’s decision to be correct, and 
perceive no reasons for admitting the appeal, because the right of 
plaintiff, appellant, to hold the land at a fixed rent is not proved, 
and the evi(lence of his bdng in possession as mukurrureedar is 
not entitled to credit. The decision of the lower court is ’there- 
fore uffiniied. 
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The 13tii August 1840. 

Present: EDWARD DEEDES, Judge. 

^ Case No. 338 of 1845, , 

Appeal from the decision of Baboo Seeteecaunt Singh^ Moonsiff of 
Pothnah^ Zillah West Bardwan. 

Huri*cecliiirii Bose and others, (Defendants,) Appellants, 

versus 

Madhublal Pattuck, (Plaintiff,) Respondent. 

Plaintiff states that he has hereditary rent free jiroperty, of 
whi(*h 8 beegahs 7 kottahs, in mouzah Mullickpoor, were given for 
the support of his aunt, Mussummat Ilurrce Cooniaree. Radha- 
camit Khes was at first the jootdar of the land — the defendants 
subsequently took it on a seven years’ lease from 1244 to 1250, at 
the annual rent of rupees 10, annas 8 — a suit was afterwards 
brought for this land in the nioonsiff’s court No. 2909, in which 
the defendants’ possession was upheld, but. they paid no rent pend- 
ing the suit, and on the 3rd Maugh 1249 an adjustment of ac- 
counts was made by the defendants at the house of Gudadhur 
Pershaud Tewaree at Burdwan, when a balance of rupees 83, 
12 annas, H gundahs, was found to be cbie by them — they paid 
20 rupees, but the amount balance not being liquidated, Kishen 
Dulaul and others entered into an engagement for the J^nd — the 
sum of rupees G3, 1 2 annas, 1 1 gundahs, being still due by the de- 
fendants. I sued them in the inoonsiff’s court for the same, but was 
nonsuited. I now therefope prefer this claim for the amount 
due with interest, laying my action at 82 rupees, 8 annas, 14 gun- 
dahs. 

Defendants, Ilurreechurn Bose and others, reply that tlie land 
is 8 beegahs, 2 kottahs, and not 8 beegalis, 7 kottahs — it was not 
given for the maintenance of Musummat Hurrec Coomaree, but 
was the hereditary rent free property of her husband. Radhacaunt 
Khes entered into an engagement with him for the same, and 
cultivated the land up to 1235, when Hurree Coomaree entrusted it 
to the talookdar, Ramsoonder Ghose, from whom wc took it in 
1 236 at the rent of rupees 9, annas 4 — ip 1244 Mussummat Hur- 
rec Coomaree gave us the land on a 7 years’ lease at the rent of 
rupees 10, annas 8. Radhacaunt Khes afterwards instituted a suit 
in the moonsiff’s court, but it was dismissed. Hurree Coomaree 
afterwards came into our village and we paid her rupees 31, 
iinnas 8, rent from 1244 to 1246, and on giving her rupees 31, 
she gave us the land at the fixed rent of rupees 11, annas 4 — we 
paid her the rent for 1247^, and got a receipt. On the death of 
Hurree Coomaree, when our accounts were adjusted at Burdwan 
we were found to be indebted to plaintiff in the sum of rupees 22, 
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annas 8 — we paid him 20 rupees^ but did not get a receipt from 
him — the balance rupees 2, annas 8, was never demanded^ and this 
false complaint was instituted, &c, &c. 

The mOonsiff of Pothnah passed judgment in favour of tln^ 
claim. Defendants prefer this appeal. After carefully considering 
the proceedings, I am of opinion that the decision of the lower 
court is incorrect, and that plaintiff must be nonsuited, because 
there is no proof that plaintiff, respondent, is the heir of Hiirree 
Coomarce, or whether there are other heirs besides him — enquiry is 
necessary, moreover, whether the land under dispute was given for 
tJic maintenance of Musummat Hurree Coomaree, or whether it was 
her husband^s hereditary rent free property. When these points 
have been investigated then the objections urged by the defend- 
ants that they hold the land at a fixed rent can be enquired into : 
investigation into the above circumstances cannot properly take 
place in a suit instituted for arrears of rent — the suit of plaintiff, 
respondent, is therefore incorrect — if plaintiff wishes he has the 
power of instituting a fresh suit in a proper manner. It is there- 
fore ordered, that the appeal be decreed and the decision of the 
lower court be reversed, and that plaintiff, respondent, be nonsuited. 
The entire costs of suit in both courts being payable by rcr 
spondeiit. 

* The 13th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 8 of^l846. 

Appeal from the decision of Roy Chunder Seekur Chowdry^ Princi- 
pal Sudder Ameen of West Burdwan. 

Keenarani. Biswas, Radhachurn Mundle, and others, (Defendants,) 

Appellants, 

versus 

Ramkulp Roy and Koonchil Manjee, (Plaintiffs,) Respondents. 

The suit of plaintiffs is to this effect — that I, plaintiff, Ramkulp 
Roy, am putnee talookdar of lot Ramchunderpoor, in which is 
includ||d mouzah Chanooa ; defendant, Radhachurn Mundle, was 
the former ryot of the mouzah ; he had 20 beegahs 1 ^ kuttahs of 
land therein at the rent of rupees 98. In 1249, I, Ramkulp, took 
the putnee, and defendant, Radhachurn, refused to pay me rent, I 
therefore preferred a summary suit against him under Regulation 
VII. for rupees 84-7 annas and 6 gundahs, and got a decree. Defen- 
dant, Rampershad Biswas, pleading that Radhachurn Mundle was 
the ryot of his rent free land, and that he had a jumma of 19 rupees, 
8 annas, brought a suit against him under Regulation VII. I pre- 
ferred my claim, but the deputy collector in accordance with the 
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acknowledgnieiits of the defendant, Radhaehurn, passed a decree 
in favour of Rampefshaiid, defendant. I, Ramkulp, in the execution 
of my decree obtained permission to make a fresh settlement for 
the land, in accordance with which I, plaintiff, Koonchfll Manjee, 
entered into an engagement for the same. The defendants, stating 
that the quantity of land was 5 becgahs and their rent free proper- 
ty, dispossessed me of ^ beegahs. 1 prefer this suit therefore to 
reverse the summary decision under Regulation VI 1. passed in 
favour of defendant, Rampershaud Biswas, and for possession of the 
land with mesne profits, laying my claim at 1146 rupees, 5 annas, 

18 guudahs, 2 cowrees, 2 krants. 

Defendants, Rampershaud Biswas and others, reply that the land * 
under dispute is 5 beegahs and not 7^ it is not (mal) rent paying, 
but our hereditary rent free property, and included in our IJ bee- 
gah^, 5 kottahs of deotur land. We have documentary proof of our 
right. Defendant, Radhaehurn Miindle, is the hereditary cultivator 
of the land, and in the summary suit he acknowledged it to belong 
to us. This, with other land, was released by the special commis- 
sioner, &c. ^c. 

The principal sudder ameen passed judgment in plaintiffs’ favour. 
Kenuram Biswas, &c. prefer this appeal. On due consideration of 
the evidence adduced by both parties, the^ documents, and ameen’s 
report, 1 am of opinion that the decision of the lower court is 
correct, and that there are no grounds for admitting the appeal. 
The decision of the principal sudder ameen, Roy Chunder Seekur 
Chowdry, is therefore confirmed. Appellants are to pay their own 
costs of appeal, and claimant is also liable for his own costs in 
appeal. 

The 19tii August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 126 of 1846. 

Appeal from the decision of Moulovee Abdool Uzeez^ Moonsiff of 
Oundahy Zillah West Burdwan, 

Sagurnarain Singh and others, (Plaintiffs,) Appellants, 
versus 

Gopaul Sing and others, (Defendants,) Respondents. 

Plaintiffs’ case is this — that on the 15th Poos 1251, T, Radha- 
caunt Singh, was at Bancoorah, and, I, Sagurnarain, was at home : 
at derprohur, 11 o’clock at night, the defendants, Gopaul and 
Gudadhur Singh, with 50 people, labourers, some of them having 
Swords in their hands, came into our threshing floor and threshed 
out !i rick of rice, containing about 75 maps and 5 kahoons of 
straw, and took it away to their own houses. We complained to 
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the magistrate, but the moulovce dismissed the suit. We there- 
fore prefer this claim for the value of the rice and straw, laying 
our actions at rupees 1 49, annas 3. 

Defendant, Gopaul Singh, denies the claim, and states that lie 
was not at home on the night of the occurrence. I am entitled 
to a share in plaintiffs^ property, but they refuse to give it me, 1 
preferred my claim thereto in forma pauperis^ but it was struck 
off*, and plaintiffs, hearing that 1 was about to bring a fresh suit, 
have preferred this false plaint, &c. &c. 

The moonsiff of Oundah dismissed the suit. Plaintiffs prefer 
this appeal. After perusal of the evidence adduced by plaintiffs 
and that of the witnesses examined before the moonsiff on the 
spot, and before the ameen who was deputed to make a local en- 
quiry, and on consideration of the proceedings in the magistrate's 
court sent for pending the appeal, I am of opinion tliat th(‘ dei;i- 
sion of the lower court is correct, and that there are no grounds 
for admitting the appeal : the decision of the moonsiff of Oundah 
is therefore af&rmed. 

The 20tii Avgust 1846. 

Present; EDWARD DEEDES, Judge, 

Case No. 78 of 1846. 

Appeal from- the decision of Baboo Secteccaunt Sinf/h, Moonsiff 
of Pothnahy Zillah West Burdwan, 

Mohisur Banerjec, (Plaintiff,) Appellant, 
versus 

Muddosoodun Gossain, (Defendant,) Respondent. 

PlainAf states that he is the gomastah of an idol temple. The 
money collected on account of the temple was under my charge. 
On the 12th Bysack 1252, defendant borrowed from me a part of 
this sum rupees 20, and the bond was written in the name of the 
god of the temple ; the money was to be paid in Jheit of that year. 
No portion thereof having been liquidated, I sue defendant for the 
amount due with interest, rupees 20, annas 13. 

Defendant in his reply denies that plaintiff is gomastah of the 
temple : the money does not remain uilder his charge. I did not 
borrow any money from plaintiff, the bond was exacted from me 
by force under the following circumstances; plaintiff caused my 
women to be taken up in a foujdaree case, and he would not re- 
lease them unless I executed the bond, &c. &c. 

Tiie moonsiff of Pothnah dismissed the suit. Plaintiff appeals. 
After perusal of the record and evidence of the parties, I cojisidei> 
the inoonsiiFs decision to be correct, and see no reason for admit- 
ting the appeal. The decision of the lower court is consequently 
affirmed. 
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The 20th Aitgitst 184(3. 

Present: EDWARD DEEDES, Jhdge. 

Cast* No. 80 of 1846. 

Appeal from the decision of Moulovee Nazurooddeen Mahomed^ 
Moonsiff of IndosSf zillah West Bard wan. 

Slieikh Doinun^ (Plaintiff,) Appellant^ 
versus 

Mnsumniat Taloo Bebce, mother of Danish and others^ 

( Defendant,) Respondent. 

PLAINTIFF states that Sheikh Kangoo, ancestor of the defen- 
dants, borrowed from him, on bond dated the 9th Assin 1245, 
rupees 32, annas 4 ; the amount to be paid in Poos of that year. 
In liquidation of the debt I received, in Mangh of that year, rice 
to the value of rupees 5, 8 annas. The balance being unpaid, I 
sue defendants, heirs of Kangoo deceased, for the amount due, be- 
ing with interest rupees 57. Defendant •Musummat Taloo Behce 
acknowledges in reply the execution of the bond by her hushamf, 
and his having borrowed the money from plaintiff; but after hisi 
•deatJi 1 gave to plaintiff, on the 15th Maugh 1245, rice valued at 
rupees 12, •and on the 4th Aughun 125p I paid him rupees 30; 
the sum of rupees 42 was altogether paid to the plaintiff', and he 
returned the bond to me. He is at enmity with me, and has caused 
a fresh bond to be made, and preferred this false complaint, &c. &c. 

The moonsiff of Indoss passed judgment against the claim of 
plaintiff’: from which decision plaintiff' prefers this appeal. I am 
of opinion, after looking at the evidence adduced by both parties, 
and the documents in the case, that the decision of the lower c()urt 
is correct, and that there are no sufficient grounds for admittiiig 
the appeal. The decision of the moonsiff’ of Indoss is therefore 
confirmed. 

The 20th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 79 of 1846. 

Appeal from the decision of Moulovee Ahdool Uzeez^ Moonsiff of 
Oundahy zillah West Burdwan. 

Musummat Khetoomonec, Muddunmohun Singh, and others, 
(Defendants,) Appellants, 

versus 

. Muddoosoodun Banerjee, (Plaintiff,) Respondent. 

PLAINTIFF instituted this suit under the following circumstan- 
ces: he carried into execution a decree against Muddemnohun 
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Sin^li, defendant, and attached his land, and an aineeii was deputed 
to the spot and sold it. Musummat Khctoomopce, defendant, pur- 
chased it benainee for Muddunmohun Singh for rupees 22, an- 
nas 8, gundas 10, and paid the ameen^s fees 2 rupees ; and Khe- 
toomonee before-mentioned, stating, that she would pay me ru- 
pees 3, 12 annas in cash, executed a bond on the 28th Sawon 1251, 
for the balance due rupees 16, 12 annas> 10 gundahs ; and, in 
payment of the same, she gave me the purchased land in pottah, 
at the saja-jumma of 12 maps, 4 sullees of rice ; and I, plaintiff, 
consented to put in a receipt in the digree-jaree case ; but In con- 
sequence of the 3 rupees, 12 annas, not being paid to me, I did not 
give a receipt, and a fresh sale of the property was ordered, and 
Rujub Allec, ameen, was deputed to sell it, hut Muddunmohun 
Singh having satisfied me in accordance witli the documents above- 
mentioned, 1 gave my receipt in the case under the executioif of 
the decree and the sale was stopped, but I never obtained posses- 
sion of the land, and the amount due has not been paid to me. 
I therefore sue defendants for the sum due with interest rupees 22, 
12 annas, 10 gundas. 

Muddunmohun Singh, defendant, did not appear in the moon- 
siff^s court. 

Musummat Khetoompnee, defendant, states in reply, that tlie 
sale was not a benainee one, but she herself purchased the land 
and executed the bond in plaintiff’s favour, and when the ameen 
came to sell the property in the second sale she paid plaintiff, re- 
spondent, rupees 17 and got an acquittance, and plaintiff gave his 
receipt in the digree-jaree case: defendant, Muddunmohun Singh, 
is in possession of the land, &c. &c. 

The moonsiff of Oundah passed judgment in favour of the claim, 
decreeing that the amount due should be recovered in the first in- 
stance from the property of Muddunmohun Singh, defendant, and 
afterwards from that of Musummat Khetoomonee. The defendants 
prefer this appeal. Since the respondent is present through his 
vakeel the appeal is admitted, and the case is again brought on for 
hearing before this court. On consideration of the proceedings, 

I am of opinion that the investigation of the moonsiff is correct, 
hut th^ order passed as to the mode in which the amount decreed 
is to be realized must be* modified, because the sum decreed to 
plaintiff, respondent, is recoverable from the land in the possession 
of defendant Muddunmohun Singh, and which was pledged for the 
debt by Mussummat Khetoomonee in the bond executed by her ; 
this land must therefore first be sold for the amount decreed, and 
if the whole sum is not realized thereby, then the property of 
Musummat Khetoomonee must be sold for the amount still due. 
The appeal is, therefore, dismissed : the decision of the moonsiff, 
as above modified, being affirmed : each party is to pay their own 
costs in appeal. 
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The 20th August 1846. 

Presei^t; EDWARD DEEDES, Judge. 

Case No. 83 of 1846. 

Appeal from the decision of Moulovee Nuzurooddeen Mahomed^ 
Moonsiff of Indoss ^ zillak West Burdwan. 

Mussummat Taloo Bebee, (Defendant,) Appellant, 
versus 

Sheikh Domun, (Plaintiff,) Respondent. 

The parties in this suit are similar to those in appeal case 
No. 80, decided this day. Defendant, appellant, prefers this appeal, 
because she considers that the moonsiff should have forwarded 
the^ proceedings to this court with his opinion that the plaintiff, 
respondent, should be committed for trial on a charge of forgery ; 
but in the first place, there is no appeal in such a case, it being op- 
tional with the presiding authority to submit a case of this na- 
ture to the superior court or not as he may deem fit ; and under 
Construction No. 572, this court has the power in appeal of com- 
mitting a party for trial if sufficient grounds exist for so doing ; 
but after looking into the proceedings, I do not perceive any rea- 
son for so Jjeting, for although one of th« bonds, viz. either that 
produced by the respondent, plaintiff, or that of the defendant, ap- 
pellant, must be forged, yet a conviction for forgery could never 
ensue under the conflicting evidence given by the witnesses to 
the suit. The appeal is therefore rejected, appellant paying her 
own costs of appeal. • 

The 21st August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 81 of 1846. 

Appeal from the decision of Adeelooddeen Mahomed^ former Moo n- 
siff of Kotulpoory zillah West Butdwan, 

Surroop Tantee, (Defendant,) Appellant, 
versus * 

Ramkulp Roy, (Plaintiff,) Respondent. 

Plaintiff says that in Maugh 1237, defendant borrowed from 
him on a bond rupees 21, the amount to be paid in Assar 1238. 
No part of the sum due having been paid, I sue defendant for the 
same with interest, amounting to rupees 30, annas 13. 

The former moonsiff of Kotulpoor passed an parte decree in 
favour of the claim. In the execution of the decree, appellant pre- 
ferred a summary appeal to this court, requesting that leave might 
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be gruiitecl to him, in consequence of irregularities in the original 
suit, under Construction No. 1048, to appeal therefrom ; and in con- 
formity to the permission given, this appeal has been brought. It 
appears from the proceedings, that the suit was decided ex parte^ 
without proof having been called for of the notice having been 
properly served on the defendant, appellant : the decision of the 
lower court is therefore in contravention of Construction No. 755 
and section 21, Regulation XXIII. of 1814 : the case must con- 
sequently be sent back for re-investigation. The appeal is there- 
fore decreed, the decision of the former moonsiflF of Kotulpoor 
being reversed ; and since it is apparent that plaintiff resides within 
the division of the inoonsiff of Madhubgunge, the proceedings must 
be sent to his court ; and after issuing notice on the defendant, 
appellant, and tiiking his defence, the necessary enquiry will be 
made into the objections urged by him, and a decision passed' on 
the merits and relative costs. The amount value of the stamp in 
appeal is to be refunded to appellant. 

The 25th Acgust 1846. 

Present: EDWARD DEEDES, Judge, • 

C^se No. 342 of 1845. 

Appeal from the decision of Baboo ThakoorDoss Banerjee^ Moonsiff 
of IndosSj zillah West Burdwan. 

Rampershaud Ghosaul and others, (Plaintiffs,) Appellants, 

versus 

Chunder Mohun Ghosaul and others, (Defendants,) Respondents. 

This suit was instituted by plaintiffs under the following cir- 
cumstances : they state they are six brothers living together in 
inouzah Mooraee : we have an hereditary ^ent free tank called Dhu- 
rumsaee, and containing 3 beegahs of land. Ramtunnoo Ghosaul 
and others have a 5 annas, 6 gundahs, 2 cowrees, 2 kts, share therein : 
Doorgachurn Ghosaul and others have also a 5 annas, 6 gundahs, 2 
cowre|^, 2krants, share, and of the remaining 5 annas, 6 gundahs, 2 
cowreS, 2 krants, share, Ralf of it, 2 annas, 13 gundahs, 1 cowree, 

1 krant, belongs to us, plaintiffs, and the other half, 2 annas, 13 gun- 
dalis, 1 cowree, 1 krant, belongs to Chunder Mohun, Ram Narain and 
Nudeeah Chand Ghosaul, defendants. On the 11th Kartick 1248, we 
purchased from Doorgachurn Ghosaul and others their share for 
rupees 49, and on the same date we purchased from Ramtunnoo 
Ghosaul and others, their shares for the same sum rupees 49, and • 
on the 23rd Aissin 1249, we purchased from defendants Chunder 
Mohun Ghosaul and others their 2 annas, 13 gundahs, 1 cowree, 

1 krant, share Ik the tank for 35 rupees, and on 18th Bysack 1250, 
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we purchased from the same defendants 2 beegahs, 15 kuttahs of 
land in mouzah Bhugwan Batee for 95 rupees. We were accordingly 
in possession of the entire 16 annas of the tank and of the land, 
when Chunder Mohun Ghosaul, through enmity and stating him- 
self to be an 8 annas sharer in the property, preferred a complaint in 
the foujdary, and the case was investigated under Act IV. of 1840: 
the law officer upheld our possession, but on appeal to the session 
court the order of the inoulvee was reversed and possession ordered 
to be given to defendants Chunder Mohun Ghosaul and others. 
We therefore sue for possession on the tank, &c., with mesne 
profits laying our action at rupees 299, annas 3, gundahs 12. 

Defendant Chunder Mohun Ghosaul replies that Doorga Churn ** 
and Ramtunnoo Ghosaul have no shares in the tank ; plaintiffs^ 
father and my father were two brothers, who each had an 8 annas 
share in the tank under dispute, and they were in possession 
accordingly ; subse<iuently we were put into possession. We have 
never sold to plaintiffs any land or our share in the tank — plaintiffs 
and ourselves have been at enmity for a long period, plaintiffs have 
induced my brother Ram Narain Ghosaul to side with them; there 
is no reason for our selling to phiintiffs our hereditary land or share 
in the tank ; my brother Nudeah Chund Ghosaul is still under age, 
&c. &c, , 

Ram Narain Ghosaul, and Ramtunnoo Ghosaul, defendants, reply 
to the same effect as plaintiffs. 

Defendant Nudeah Chund Ghosaul, having personally appeared, 
denies the claim of plaintiffs and the execution of the^bond, &c. &c. 

The moonsiff of Indoss dismissed the suit. Plaintiffs prefer this 
appeal. Having taking into consideration the evidence adduced 
by both parties, the documents and copy of the deed of partition, 
and the genealogical table produced pending appeal, I see no rea- 
son for disturbing the mooiisiff^s decision which is correct and 
must be confirmed, because it appears that Nudeah Chund Ghosaul, 
defendant, who is present, is still under age, and the deed of parti- 
tion and genealogical table produced by appellants are not entitled 
to credit ; if the deed of partition were correct, it would have been 
mentioned either in the case under Act IV, of 1840, in the origi- 
nal suit, or in the grounds of appeal ; this was not the case, and the 
respondents demur to the genedogical lable, and there is no proof 
that it is genuine ; if plaintiffs purchased the tank and land under 
deeds of sale they would have been registered. I consider the reply 
of Ram Narain Ghosaul, in which he acknowledges the sale to 
plaintiffs, as collusive on his part ; and I see no reason for defendants^ 
disposing of their ancestorial hereditary rent free property. For 
the above reasons deeming the decision of the lower court to be 
proper^ the appeal is dismissed and the decision of the moonsiff of 
Indoss is affirmed, with costs payable by appellants. 
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The 26th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 345 of 1845. 

Appeal from the decision of Moulvee Abdool Uzeez^ Moonsiff of 
Oundah^ zillah West Burdwan, 

Chota Luchinun Doss^ on his decease Radheeka Doss Mohunt, 
(Defendant,) Appellant, 

versus 

Chundechurn Banerjee, (Plaintiff,) Respondent. 

Plaintiff states that the defendant holds 39 beegahs of land 
and a tank in niouzah Kuliaree at a low rent : the rent of the 
land at the pergnnnah rate is rupees 127^ 5 annas ; I issued notice 
in the defendants name under Regulation V. of 1812, but he failed 
to appear. I therefore bring this suit to assess his land at the 
sum above mentioned, rupees 127:> annas 5. 

Radheeka Doss Mohunt, defendant, states in regly that he 
holds altogether in mouzah Kuliaree 30 beegahs, 1/ cottahs of 
rent paying and rent free land : of the rent paying (mal) land, I 
have sold to Simker Dumayat and others 3 beegahs, 15 kuttahs, 
and a mutation of names has been effected : 6 beegahs, 1 1 kuttahs 
is the deotur jant free land of other people to whom I pay rent : 

1 hold altogether in the mouzah 15 beegahs, 11 kuttahs of rent 
paying land at the annual rent of rupees 30, 8 annas, at which 
rate I have p^iid rent for many years, and I have 16 beegahs of 
deotur land in the mouzah, and can prpduce sunnuds, &c. in proof 
thereof, &c. 

The moonsiff of Oundah decreed 22 beegahs, 12 kuttahs, 15f 
gundahs of land liable to be assessed at the rate of rupees 58, 
Hannas, 7 gundahs, I cowrie from the year 1251. Defendant, 
appellant, being dissatisfied, prefers this appeal ; and subsequently 
plaintiff, respondent, appeared through his vakeel, and, deeming 
the decision of the moonsiff incorrect, objected thereto under 
Construction No. 868, and the whole merits of the case as it af- 
fects both parties has been taken into consideration. On a careful 
revie% of the proceedings, I am of opinion that the decision of 
the lower court must be hiodified. The decree of the moonsiff 
assesses 17 beegahs, 1 kutta, 6 gundahs, 3 coAvries of land, acknow- 
ledged by the defendant to be rent paying, at the rate of 33 ru- 
pees, 10 annas, 3 gundahs, 1 cowrie. It is mrther stated in the de- 
cree that of the 8 beegahs, 13 kottahs, 6 gundahs of land contained 
in Dag No. 21, and which is claimed (with the exception of 16 
kottahs acknowledged by the defendant to be rent paying, and* 
which is included in the 17 beegahs, 1 kotta, 6 gundahs, 3 cowrees 
of land abovf^ mentioned,) by defendant as the rent free property 
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of himself and Konaye Dainatur^ &c., that the plea of Konaye 
Damatur, &c., to l\old 1 beegah^ 7 kottahs, 6 gund^s of land rent 
free is rejected, and this land is assessed at the rate of rupees 6, 
2 annas, gundahs 5 ; the decision of the lower court so Far is cor- 
rect and proper. It is then stated that of the remaining land 6 
beegahs, 10 kottahs, contained in Dag No. 21, 4 beegahs, 4 kot- 
tahs are liable to be assessed at the rate of 18 rupees, 14 annas, 
19 gundahs, the remaining 2 beegahs, 6 kottahs being released. But 
there are no sufficient grounds for this land being released from 
assessment ; because on the same grounds as the plea of the 
defendant has been rejected as respects a portion of this land, the 
same holds good in reference to the entire quantity of land con- 
tained in this Dag. At the rate fixed by the assessors the 2 beegahs, 
6 kuttahs of land is liable to be assessed at 10 rupees, 5 annas, 
12 'gundahs, therefore to the 22 beegahs, 12 kuttahs, 15 gundahs of 
land assessed by the moonsiff at 58 rupees, 1 1 annas, / gundahs, 
there will be an increased assessment, on account of the 2 beegahs 
6 kuttahs, of 10 rupees, 5 annas, 12 gundahs, making a total of 
24 beegahs, 18 kuttahs, 15 gundahs of land, the assessment of which 
is 69 rupees, 19 gundahs. The decree of the lower court in refer- 
ence to the remaining land is confirmed. The appeal is therefore 
dismissed, ^and the decision of the moonsiff of Oundah, as above 
modified, is confirmed, i. e. plaintiff, respondent, will obtain from 
the defendant, appellant, from 1251 annually 69 rupees, 19 
gundahs, being the rent of 24 beegahs, 18 kuttahs, 15 gundahs of 
land, with costs of suit in both courts in proportion 4;o the amount 
decreed. , 

The 27th August 1846. 

Present ; EDWARD DEEDES, Judge. 

Case No. 39 of 1844. 

Appeal from the decision ofMoonshee Zamin Allee^ forrner Moonsiff 
of Radhanagur^ zillah West Burdwan. 

Seebanund Sen and others, (Defendants,) Appellants, 
versus 

Bulloram Roy and others, (Plaintiffs,) Respondents, 

The suit, on the part of the plaintiffs, respondents, is to the fol- 
lowing effect : that they have hereditary rent free land in mouzah 
Purkas ; when the rent free land of Seebanund Sen and others, 
defendants, was resumed under Regulation II. of 1819, and an 
ameen was deputed to the spot, 3 beegahs, 15 cuttahs of our rent 
free land were included in the measurement, and the rent of 5 
rupees, 13 annas was fixed thereon ; and notwithstanding that our 
father preferred his claim thereto, yet it was rejected, and rent was 
paid by him for some years to the tuhseeldar of Government ; 
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subsequently the land, being small in quantity, was relinquished by 
Government ; and Seebanund Sen and others, defendants, preferred 
a summary suit for arrears of rent under Regulation VII. against 
our father Toolseeram Roy and his ryot Rajoo Dey, and notwith- 
standing that our father died pending the suit and the usual pro- 
clamation was not issued for the appearance of the heir, yet the 
deputy collector decreed the claim. We sue to reverse the sum- 
mary decision, laying our action at 7 rupees, 5 annas. 

Defendants Seebanund Sen and others reply that the land in 
dispute is their hereditary rent free deoter property, and when it 
was measured in the suit under Regulation II. the rent was fixed 
at 5 rupees, 13 annas, and paid for several years by Toolseeram 
Roy ; subsequently, on the land being relinquished by Government, 
plaintiffs did not pay the rent for 1250: we therefore preferred a 
summary suit against them, and a decree was given in our faVor. 
We don^t know w^hen the father of plaintiffs died, he did not put 
in any reply in the summary suit. The statement of plaintiffs that 
the land is their rent free property is false ; and the objections 
urged by them in the resumption suit were considered futile by 
the deputy collector, &c. &c. 

The moonsiff of Radhanagur decreed the claim and reversed the- 
summary decision. Seebanund Sen and others, defendants, pre- 
fer this appeal. 1 consider the decision of the lower court to be 
incorrect and that it is liable to be reversed, because it appears 
that in the resumption suit Toolseeram Roy, the father of plaintiffs, 
respondents, olaimed the disputed land, stating therein that it was 
formerly his rent free property, and had been resumed subsequent- 
ly by Mr. Oswald, and rent h^ been fixed thereon, at which rate 
he paid rent to the talookdar ; now in this case plaintiffs state 
the land to be their own rent free property : what reliance can 
therefore be placed on such a suit ? The reasons given by the 
moonsiff for passing judgment in favor of the claim are not in 
accordance with the circumstances of the case. If plaintiffs consi- 
der they have any right to the land as lakhrajdars, they can prefer 
their claims thereto according to the regulations, but this suit for 
arrears of rept cannot be listened to. The appeal is therefore de- 
creed, c^d the decision of Mponshee Zamin Allee former moonsiff of 
Radhana^r, is reversed, the summary order of the deputy col- 
lector being affirmed and the suit of plaintiffs dismissed. Costs 
of suit in both courts are payable by plaintiffs, respondents. 



ZTLLAIl WEST BURDWAX. 


19 


The 27tii August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No/ 353 of 1845. 

Appeal from the decision of Baboo Juggoobundhoo Banoorjee, 
Moonsiff of Bishenpore^ zillah West Burdwan. 

Khetermohun Chetoorjee and others, (Plaintiffs,) Appellants, 

versus 

Rajah Joy Singh, (Defendant,) Respondent. 

PLAINTIFFS say they took, on the 26th Sawun 1247 from Rajah 
Joy Singh, tlie half of mouza Chooramuneepore in dur-izara from 
1247 to 1266, at the annual rent of 114 rupees. We sued Cum- 
lakanth Mookerjee, Raingopall, and others, ryots of the mouzah and 
whoheldjummas therein of21 rupees, 14 annas, 19 gundas, 2 courees, 
2 krants, for arrears of rent, but the suits were dismissed at first by 
the deputy collector and afterwards in the civil courts, and leave 
was given to us to sue the rajah, defendant, for a reduction in the 
jumma. We therefore prefer this suit against the rajah for the 
amount recovered from us from 1247 to 1249 on the jummas above 
mentioned; for costs incurred in the former suits ; and that a pro- 
portionate reduction may be made in th^ rent of the farm, laying 
our suit at 104 rupees, 6 annas, 9 gundas, 10 courees. 

Defendant Rajah Joy Singh replies that plaintiffs took from him 
half of mouzah Chooramuneepore in dur-izara at 119 rupees, 10 
annas, 9 gundas, 2 courees rent, and they have paid the rent from 
1277 to 1250 ; therefore I have no interest in the suit brought by 
them. 

The moonsiff of Bishenpore dismissed the claim. Plaintiffs 
appeal. On revision of the proceedings I am of opinion that the 
decree of the lower court is improper, and that it must be reversed, 
because it is clear that the rajah sublet to plaintiffs, appellants, half 
of mouzah Chooramuneepore at the rent of 1 19 rupees, 10 annas, 
9 gundas, 2 cowrees on the ryotwaree principle (i. e. the hold- 
ing of each ryot is mentioned in the farming lease,) but when he 
let the farm to them he was not in possession of the jummas of the 
ryots above mentioned. Plaintiffs, appellants, therefore never were 
put into possession thereon : plaintiffs^ suits for arrears of rent were 
dismissed, and permission was granted to them to sue the rajah 
for a reduction in the rent of the farm ; and the rajah having taken 
from the plaintiffs, dur-izradars, the rent of these ryots from 1247 
to 1249, they are entitled to get back the amount from him. Besides 
it appears from a document dated 18th Bhadoor 1251, given by the 
rajah ,to the plaintiffs, that he agreed, when the cases above men- 
tioned were pending, if the plaintiffs did not recover the rents from 
the ryots, to pay the amount himself to them : this duleel shews that 
the rajah was aware that the jummas above mentioned were not 
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in his possession. No objection has been urged on the part of the 
rajah that he did not receive the amount rent from the plaintiffs. 
They are therefore entitled therett) from 1247 to 1249, rupees 
65, 12 annas, 19 gundas, 10 cogs. If the rajah shall hereafter prove 
his right in the civil court to these juminas, then he will be entitled 
to the amount from the plaintiffs, dur-izaradars. Plaintiffs sue for 
the expellees incurred in the former suits, but under the circum- 
stances of the case, I do not consider they have proved their right 
thereto. The appeal is therefore decreed, the decision of the lower 
court being reversed ; and the plaintiffs, appellants, will obtain from 
the rajah, defendant, the sum of 65 rupees, 12 annas, 19 gundas, 10 
cogs, with interest thereon from date of suit to date of payment, and 
costs of suits in both courts in proportion to the amount decreed. 

The 27th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 373 of 1845. 

Appeal from the decision of Moulvee Amddoollah^ Moonsiff of Radha^ 
nuggwTy zillah West Burdwan. 

Seebanund Sen and others, (Defendants,) i\ppellant8, 

" versus 

Kishen Churn Dutt, (Plaintiff,) Respondent. 

The plaint is to the following effect, that Mudaree Sheikh and 
Nazir Sheikb*held in mouzah Rirkas, lot Kishenbotee, a jumma 
of 1 rupee : they paid the rent to the talookdar : intermediately the 
rent free land of the defendants, Seebanund Sen and others, was 
resumed under Regulation II. of 1819, and the jumma above men- 
tioned was included in the measurement, a rent of 2 rupees being 
fixed on the land, and from 1244 to 1247 rent was paid to the 
tuhsildar of Government, and in 1248 in consequence of there being 
a less quantity than 50 beegahs the land was released by Govern- 
ment, and from that year I pay a renj: of 1 rupee to the talookdar 
of the above lot, and notwithstanding that I have no connection 
with the rent free land of Seebanund Sen and others, defendants, 
yet oftkthe ground that I held a jumma therein of 2 rupees they 
sued me for arrears of rent for 1250, and notwithstanding that the 
talookdar claimed the land, yet the deputy collector decreed the 
summary suit. . I sue therefore to reverse the summary decision 
and to get back the amount deposited, laying my action at 5 rupees, 
9 annas, 6 gundahs. 

Seebanund Sen and others, defendants, reply that mouzah Pur- 
kas, &c. is their rent free deottur property, it was resumed, 
but afterwards relinquished by Government. Plaintiff states the 
land to be rent paying and included in lot Kishenbattee : until 
the talookdar shall prefer his claim under Regulation II. of 1819, 
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the suit of plaintiff cannot be listened to. Plaintiff has held a jumma 
of 2 rupees within^ our rent free land for many years and paid us 
rent^ and subsequent to the relinquishment of the land by Govern- 
ment he paid us a small portion of the rent ; but no phrt thereof 
being paid for 1250, we brought a summary suit against him and 
obtained a decree in our favour, &c. &c. 

Defendant, talookdar, replies to the same effect as plaintiff. 

The moonsiff of Radhamiggur reversed the summary decision 
and decreed the claim. Defendants, Seebanund Sen and others, pre- 
fer this appeal. On consideration of the proceedings, 1 am of 
opinion that the decree of the lower court is incorrect and must 
be reversed, because it is evident that the land under dispute was * 
resumed and measured under Regulation II. of 1819, and from 
1244 to 1247 plaintiff paid annually to the tuhseeldar of Govern- 
ment 2 rupees rent : afterwards in consequence of there being but 
a small quantity of lan^t was relinquished by Government, and 
although plaintiff and tne defendant talookdar state the land to be 
mal (rent paying), yet if this were really the case they would have 
preferred their claim thereto when the land was measured and rent 
demanded from them in the resumption case under Regulation II. 
•This was not done ; until therefore they bring their claim to the 
land undepi Regulation II. of 1819, and jjrove it to be rent paying, 
this suit for arrears of rent cannot be listened to. The summary 
decision therefore of the deputy collector I consider to be correct, 
and the decree of the moonsiff of Radhanuggur to be improper. 
The appeal is consequently decreed, and the decision of the lower 
court reversed, the summary order of the deputy collector being 
affirmed, and the suit of plaintiff dismissed. Costs of suit in both 
courts are payable by plaintiff, respondent. 

The 28th August 1846. 

Present: EDWARD DEEDES, Judge. 

Case No. 434 of 1845. 

Appeal from the decision of Baboo Tarakissen Holdar^ Moonsiff of 
Aosgaon^ zillah West Burdwan. 

Khetternath Ghosc, (Defendant,) and Ras Beharee Bose, 
(Claimant,) Appellants, 

versus 

Roop Laul Thakoor and others, (Plaintiffs,) Respondents. 

Plaintiffs state that, I plaintiff Roop Laul, Haradhun Thakoor, 
and Kissooree Laul Thakoor deceased, were 3 brothers. Our pro- 
perty had been divided amongst us, and we were in possession 
thereof accordingly. Kissooree Laul died without issue, and I, plain- 
tiff lioop Laul, obtained a 6 annas share of his property, and Ram- 
dayal, the nabaligh son of Haradhun Thakoor, obtained the 10 annas 
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share, and Kissooree Laid stated in his will that his wife Rtim Piria 
should be supported by what she could get from h^r disciples. Ram- 
day al Thakoor is under the protection of I, plaintiff Pures Monee : 
there is 1 beegah of our rent free land in mouzah Kurtin Math 
Panaghur^ which is cultivated by defendant Khetternath Chose at 
the saja rent of 4 suUees of rice. Khetternath^ pleading that he had 
paid the rent to Ram Piria for 1250, refused to pay us the jumma. 
We therefore sue defendants Khetternath Ghose and Ram Piria for 
the value of the same at 2 rupees, 4 annas, 10 gundahs. 

Defendant Khetternath Ghose in reply denies being a ryot of 
plaintiffs. I am a ryot of the talookdar lias Behar^e Bose : the land 
is rent paying. I took the land from the talookdar at the end of 
1245, and pay to him the half produce of the land, &c. 

Defendant Ram Piria replies that the land in dispute formed 
part of her husband^s share in the property, and on his death I as 
his heir came into possession, &c. &c. 

Bas Beharee Bose talookdar, claimant, ^ys the land is I'ent pay- 
ing. Plaintiffs have no interest therein. Khetternath Ghose gives 
me a half share of the produce thereof, &c, &c. 

The inoonsiff of Aosgaon, stating that plaintiffs were entitled to 
a 10 annas, 13 gundahs, 1 couree, 1 kraut share in the land, decreed 
a proportionate amount of the claim. Khetternath Ghose defendant 
and Ras Beharee Bose claimant prefer this appeal. On considera- 
tion of the documents and evidence in the case, I am of opinion the 
decree of the moonsiff is incorrect and that it must be reversed, be- 
cause this was* a suit merely for arrears of rent, it was not proper 
therefore that the moonsiff should state in his decree that the plain- 
tiffs had a certain share in the land ; it appears moreover from the 
proceedings that both parties claim Khetternath Ghose as their 
ryot, and they both produce kubooleeuts said to have been executed 
by him; but Khetternath states himself to be a rent paying ryot of 
the talookdar to vvhom he gave a kubooleeut, and from whom he 
received a pottah, and gave him a half share in the produce of the 
land ; he denies being a ryot of the plaintiffs and executing a kuboo- 
leeut in their favour ; moreover the gomastah of the talookdar has 
proved, the^lowazima papers produced by the claimant. Claimant 
has thAeby proved his claim, and although plaintiffs state the land 
to be rent free, yet they have not produced any proof thereof, and 
the witnesses adduced by the plaintiffs do not prove that Khetter- 
iiath is their ryot. If plaintiffs, respondents, have any right to the 
land as lakhrajdars, they can prefer their claim thereto under 
the Regulations. For the abpve reasons I consider the decision of 
the lower court to be incorrect and contrary to the circumstances 
which have appeared pending the investigation. The appeal is 
therefore decreed and the decision of the moonsiff of Aosgaon 
reversed, and the suit of plaintiffs is dismissed with costs in both 
courts payable by them. 
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Tiik 31st AnotisT 1846. 

Presew: EDWARD DEEDES, Judge. 

Case No. 361 of 1845. 

Appeal from the decision of Moulovee Ahdool Uzzeez, Moonsiff of 
Oundah^ zillah West Burdwan. 

Chundeclnirn Baiierjee, (Plaintiff,) Appellant, 
ve7*sus 

Muggun Chowdhry, and others, (Defendants,) Respondents. 

Plaintiff states the defendants hold on a low rent 39 begahs 
of land in mouzah Kuliaree. The rent of the land at the purguii- 
nah rates is rupees 149. 1 issued notice in the defendants^ names 

under Regulation V. of 1812, but they did not appear. I therefore 
sue* to assess their land at the sum above mentioned, 149 rupees. 

Defendants reply that they had altogether in mouzah Kuliaree, 
16 beegahs, 19 kuttahs of rent paying land, the rent of which was 
fixed at 49 rupees, 1 2 annas : 5 beegahs, 14 kuttahs of this land 
we sold in 1244 to Gourmohun Banerjee, the rent thereof is 1 
rupee, 14 annas, and a mutation of names was effected in the 
zemindar’s sherishta : the remaining land, 11 beegahs, 5 kuttahs we 
are in p'o^ession of at the rent of 47 rupec^, 14 annas : besides this, 
I, Muggun Chowdhry, defendant, have a separate jumma in the 
mouzah of 4 beegahs, 10 kuttahs of land, the rent of which is Sicca 
rupees 7 '• the remaining land belongs to the arazee mehal of 
mouzah Kuliaree, and is the rent free property of rfiurselves and 
other rent free holders, &c.*&c. 

The moonsiff of Oundah passed judgment against the claim of 
plaintiff on the grounds, that thedefendants only held 15 beegalis, 15 
kuttahs of rent paying land for wliich they paid 58 rupees, 8 annas, 
10 gundahs, and there was no reason for increasing their jumina. 
Plaintiff appealed from the decision. Respondents, Muggun Chow- 
dhry and others, have put in a safeenama agreeing to pay annually 
to plaintiff from 1251, on account of 22 beegahs, 14 kuttahs, 10| 
gundahs of kind, including a tank, the rent of Company's rupees 
64 ; they further agree to pay 25 rupees to plaintiff on account of 
costs of suit — each party is to pay the remaining costs incurred by 
them respectively ; and the appellant puts in a razecnamah* in ac- 
knowledgment of the same. The appeal is therefore decreed, and 
the decision of the moonsiff, as modified in accordance with the 
razeenamah and safeenamah, is affirmed. 
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The 13th August 1846. 

Present: B. OGILVY, Judge. 

No. 713. 

Kallidas, (Defendant,) Appellant, 
versm 

Chutternarain, (Pliuntiff,) Respondent. 

This suit was instituted by plaintiff, on 7th May 1841 or 26th 
Bysack 1203, to obtain possession of 2 kanees of lakeraje land. He 
says he bought the land from defendant on the 25fh Assin 1178, 
and afterwards on the 27th of the same month exchanged the land 
with defendant for the like quantity of land in another place, and 
that the auction purchaser of turuff BirjlalMn 1 193 turned him out 
of this last mentioned land, claiming it as part of the turuff. The 
suit is therefore brought to recover from the defendant the land 
purchased from him in the first instance. 

DeferrdaT\t, appellant, denies the whole transaction, and says that 
neither of the two lands mentioned were ever in his possession, 
and that he therefore never could have disposed of them as stated 
by the plaintiff. He states also that turuff Biijlall was sold at 
auction in 1 189 M. S., and that in that same yea» the ' |>laintiff 
bought from the auction purchaser the villages in which the lands 
are situated, from which he says he has been dispossessed ; and he 
pleads that as more than 12 years have elapsed since 1189 the 
claim is barred by the statute of limitations. 

The plaintiff has produced the quabala of the 2 kanees lakeraje 
land first purchased, the defendant's receipt for the purchase mo- 
ney, and an eosienama or deed of exchange on account dfthe lands 
received from defendant in lieu of the land first purchased. In 
the deed of exchange there is this condition that if ever on any 
account the land received in exchange should be resumed, then the 
defendant was bound restore to the plaintiff the lands first pur- 
chased. All these thi%e documents are proved by cme witness, 
who is said to be the only remaining witness to them alive. 

The moonsiff, holding these documents to be sufficiently proved, 
and stating that the cause of action arose not in 1189 as stated by 
the defendant but in 1193 when the plaintiff was dispossessed, 
decreed for the plaintiff. 

The plaintiff however has failed to adduce any evidence to shew 
that he was dispossessed in 1193. The moonsiff has assumed 
fact frbm the mere statement of the plaintiff himself. By Whom, 
under what circumstances, and when, the plaintiff was dispossessed. 
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or whether he ever had posaession at all^ there is no evidence to 
shew, although the plaintiff was specially called upon fot^ proof as 
to all of these points when the case was returned for retrial on a 
former occasion. The witnesses of the plaintiff, moreover, to a 
certain extent confirm the objection urged by defendant, that the 
plaintiff* himself became the owner in 1 189 of that part of turuff 
Birjlall in which the land is situated from which he says he has 
been dispossessed by the auction purchaser, inasmuch as they say 
they have understood that such was the caSfe. If the plaintiff has 
only himself resumed the land, or if any one else has dispossessed 
him, he cannot come into court and make the claim he now does 
without shewing the circumstances under which the land has been 
resumed, and the date of his dispossession. 

For these reasons the claim must be dismissed, and the moonsiffs 
decree is therefore reversed and the appeal is decreed, respondent 
paying the costs. 

The 13th AuGitsr 1846. 

Present: J. B. OGILVY, Judge. 

No. 733. 

Musst. Sukena Bcbee, Abdosoban, and Afazalla, (Defe/'dants,) 

Appellants, 

verms 

Mulka Bebce, (Plaintiff,) Respondent. 

The plaintiff states that for fear of thieves she deposited with 
defendant, Sukena Bebee, for safe custody, a box containing certain 
articles belonging to her and 219 arrees of dhan, and that subse- 
quently, Sukena^s house being burnt down, the defendant, Afazalla, 
the brother of Sukena Bcbee, saved the box and 169 arrees of the 
4han, and conveyed to bis house, and the action is brought for the 
value of the property saved from the flames, which plaintiff states 
defendants refuse to restore to her. 

The plaintiff having fully established her claim by good and suffi- 
cient evidence, and the defendants having neglected altogether to 
deftod their cause, the moonsiff decreed against all three defendants, 
appdlants. 

Appellants urge that the case has been decided without any evi- 
dence having teen received on their part, but this was entirely 
their own fault ; for it appears that after entering appearance they 
afterwards allowed the case to go against them by default, not even 
putting in answers. 

As to the facts set forth by plaiintiff they appear to be fully esta- 
blished, but upon^jvhat grouhds the flKK^nsdff gave a decree agaiitst 
Abdosoban he not say. The property was not ontruatM to 
him, he was absent when th6 house was burnt, and no attempt 
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even is made to. shew how in any way he can be held responsible. 
He is the son of pukeena Bebee^ and this would appear to be the 
sole reason of the decree against him. 

Except as it affects this defendant^ I see no reason tb interfere 
with the decree of the moonsLff 5 but Abdosoban is clearly entitled to 
be released from the decree, l^e moonsUTs decree is only upheld^ 
therefore as it regards the other two defendants^ appellants^ the 
costs of Abdosoban being paid by plaintiff, both of this court and 
that of the moonsiff,4he other appellants paying all other costs^ 

The 13th August 1846. 

Present: J. B. OGILVYj. Judge. 

No. 38 of 1846. 

Ram Monee Thakoor, (Plaintiff,) Appellant, 

Venus 

Ranisoonder and others, (Defendant 8 >) Respondents. 

This was a suit to cancel an attachment of certain property or- 
dered by the moonsiflf in a case of execution of decree, and the 
moonsiff, without receiving the evidence the plaintiff wished to 
produce7*buti evidence alrea(ly taken in the summary 

case in which the attachment was ordered, disposed of the suit, dis- 
missing the plaintiffs claim. This mode of proceeding was most 
irregular and improper. The moonsiff was bound to try the case de 
novo like any other regular suit, receiving from both plaintiff and de- 
fendant any evidence they iad to produce ; and the moonsiff not 
having done so, the case is remanded to him that he may proceed 
as here indicated. 


The 20th August 1846. ^ 

Present : J. B. OQILVY, Judge. 

No. 33. 

Radeka Das Mohunt, (Defendant,) Appellant, 

verms # 

Anand Mohun, (Plaintiff,) Respondent. 

In this case the defendant attached the property of plaintiff 
a claim for rent of 1205, and relinquished the attached property on 
plaintiff^s ^executing an agreement to pay 10 rupees, 9 annas juma 
on account of 9 krants, 18 gundahs, 3 cowries land> and the plaintiff 
immecUately after, brought tWa suit to cancel the agreement as 
having been forcibly extorted from Wmt ^ 

The 4rfendan!t claims rent for the land as Jiefog part 
mootter tenure zimnreh Odeen Das Mohunt^ decreed by the specif 
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commissioner to be a valid rent free temirei of which the defendant 
is the present mohtint, and states that plaintiff ejcecuted the agree* 
ment with his own free wilL * 

PlaintiflF claims the lands as his own right as having been pur- 
chased, he says, from farmer mohuiits, and to which he has suc- 
ceeded by right of inheritance; ^ 

It waiSi proved that the plaintiff had long held possession of the 
land withcmt paying rent to any one, and that defendant, having 
attached the plaintiff^s property on a clainliof rent, withdrew the 
attachment without any payment by the plaintiff but merely on 
his executing an agreement to pay rent in future* The moonsift* 
therefore, concluding that the attachment had been resorted to not 
for the purpose of realizing a claim of rent, but as a means to ex- 
tort the agreement from plaintiff, decreed for the plaintiff’ and or- 
dered the agreement to be cancelled. The moonsiflf weaved' the 
consideration of the question whether or not the plaintiff had a 
right to hold the land without paying rent to the mohiint, as being 
a point which could only be determined if specially brought under 
trial in a distinct suit. 

In appeal it is urged that former mohunts had not the right to 
alienate an;^’ part of the birmootter land, and therefore that the 
plaintiff^s claim to the land as having been purchase4. iprinadmis- 
sible. I concur however with the moonsift' in opinion that this 
point cannot be determined in this suit ; and as it is fully shewn 
that the agreement was extorted by means of the attachment and 
was not voluntarily executed, the moonsiff’s decree is confirmed, 
and the appeal is dismissed with costf^. 


• The 25th August 1846. 

Pkesent: J. B. OGILVY, Judge. 

♦ No. 10. 

Salt Agent of Chittagong, (Plaintiff,) Appellant, 
t^sus 

Es^n Chunder, Kashee Mohun, and others, sureties of Sadut 
% Alii and others. 

This was a suit for the value of a deficiency of salt in aurung 
BaUar Chura, and the principal sudder ameen gave a decree 
against the several salt amlah defendants, awarding against each 
according to the proportion Jor which be was responsi[|)le under 
bis agreement ; and the question at issue is whether a decree 
should also be given against certain qf the snretii&s qf the two 
darogahs Ranyai and S^ut dnd, qf J^^i Narnin, coy^, or 
weigher of salt, the princi|^ sqdder aini^n bi^vlng hel^ they 
could not be made responsible. 
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Eriiaa Chundor and Kashee Mohun defendants bad given secu- 
rity for Eamjm ; ljut after an enquiry into the validity of the secu- 
rity, the salt agent had pronounced against it, declaring it to be 
na matabur/^ and calling for fr^h security. The principal sud- 
der ameen was of opinion that the security liad been r^eeted by 
virtue of this orde§ and that the sureties were thence released from 
responsibility. I quite agree with the principal sudd^ aifteen, 
for it is clear that after such an order the sureties must have been 
fully justified in considering their property no longer pledged. 

Akamai Alla and Ashan Alla defendants had given security for 
Sadut Alii darogah at a time when he was a retail sale darogah. 
He was afterwards transferred from that situation to be darogah '' 
of aurung Bahar Churah, where the duty was totally different 
from that of a retail darogah; and the principal sudder ameen 
held that the security having been given when Sadut Alii 
was a retail darogah, the sureties could not be held responsible 
for a claim against him as darogah of aurung Bahar Churah. 
But this decision of the principal sudder ameen is in the face of a 
condition in their security bond bv which the sureties engaged that, 
if Sadut Alii should at any time be transferred to any other office 
^under the salt agent, they were still to be equally answerable for 
any cteim .agmnst him in his new situation. Under this condition 
I consider the salt agent to be clearly entitled to a decree against 
the sureties. 

With regard to the surety of Jainarain the case is this — Jaiuaraiu 
was appointed to his Situation on 20th May 1837, ^nd at the time 
of his appointment an order was passed to the effect that he must 
give more security as that which he had already furnished was in- 
sufficient. As he had failed to give the additional security by the 
15th December following, he was agmn called upon to do so accord- 
ingly. On the 27th January some more security was given by Jugo 
Mohun dusteedar, and measures were taken to enquire into and as- 
certain as to its validity. At last on the 25th April 1838, whilst 
this enquiry was still incomplete, Jainarain was summarily dismissed 
from his situation on the ground that, notwithstanding the lengtli 
of time that had been allowed him, the security he had given was 
altogether inadequate. ^ 

The principal spdder ameen held that as no order for the ap- 
proval of the security had passed, therefore it could not be con- 
sidered as having been accepted. I differ altogether from this view. 
The surety in executing the security bond became bound by its 
terms, and what is there now to absdlve him from his engagement ? 
If eithet after an enquiry or without any enquiry the security had 
for any reason oeen rejected, the bond would certainly have 
Oancelted by virtue of the rejection. But as the case stimds I hold 
the hurety to be bound by his engagement. 
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Uiiider ]tbe i»bove circumptaoces.tbe zuretiefi .before mentioned of 
l^ut ijili end d^narain muet be held jiidntl);, redpoimble VKith 
Sadut AUi and jainarain for tbc amount decreed by the principal 
sadder ameen agmnst each respectively. But as Ahsan All^. one of 
the sureties of l^dut AUi, is dead, the ^cree as respects that person 
must be given against the estate of Ahsan AUa4 Decreed accord- 
ingly in amendment of decree of principal sudder am,een, ri^pcm- 
dents paying costs of appeal. 

The 25th August 1846. 

Present: J. B. OGILVY, Judge. 

No. II. 

Salt Agent of Chittagong, (Plaintiff,) AppeUant, 
versus 

Jugmohun and others, (Defendants,) Respondents. 

This was a suit for the value of a deficiency of salt in aurung 
Bahar Churra ; and the principal sudder ameen in giving a decree 
against the several salt amlah defendants held that Akaraut Alla 
and Ahsan Alla, the sure'ties of Sadut AlU, darogah, defendant, and 
Jugmohun dusteedar, surety of Jainarain, cfiyal, defendant, jfmld not 
be held responsible under their security bonds, and did hot include 
them in his decree. The question to be decided in appeal is whe- 
ther a decision should also be given against these sureties or not. 

The points here involved are precisely those which have already 
been di^osed df in the similar case regarding the same parties, ap- 
peal No. 10. For the reasons therrfore fully set forth in that decree 
the decision of the principal sudder ameen must be amended. The 
surrties must be held jointly responsible with their principals for 
the amount decreed against them. But as Ahsan Alla, one of the 
sureties of Sadut Alla, is dead, the decree must be given agmnst his 
estate as respects the responsibility which he undertook. Decreed 
accordingly, respondents paying costs. 

The 25:tH August, 1846, 

^ Present : J. B. OQILVY, Judge. 

* No. 3. 

Sadoo Ram Mohunt, (Plain tiffj) Appellant,' 

, ' visits ' ^ ’ 

Mussti Hurco^afee and oth^, (Defendantfbj .B«spp)^ntiit!’ 

I'Htiids R suR ft»r possession Of 2-droonfis, cowree Gf 

Imidcishned aSrpart of an endowment for a relupOitSestabliBhmmtti 

The foUewinl^ is the Rubstance of the prin^^ sudder amem^s 
decree. Sooblmrm3aMohu.tit died leaving pltilntiffiiiddef^ mi 
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and daughter, his heirs^ and the lands of this endowment for the 
support of a sungat or shrine. The lands were resumed and after- 
wards confirmed rent free to the extent of 37 droons^ 5 kanees, 
9 gundahs, in possession of plaintiff and defendant 5 and of these 
lands 2 droons, VJ gundahs, 1 cowrie according to plaintiff, and ac- 
cording to defendant 2 droons, 2 kanees, are in possession of de- 
fendant, the rest being in possession of plaintiff, and the Cldim is for 
possession of defendant's land. Plaintiff has never been appointed 
mohunt either by Government under Regulation XIX of 1810, or 
by other mohunts. It only appears that Soobharam left these 
two heirs and the land at his death. Since then defendant has held 
a small part of the land and the plaintiff has possessed a much 
larger portion. According to law and custom endowed lands can- 
not be alienated or divided between heirs, and mohunts are man- 
agers of such lands with this condition that, after defraying the ex- 
penses of the religious establishment, they maintain thetnselves and 
family from the surplus proceeds of the land. As Hurcoomaree 
defendant is daughter of Soobharam, these 2 droons, 2 kaneeS in her 
possession, which is but little, appear to be for her maintenance ; 
and from the time of her possession to the date of institution of this 
suit, nearly 12 years have elapsed, and during all that time the 
plaintiff*i*tt 6 never objected to her possession, but on the con- 
trary he entered into a joint settlement with defendant to pay 
revenue for the lands to Government and gave a quobooleat 
or agreement signed by both. And plaintiff in many papers 
admits her possession and himself says in his plaint that mo- 
hunts, that is, the managers of the endowed lands, defray the 
expences of the endowment from the profits and support them- 
selves and family from the surplus proceeds. And as the plain- 
tiff agrees to give the defendant an yearly money allowance for 
her maintenance to the extent of the profits of the land in her pos- 
session, and as the defendant is widow and an old woman 
and her time is nearly up, the plaintiff can sustain no loss if she 
should continue to hold the lands in lieii of the money payment, 
the lands being liable to resumption at her death by the mohunt 
for the time being. Accordingly, the claim is dismissed. 

I certainly cannot subscribe to this very curious decree, which 
argues against the defendant's right and winds up by a decree in 
her favor confirming her in possession. I am of opinion however 
that the claim must be dismissed, though upon very different 
grounds than those assigned by the principal sadder ameen. 

The pkintiflPs claim is founded upon a decree 6t the special 
commissioner dated 4th May 1844, in which the lands are decl^^ 
to be a walid rent free tenure on the ground of their having bSfeti 
assigned for the purposes of a religious establishment, and under 
this decree no doubt the lands cannot be alienated. 
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But the defendant states that she obtained the lands in dispute 
from her father for her mmntenance, that she h^ held possession 
eversince^ and that in the end of 1196 M> she entered into a 
settlement with Government for lands of the endowment 
jointly with the plaintiff^ and she pleads that plaintiff’s claim is 
barred by the law of limitations. 

Now this joint settlement is fully proved by the copy duly 
attested of the engagement filed by the defendant. The pre- 
sumption then from this settlement is that defendant must have 
previously had possession of a part of the lands^ otherwise it is not 
to be supposed that plaintiff would have allowed her to engage 
with him as a co-sharer and to bold possession subsequently to the 
settlement, as he admits, for a period of nearly 12 years prior 
to the institution of this suit. This presumption too is confirmed 
by a petition of plaintiff presented to the deputy collector on 19th 
September 1842, in which he mentions this joint settlement stating 
that the lands had been previously in the istimoraree dukul, or 
continuous possession of himself and defendant according to the 
separate possession of each. 

It is true that defendant’s witnesses only speak to her posses- 
sion since the time of the settlement, and two of them state that 
previously the disputed land was in possession of plaintiffiHSut it is 
easily to be understood that these persons may have been won over 
by the plaintiff, or may be mistaken upon a point ■ of fact of such 
very old date. At all events I cannot credit their evidence with 
the petition before me above mentioned of the plaintiff, in which 
he himself admits continuous possession by the defendant, prior 
to the settlement. And in the face of this petition, it cannot avail 
the plaintiff now to say, as he does, that defendant has only had 
possession since 11 97< 

1 think there are abundant grounds to presume that defendant, 
as she says, has had possessiop of the disputed land for her main- 
tenance ever since her father’s time. Sobharam Mohunt the fa- 
ther died according to defendant’s witnesses, and the fact is not 
gainsaid on the part of the plaintiff, nearly 50 years ago. Plaintiff 
says he was mohunt from his father’s death up to 1181 M. S., 
whenijiis mcumbencywaa interrupted for a time by the; appoint- 
ment of a surberakm* or manager, by the officers of Gk>vemmeat. 
But even tip to 1181, he must thus have been manager of the 
endowment ffuiing the possession of defendant for much more 
than 12 years, wiTOout disputing her possession. I therefore con- 
sider the chuhn of plaintiff to be bmed by the law of limitations. 
Appet^ ^smisse^ accordingly, appellant /j^ng his own and re- 
spondeqt’s , coats. . 



ZitLAH CHITTAGONG. . 


Thk 26th Ar^Gi’HT 1846. 

Present: W. J. II. MONEY, Additional Judge. 

No. 50. 

Clmiidce Churn, Appellant, (Plaintiff,) 
versus 

Mahuinmud Shah and Akbar Alii, Respondents, (Defendants.) 

This suit was instituted by the appellant to recover the sum of 
thirty-two rupees (and interest), advanced by his father to the re- 
spondents in consideration of four canees and one gunda of a 
shikinee talook, situated in turuff Anwaroolla, beinij mortgaged to 
him. The deed was duly drawn out for a period of eight years 
commejiciiig from the Mugh year 12(K). The appellant states that 
his father died witliout gaining possession of the land, and that he 
himself has also failed in that object. The respondents entirely 
deny th^^tTcinsaction, and each party has adduced evidence in sup- 
port of his>ase. • 

The moonsiff upon several grounds dismissed the claim, but 
more particularly that the silence of the plaintiff (appellant) for a 
period of eight years threw the strongest possible suspicion upon 
his case. In this opinion I concur, and the decision of the lower 
court is hereby confirmed, aifd the appeal dismissed with costs. 

The 27tii August 1846. 

Present; AV. J. H. MONEY, Additional Judge. 

No. 51. 

Calee Churn Thakoor, Appellant, (Defendant,) 
t^ersus 

Mussummat Madhubee, Respondent, (Plaintiff) 

The plaintiff in this case sued to recover the sum of fifty rupees 
from the defendant, for two canees and ten gundahs of laud, cul- 
tivated by him for five years, at the rate of ten rupees per annum. 

The defendant denied the debt, and the moonsiff* decreed in 
favour of the plaintiff without sufficiently testing his claim. 

The investigation being in my opinion incomplete, the appeal is 
decreed, the order of the lower court reversed, and the case sent 
back for retrial, and the value of the stampt paper, on which the 
appeal Is engrossed, to be refunded to the appellant. 


a 
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The 27th August 1840. 

Present : W. J. H. MONEY, Additional Judge. 

No. 53. 

Haveelash and Mokur Alii, Appellants, (Defendants,) 
versus 

Kumer Alii, Respondent, (Plaintiff.) 

It appears in tliis case that the respondent, on the I7th Chyte 
1 186, Mugh year, assigned over to the appellants three canees of 
land situated in talook Aklnir Cassini, for the period of twelve 
years, for the sum of sixty-one rupees Sicca. In addition to the 
usual bond there was a separate agreement signed by tlie appel- 
Lants to the effect that if, after the expiration of twelve years 
alluded to in the bond, they did not give up possession of the land 
to the respondent, they would pay him rent at tlu' rate of four ru- 
pees pe!‘ canec. The period of twelve years having expired, and 
the appellants not abiding by tlieir engagement, the respondent 
sued to recover possession together with rents which were due for 
the land. 

Tlie appellants disputed the claim, and declared that the three 
canees of land were sold to them without any stipulation. 

The moonsiff in consequence of the existence of separate 
agreement alluded to by the respondent, decreed in his favour. 
After a careful perusal of the papers and ev idence in the case, I see 
no reason to disturb the decision of the lower court, which is here- 
by confirmed, and the appeal dismissed with costs. 


The 28th August ]84(). 

Present : W. J. II. MONEY, Additional Judge. 

No. 70. 

Hareea, (son of Bularam,) Appellant, (Defendant,) 
versus 

Mussummet Munosha, Respondent, (Plaintiff.) 

this case the plaintiff sued to recover the sum of three ru- 
pees, principal and interest thereon, from the defendant. The de- 
fendtmt simjily denied having received the money. The moonsiff 
however, from the evidence before him, decreed in favor of the 
plaintiff. As the loan of the money is clearly established, and 
tlierc is no proof of subsequent payment, the order of the lower 
court is hereby confirmed, and the appeal dismissed with costa. 
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The 1st August 1846, 

Present: HENRY SWETENHAM, Judge. 

No. 280 of 1845. 

Apj)eal from the decision of the Moonsiff of Dacca, Abdoollah. 

Sheikh Munnoo Khansaniah, (Plaintiff,) Appellant, 

versus 

Sheikh Eatbarree, (Defendant,) Respondent, 

Suit to recover a bonded debt, amounting with interest to rupees 
59-13-1. 

The bond was not duly verified; and the moonsiff accordingly 
dismissed the suit. In appeal there appear no grounds for interfer- 
endb in the moonsitf’s decision, which is hereby affirmed. 

The 1st August 1846. 

Present: HENRY SWETENHAM, Judge. 

* No. 287 of 1845. 

Appeal from the decision of the Moonsiff of Dacca, Abdoollah. 

Ramlochun Singh, (Plaintiff,) Appellant, 
versus 

Mussumaut Petumbpiree, (Defendant,) Respondent. 

Suit to recover bonded debt amounting with interest to rupees 
21-1-4. 

The bond was not verified ; moreover, it was proved that appel- 
lant was not at Dacca at the time he alleges he there advanced 
the money. The moonsiff, accordingly, dismissed the suit. There 
is no ground for interfering in the said decision. The appeal is dis- 
missed, the moonsiff^s judgment affirmed. 

The 1st August 1846. 

M Present: HENRY SWETENHAM, Judge. 

' No. 239 of 1845. 


Appeal from the decision of the Moonsiff of Naraingunge, Kallee 

Kinker Seitu , 

Sheikh, Gholam Alice, (one of the Defendants,) Appell^t,, , 

versus ^ 

Akber and Musst Phool Jaun, (Plaintiffs,) Respondents. 

Suit to recover advances made for boatmen, with interest, 

rupees 43-14-10. 
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Decreed by the moonsifF against the two defendants. Sonaullah 
defendant has not appealed: be was the principal to wliom the ad- 
vances are alleged to have been made, appellant was his security. 
On appearit appears neither notice nor notaficafion was served on 
the defendant Sonanllafa. The proceedings of the moonsiff are 
therefore incomplete!. I reverse the moonsi^s decision, and remand 
the case to bis court for re-trial. 

The 1st Acgust 1846. 

Present: HENRY SWETENHAM, Judge. 

No. 276 of 1845. 

Appeal from the decision of the Moonsiff of Dacca, Ahdoollah. 
Musst. Dbun Bebee alias Noor Jan Bebee,(one of the Defendants,) 

Appellant, 

versus * , 

Meer Husen Allee, (Plwntilf,) Respondent. 

Suit instituted at 300 rupees to recover his wife. 

Decreed by the moonsiff. 

There were three other defendants who did not appeaI,,..-T!ie pro- 
ceedings of the moonsiff 'in this case were incomplete. Appellant 
pleaded she had been divorced. Four witnesses were summoned to 
prove the fact; they were reported to be in attendance, and the 
moonsiff passed orders that their depositions be taken. Their depo- 
sitions were not teken, and no reason jissigned why they were not, 
nevertheless the moonsiff passed judgment. The decision is rever- 
sed, and the case remanded to the moonsilTs court, for the purpose 
o£ rectif^'ing the omission noticed, and for subsequent disposal on 
its merits.' 

Thb 11th August 1846. 

Present: HENRY SWETENHAM, Judge. 

No. 8 of 1845. 

App^ from the decisions of Mahdmed Idris, late Principal Sud^ 
• Ameen of Fttrreedpore, ' % 

Guddadhor Mullik and others, (Plaintiff, ) Appellants, 

* v^sus 

HuikoomEr Thakoor and others^ (Deftmdaot^) Re 9 po!ident 8 . 

To reverse iW6 kuihmary deciidons for TeMtpkSSbd by the reteHue 
authorities under Begulatlpn VH. 1799— -foe aggregate amount 
being rupees 6 14-12-8|. ‘ < “ ( . :i ■' ; 

The principal Sudd^ ameen,' ilndeT’ date the 17fo Deoember 
1844, dismissed the suit on the following grounds. The first decision 
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was for rent for 1248, B. S., and was passed by Molovy Baeez 
Ooddeen« deputy conecfca*, on the 28th July. 1842, which decision 
was • revised ana confirmed by the coUectoi’, under date the 13th 
June 1843. The* principal sadder ameen, first remarks, the 
deputy collector’s proceedings were erroneous, and ought not to 
have been held with reference to a Circular Order 29th April 1842, 
No. 12, and Section 23, Regulation VII. 1822, and, then, passes 
judgment, that one year, ten months, and nineteen days having 
elapsed from date of decision of'the deputy collector to date of in- 
stitution of suit, viz. 17th June 1844, the suit is inadmissible; and 
the second decision is for rent of 1249, and was passed by Mr. 
E. F. Latour, deputy collector, on the 17th June 1843, which being 
a year and a day to the date of the institution of the suit is, in like 
manner, inadmissible ; therefore, the suit was dismissed by the prin- 
cipal sadder ameen. 

The principal sudder ameen, however, is in error as regards both 
the decisions of the revenue authorities. Adverting to his remarks in 
the first case, it may be observed, Istly, Section 23, Regulation VII. 
1822 is inapplicable to the case; and 2dly, the Circular Order 
29tli April 1842, quoted by him, is a Circular Order from the 
Board»of Revenue, passed in accordance with a suggestion made by 
Goverament, whereby a collector is not prohibits from revising 
the proce^ings of his uncovenant^ - deputy in summary suits, for 
rent; it specifies the Circular Order of the 28 th August 1840 does 
not render it necessary for collectors ** to admit,” as a matter of 
course, all petitions of appeal that .may be presented to them against 
summary decisions by their deputies; but be is enjoined to watch 
attentively the proceedings' of his subordinates, and he is to be 
guided, in the extent of his revisions, chiefly by the degree of confi- 
dence he may repose in their probity and discretion. Further it 
appears the principal sudder ameen has mistaken the date of the 
collector’s confirmation which was the 13tb July and not the 13th 
June 1843. The suit instituted agmnst t^ decision, th<»refore, on 
the 17th June 1844, was in8tit;^ra within the period limited by 
law, viz. one year. 

The 2d decision, passed the 17th June 1843, may, also, be legally 
cos^ted in the Said suit, instituted 17tii June 1844. By Section 6, 
Inl^ation VIIL 1831, the admission of mgnlar suits to contest 
summary awards of the revenue authorities, is restricted to one 
year.^ from the date of delivery; or the tender to the party, against 
whom the award is made of the collectors decision. In explanation 
thereof, Coostruction 1028 and clause 10, \ Section 8,. K^ulatioit 
J^VJL 1814, direct that the interval which may;^ ^ve elapsed 
between the date, on wbidi the requisite stemi^ paper may have 
been famish^ by the party to the court, ana that , on wuch the 
copyt^ the decree may -have been tendered or delivered te the 
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shall be excluded from the calculation, which limits the period 
be the admission of a^al to one year. It is not possible to allow 
less than one day for delivery of the decision passed 17 th June 
1843, thei<efore this lapse cannot bar the regnlAr suit. 

The decision of the principal sadder ameen is reversed, the case 
is remanded to be tried on its merits. 

The 11th August 1846. 

Present; HENRY SWETENHAM, Judge. 

No. 62 of 1845. 

Appeal from the decisioti of the Principal Sudder Ameen of 
Furreedpore, the late Mahomed Idris. 

Joynarain Sikdar, Musst. Bijoya, widow of Gooroopershad, and 
seven others, (certain of the Defendants,) Appellants, 

versus 

Eishen Govind Nundee, (Plaintiff,) Respondent. 

Suit for possession of a hawolah, qismut Bhatee Kunayepore, 
&c., in the name of Dyaram Shah, acquired by purchase, valued at 
rupees 1,769-13-5-1-1. 

Petumber Shah and others held this hawolah. They^cJ.d’ rather 
moce than |th, viz. 12 annas, 5 gnndahs, 1 cowree, and 1 krant, to 
the appellants, on the 27th Assin 1247 B. S. The purchasers 
obtained possession. 

On the 2d Maugh 1247, or rather more than three months from 
the date of the said sale, Peetumber Shah and the other former 
holders made another sale of the whole hawolah to the respondent. 
Hence this suit for possession. 

Documents wm*e presented, and evidence called for by the prin- 
cipal sudder ameen. The qubalah, or deed of sale, of each party 
was verified : neither of them had been registered. The principal 
sudder ameen decided on the validity of the respondent’s deed of 
sale, arguing that although appellants’ deed of sale had priority of 
date, and although they were in possession, preference must be given 
to the title deed of respondents, because the seller acknowledged 
his deedtof sale, and had trimsferred to respondents, docam|^8, 
whicH^ attested the validity of the conveyance to him, and thewtb- 
sence of which from the hands of the first purchasers served to 
nullify their diaim. The documents alluded to are three qubooleuts, 
eighteen dakhilas, and a khut from the znmeendar, dated 15th 
Phagoon 1244 B. S. Accordingly he decreed to respondent. ^ 

In appeal, appellants have proved the argument of the principal 
sudder ameen specious and unsubstantial : cause is shown why the 
three qubooleuts were not surrendered to the first purchasers; the 
said qubooleuts wmre for the sixteen annas, or the whole hawolah. 
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Appellants purchased only a portion, but in the remaining portion 
one appellant had a lien, that b to say, Gooroopershad, the husband of 
Musst. Byya, held a proportion of 3 beegahs, khota, in the un- 
sold portion, viz, 3 annas, 14 gundas, 2 cowrees, and 2«krants, on 
account of which he signed the said qubooleeuts ; hence they were 
not suri'endercd to appellants, purchasers of 1 2 annas, 6 gundahs, 

1 kowree, 1 krant. 

And as for the 18 dakliilas, 12 of them were receipts for khazana 
for periods preceding the sale to appellants, there was no reason 
why the sellers should transfer them to the purchasers, 6 were 
dated subsequent to the sale, they are receipts for khazana in the 
aggregate Rupees 49, and are alleged to refer to the 3 as. 14 g, 2 c. - 

2 k. share, which is very possible, because the jumma of the 16 
annas, or whole share, amounts to about rupees Sicca 220, and there 
was also, as appears from the accompts, a balance due dn account 
of the preceding year. 

The zumindaree khut is unimportant : it has not been verified. 

Thus the premises said to convey validity to the last deed of sale, 
are more plausible than substantial. Tho said deed, too, is open to 
the objection of an erasure, or defacement, where the words khosh 
qiibalah are entered. 

In Ma^h 1247, respondent purchased: at that time appellants 
were in po&ession, for they (the appellants) hold dakhilas lor Kar- 
tick, Aughun, Pous, and Maugh 1247, having made their purchase 
in Assin 1247. In Bhadoon 1249, or 22d August 1842, a summary 
suit for possession under Act IV. 1840, was decided in the magis- 
trate’s court : appellants were found the legal occifpants, and, by 
the orders of the foujdaree court, were continued in possession. 

Tho title of appellants, therefore, appears unquestionable. The 
sellers have not appealed, they have abandoned the cause to be con- 
tested between the first and second purchasers. Under these circum- 
stances I decree to appellants, and, amending the decision of the 
principal sudder ameen, I decree to appellants possession of 12 an- 
nas, 5 gundahs, 1 cowree, and 1 krant ; and to respondents possession 
of the remaining, 3 annas 14 gundahs, 2 cowrees and 2 krants. Costs 
to be paid by the parties in proportion. Respondents, under all 
the features of thecaso, are not entitled to award of any mesne pro- 
fit on account of their share. 
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The 5th August 1846. 

Puesent: JAMES GRANT, Judge. 

No. 10 of 1845. 

Appeal from the decimon of the Prinripal Sudder Anieefi, Moolvee 
Mahomed Khoorshed. 

Pit\iniber Day, (Plaintiff,) Appellant, 

, versus 

Mohuii Muiidul, (Defendant,) Respondent. 

Pj^ A INTIFF claimed rupees 1500, damages for a false accusation 
of dacoity. Defendant pleaded that the charge of dacoity was 
[)roved against the plaintiff and others before the magistrate ; that 
tlie search of the plaintiflPs house was conducted by the police ; and 
tlpat he, the defendant, was therefore not responsible for it, or any in- 
dignity to thp females of the family ; and fijrther that the plaintifTs 
salaiy was 5 rupees per month, and his claim of 1500 rupees 
damiigcs excessive. The principal sudder ameen decreed 20 ru- 
])ees damages with half costs, and against his decision both par- 
ties appealed. The defendants appeal w^as dismissed on the 3d 
February last, on the grounds given in that decision, (appeal No. 
11 of 1845,) showing that the charge of dacoity brought by the 
defendant against the plaintiff wiis clearly false and malicious. It 
now therefore only remains to decide as to- the amount of damages 
the plaintiff is entitled to recover. Tlie plaintiff was a zemindar^s 
mohurer^^ of good caste^’ and character. The false charge 
made against him by the defendant, caused 
Munneer^d Dwn^Darogah, search of his house, which was conduct- 

* ed with circumstances of considerable 

Hurree Pershad Mundull, aggravation, his confinement for a consider- 

Sudde^D^^^Beport,, and ultoate commitment for 

Vol, VL JO. 39. trial as a dacoit. Tlie damages awarded by 

the principal sudder ameen are, in my 
opinion, altogether inadequate to the injury sustained. 1 therefore 
amend his decision, and, with reference to the case noted in the 
margin, award 500 rupees damages, with full costs. 
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The J2TII Auotjgr 1846. 

Present : JAMES GRANT;, J;(jdge. 

No. 2 of 1845. 

Appeal from the demion of ike Sudekr Arneej^ of MMahf Muzim 

Ifassein^ 

DecnaRam Mundiil, Pulto Mimdul, and Oomor SingMuhdul^ 
(Defendants,) Api>ellants, 

versus 

Chand Misser, (Plaintiff,) Respondent. 

PlaintiEip claims rupees 642-2-2, due on a kistbundee’^ for 
nipees 301, dated the 2d of Chyte 1239 B. S. The defendants 
Deena Ram and Oomor Sing plead payment of rupees 40J)in cash, 
grain and cattle from 1240 to 1245 B, S., and state that plahitiff 
agreed to destroy the kistbundee^^ in which their property was 
pledged though not so alluded to in the plaint ; that plaintiff ckiimed 
this property as pledged to him when it was attached in execution 
of another cfecree, and that the said writing has been fraudulently 
erased by the plaintiff. vThe sudder ameen decreed the case on 
the following grounds : two of the defendants^ witnesses not 
being able to speak to the value of grain and cattle delivered ; there 
being only one witness to the delivery of goor/’ &c. ; the said 
witnesses being ignorant of the erasure from the kistbundee the 
plaintifPs explanation of the appearance of erasure, vb. the docu- 
ment having, accidentally fallen into water, being satisfactory, as 
there w^as no proof of such erasure ; the probability that the 
defendants would have complied had the bond been liquidated, 
but not returned or a receipt given in lieu of it j plaintiff’s petition 
claiming the property as pledged to him when it w as attached in 
execution of a decree, being no proof that it was so pledged, as there 
is no mention of it in the body of the kistbundee,” and it is 
probable that the plaintiff then leagued with the defendants 
to save their property ^ a witness to the kistbundee stating 
that the property was pledged 5 years after the kistbundee 
was written instead of at the same time, as asserted by the defen- 
claMs 5 Ihe defendants and their witnesses stating contrary to fact 
, that all^the payments were entered on the kistbundee.'* 

Thepoint for decision in this case is, whether or not the amount due 
on the kistbundee was paid mfnlb ^ defendants, who plead pay- 
ment <)f rupees 409 in money, grain, and tattle from 1240 to 1245, 
state that after the instalment bond was written their property was 
pledged for its amount on the same stampt paper, and that the lat- 
ter writing w?is fraudulently washed out by the plaintiffs The 
sudder ameen gives them credit for adding that the payments were 
also entered on the bond and erased, which they probably intended 
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to (lo^ as no receipts for the several payments are alluded to^ and 
the plaintiff’s witnesses speak to having heard that the payments 
were entered on the bond. In proof of their property having been 
pledged^ the defendants have filed a copy of the plaintiff’^ petition 
in another case, claiming the said property as pledged to him for 
the amount of this instalment bond ; and no explanation of the 
circumstance is attempted by the plaintiff in his reply. The sud- 
der ameen gets over the difficulty by presuming that the plaintiff 
on that occasion leagued with the defendants to defraud the other 
decree-holder ; but even if there were probability in the supposition, 
the plaintiff has no right to benefit by it* The sudder amccn is also 
satisfied with the plaintiff’s explanation of the apparent erasure, 
viz* that the document accidentally fell into water, which I am not, 
the marks of erasure being most glaring. The sudder ameen 
presumes that the defendants would have complained had the bond 
been liquidated but not returned. I think it much more probable 
that they should rest satisfied with his promise to destroy the bond, 
than that he should tivke no steps for nearly 11 years to recover 
on a bond given for money due under a decree. The remaining 
grounds of the sudder ameen’s decree I consider frivolous and un- 
sound ; and being satisfied that the plaintiff formerly claimed the 
(fefendants’ property as pledged to him for the amount of this in- 
stalment bond, and that a fraudulent eraslire has been made, I see 
no reason to doubt the evidence of the witnesses to the several 
payments by the defendants. 1 therefore reverse the sudder ameen’s 
decision, and decree the appeal with costs. 


The 18th August 1846. 

Present: JAMES GRANT, Judge. 

No. 14 of 1845. 

Appeal from the decision of the Principal Sudder Ameen^ Moolvee 
Mahomed Khoorshed. 

Jugguriiath Tokdar, (Defendant,) Appellant, 
versfis 

Bishenpersbad Chowdhree, (Plaintiff,) Respondent, 

Plaintiff purchased an estate the property of Sheebperthad 
Jutty and Sheebruttun Jutty, defendants in a suit in which 
this defendant was plaintiff, TJie1?state was immediately after- 
wards sold for arrears of revenue, and surplus of rupees 987 was 
attached at the request of this defendant, while his suit against 
Sheebpershad and Sheebruttun, was jjending, 

. Plmntiff now claims this surplus with interest, Tjje defendant 
statesL that the estate was attached in his suit, arid that the 
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agserted sale of it to the plaintiff is a piece of roguerj-. The principal 
sudder ameen decreed the case on the grounds that4he side of the 
estate to the plaintiff was allowed by the former proprietors 
Sheebruttun and Sheebpershad, and the defendant's claim 
against them, on account of which the attachment was made, 
been disallowed in another suit. The -claim of tlie appellant 
against Sheebpershad and Sheebruttun has been dismissed by me 
in appeal, citse No. 15 of 1845, with reference to which I dismiss 
this appeal with costs. 

• The 18th AtTGHST 1846. 

Present: JAMES GRANT, Judge. 

No, 15 o4 1845. 

Afqieal from the decision of the Principal Sudder Ameen, Moohee 
Mahomed Khoorshed. 

Juggernath Tokdar, (Plaintiff,) Appellant, 
versus 

Sheebpershad Jutty and Sheebruttun Jutty, as principals and as 
heirs of Nerain Jutty, deceased, and Rajkishore Surma and 
Lalchund Das, as sureties, (Defendants,) Respondents. " 

Plaintiff clmms rupees 862, due on a bond for rupees 531, 
dated the 19th of Magh 1245 B. S. The defendants Sheebper- 
shad and Sheebruttun deny the authenticity of the bond, add- 
ing that on itk date they were minors, and they did not inherit 
from Nerain Jutty, with whom they ‘were on bad terms. Tlie 
sureties did not file answers. The principal sudder an>eon, on tlie 
grounds that Sheebpershad did not sign the bond and that Sheeb- 
ruttun was at the time a minor, and there being no proof as to 
what property •of Nerain’s they had succeeded to, decreed the 
case against Nerain^s estate and the sureties. It is clear that both 
Sheebpershad and Sheebruttun were minors on the date of 
the bond, and that their names were subsequently added in Ben- 
galee to that of Nerdn, the actual borrower, which is in Nagree. 
Both thdibond and the security bond have been evidently altered 
fromSin^Iar to pltoral, and no pedigree is ^veh to shew that 
Sheebpewhad and ®reebruttuii are heirs of Nerabi, which accounts 
for the resort to forgery. Tbft PlaintiflPs witnesses State that the 
bonds were j written iii the sib^lar by mistake, and on Its being 
discovered altered to the^pbiral. There* is unfortunately no evi- 
detice to warrant their commitment or that of the plaihtiffjbut being 
perfectly satisfied tl)at both documents have been fraudulently d- 
ter^, 1 am^ the principal sudder ami^n's decision, and dismiss 
tile piaintifrs cMm and appeal witfi costs. 
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The 2(>rH August 1846. 

Pres^int: JAMES GRANT/ Judge. 

No. 16 of 1845. 

Appeal from the decision of the Principal Sudder Ameen^ Moohee 
Mahomed Khoorshed, 

Dursun Geer, Zemindar, (Plaintiff,) Appellant, 
versus 

Lootfoolla Chowdhree, (Defendant,) Respondent. 

This is a suit, under section 30, Regulation II. of 1819, to re- 
sume 19 beegahs, 17 cottaha of land including a tank. The de- 
fendant pleads long possession previous to tne decennial settle- 
ment, and several decisions in Ms favor, the principal of which was 
by *he register of Maldah in 1822, confirmed by the Sudder De- 
wanny in 1829. The principal sudder ameen dismissed the case, 
it having been instituted nearly 17 years after the decision of the 
register of Maldah above mentioned. I agree with the principal 
sudder ameen in considering the plaintiff^s claim barred by the 
rule of limitation, and therefore dismiss the appeal with costs. 


The 21st August 1846. 

Present: JAMES GRANT, Judge. 

Nu. 1 of 1846. 

Appeal from the decision of the Principal Sudder Ameen, Moolvcc 
Mahdmed Khoorshed, 

Syud Mahomed Bux, (Defendant,) Appellant, 
versus 

Koodyram Pundit, (Plaintiff,) Respondent. 

Lot Malincha, &c., sudder jumma rupees 3349-7-3;]^, the 
property of the defendant, was sold for arrears of revenue on 
the 14th of Poos 1250 B. S., and purchased by the plaintiff for 
rupees 3680. Plaintiff noM^ claims rupees 506-10-2, surplus col- 
lections made by the defendant up to the date of sale according to 
papers furnished by the plaintiff^s ameen, shewing a hustbood 
jumma^^ of rupees 3382-3-9, of which the defendant collected 
rupees 2519-14-12, though entitled to no more than rupees 
2013-8-10, due up to the end of Ughun, the month preceding 
the sale. The defendant asserts the gross jumma to be rupees 
4291-15-13, of which he collected only Rs. 1813-5, leaving a balance 
due to him up to the date of sale of rupees 1498-12-13, and pleads 
clause 3, section 23, Regulation VIL of 1799, as to anticipated 
payments of rent not being admissible. The principal sudder ameen 



24 


ZlliLAH DINAOKPORE. 


deputed an aiueen to RBcertain the amount of collections made 
by the defendant up to the day of sale, and, on the papers furnish- 
ed by the said ameen, decreed rupees 494-ii-5:^ with interest 
and costs; overruling the collection papers filed by the defend- 
ant on the ground that putwarees are in the habit of coUectingr 
more than they bring to credit. This supposition regarding 
putwarees, I presume, refers to the defendant's stating that he 
collected only rupees 1813-5, while the ameen^s papers would 
make it appear that he collected upwards of rupees 2500 ; but the 
same rule applied to their papers for former years would make the 
plairrtiff^s claim fall to the ground, as according to them the jum- 
ma of the estate is so large that the defendant would be entitled 
to myre than the plaintiff asserts to have been collected by him. 
The junima wassil bakee accounts for 5 years previous to the sale 
filed by the defendant, are in my opinion much more entitled to 
credit than the hustbood accounts prepared by the plaintiff^s 
ameen, as the amount of collections according to the former 
leaves the zemindar a moderate profit, while the latter would 
leave him a heavy loss, and it is not probable that the defend- 
ant would have kept for years an estate by which he lost 
greatly, or that the plaintiff would have given rupees 3f>8l) for such 
a bargain. The purchaser of an estate in league with hit rvotts 
could have no difficulty'in defrauding the former proprietor, if he 
was to be held responsible to the purchjiser for any anticipated 
payments of rent the ryotts were pleased to assert, or the difler- 
ence between the actual rent and what they chose to acknow- 
ledge. I am satisfied that there has been collusion of this kind in 
this case, and under any circumstances the ryot, with reference to 
clause 3, section 23, Regulation VII. of 1799, and not the pur- 
chaser of an estate, is the party entitled to sue for an anticipated pay- 
ment of rent to the former proprietor. I therefore reverse the 
principal sudder ameen ’s decision, and decree the appeal with 
costs. 


The 22np August 1846. 

^ , Present: JAMES GRANT, Judge. 

^ No. 27 of 1846. 

Appeal from the deemon of Hurpershady Officiating Moon^ff of 

Chintamun. 

Sookaroo Paramanik, (Plaintiff,) Appellant, 

^yerms 

Hurychurn Das, (Defendant,) Respondent. 

;Pi*At\TiFF claiiM tupecs 79, With interest, embezzled by the 
defendant, ^vho, wm his gomashta on a salary of r\ipees 2-8 per 
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month. Defendant states that he was the partner as well as the 
gomashta of the j)laintilf 5 who seized his accounts, rupees, orna- 
ments, and other property and turned him out, and that he had 
previously returned all that the plaintiff had advanced •with the 
exception of rupees 2-9-0^. The officiating moonsiff dismissed 
the case on the grounds that the seizure of the defendant’s ac- 
counts, &c. by the plaintiff was proved ; that the evidence of the 
plaintiff^s witnesses was contradictory, and the khata bye^’ pro- 
duced by him irregular, and evidently prepared for the occasion. 

The suit itself is irregular and ought to have been nonsuited. 
The stampt paper on which the kobooleut filed by the plaintiff is 
written, was not purchased by the defendant, and there are 
no less than sev€m witnesses to it, a most unusual number for 
such a document, and two of the names were evidently not 
written at the same time with the others. It would therefore ap- 
pear to have been pre]>ared for the occasion like the khata bye/’ 
as the defendant's witnesses state that there w^as no wTitten en- 
gagement, The witnesses also state that the shop w^as kept by 
the defendant and funds supplied by the plaintiff, who, being dissa- 
tisfied with the purchase of some salt, made the defendant dispose 
of it to a neighbour, and on receiving the price took the key of the 
strong-box and turned the defendant out of the shop. Under 
such circumstances I see no reason fof interference with the 
moonsiff^s decision, and therefore dismiss the appeal with costs. 


The 22m> Aucsust 1846. 

Present ; JAMES GRANT, Juduk. 

No. 25 of 1846. 

AppeffI from the deemon of FuzlooUa^ Moonsiff oj Becrgnnge. 

Chitlogon Chowdrain, (Plaintilf,) Appellant, 
versus 

Mujai, Boly Bewa, and Hedai, (Defendants,) Respondents. 

Plaintiff claims rupees 30-9, due on an ikrar for rupees 
24-6-9^, dated the 13th Assin 1248 B. S., given for the balxance due 
on a kistbiindee for rupees 21, dated the 27th May 1244 B. S., by 
Mujai and his brother Rujai, deceased. Two payments are credited 
on the ikrar of one rupee each on the 19th Falgoon 1249, and the 
5th Bysack 1250 B. S. 

Defendants deny the authenticity of the “ ikrar,’^ and stale that 
Rujai died on the 2nd Poos 1246: that in May 1250 Mujai, when 
absconding from the plaintiff^s estate, was seized by plaintiff^s 
brother and complained against him at the thana, on which the 
plaintiff^s gomashta made a false charge of theft against Miqai at 
another thana, and that this false claim is now in consequence. 
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In reply pluintifl' dtates that Rujai died in Magb or Falgoon 
1248: that her gomashta charged Mujai with theft aa he> 
adyar^ took away the crop at night, and MujaPs charge of aa- 
sault was not proved. The moonsiff dismissed the case on the 
following grounds. Three witnesses for the defendant prove the 
death of Rujai in Poos 1246: two witnesses for the plaintiff 
state that Rujai died in Poos 1248, and one that he was told he 
died in Agun 1248, while plaintiff sued him as alive in 1251, and 
subsequently stated in a petition that be had died since the insti- 
tution of the suit. These are certainly plausible grounds for de- 
ciding that Rujai died in 1246, i. e. some two years before the 
date of the ikrar, but the plaiiitiflf may not have been aware that 
Rujai was dead when she instituted the suit, and in the petition, 
the object of which was to have the names of his heirs substituted, 
the vakeel appears very unnecessarily to have inserted that since 
the institution of the suit Rujai had died, instead of simply stating 
that he was dead. There then remain simply three witnesses for 
the defendants and three for the plaintiff, touching the year in which 
Rujai died. The ikrar is for the balance of an instalment bond, 
and both are produced by the piamtiff. The defendants deny the 
former, but do not distinctly deny the latter. I am of opinion that 
evidence should be taken in respect to it, as on it the case hinged, 
seeing that, being in possession of it, the only object of the plaintiff, 
in taking an ikrar for the balance due, must have been to get a little 
extra interest. 

I therefore remand the case for revision. 


The 24th August 1846. 

Present: JAMES GRANT, Judge. 

No. 11 of 1846. 

Appeal from the decision of Hurpershady Acting Moonsiff of 
Chintamun. 

Juggernath Napit, (Defendant,) Appellant, 
versus 

^ Mahomed Tincowree, (Plaintiff,) Respondent. 

Plaintiff claims rupees 298-15-6, due on a bond for rupees 
299, dated the 7th Falgoon 1247 B. S, Two defendants Rada- 
mohun and Badyram (who have appealed in No. 35) state that 
they received rupees 61 and rupees 40, and repaid rupees 64 and 
rupees 35. The defendant Juggernath denies the bond, pleads 
enmity on the part of the plaintiff in consequence of a foujdaree 
case, and states that Radamohun is a friend and Badyram a mo- 
hurerof the plaintiff. The officiating moonsiff decreed tho case 
against all the defe^ants on the evidence for the plaintiff. I con - 
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aider the bond a gross forgery on the following grounds. The 
defendants are a napit/^ a tantee/^ and a kyburt/^ a most im- 
probable union. * The plaintiff and his witnesses, with one ex- 
ception^ do not attempt t<3r account for three such men* borrowing 
money jointly. The exception states that they frequently had 
similar dealings with the plaintiflf^s father. On the bond three 
payments are credited, viz. rupees 51 in 1248 by Radamohun, 
rupees 25 in 1248 by Juggernath, and rupees 35 in 1250 by Bady- 
ram, all apparently written by the same person and at the same 
time. Badyram states that he entered his payment with his own 
hand, which is possible enough, as he was then the plaintilf^s mo- 
hurer, but Juggernath can also write, and, if he had borrowed and * 
paid, it is to be presumed that he would have taken the same pre- 
caution. Plaintiff states that Badyram became his mohurer in 
1248, being deep in his books for advances made before the date of 
the bond, a most lame way of getting over Juggernath^ s charge 
that the bond is a forgery and his mohurer a fictitious defendant. 
Radamohun accuses plaintiff of not crediting 13 rupees, or rather 
erasing the payment, though the 51 rupees payment is on the 
bond and no trace of expunging. This is a clumsy attempt to 
make it appear that he is not a fictitious defendant. Juggernath 
“attributes the plaintiff^s enmity to a case in which his sirdar was 
fined for forcibly taking a bond, Juggernath being a witness, &c. 
The plain tiff^s reply is designedly obscure, but the copy of a fouj- 
daree roobakaree filed, satisfies me as to the existence of enmity. 
The plaintiff^s witnesses are all his debtors, servants, or persons 
having dealings with him j and from the style of their evidence, 
added to the above, I am satisfied that the bond in question is 
a forgery, and Radamohun and Badyram fictitious brother-defen- 
dants of the appellant. I therefore reverse the decision of the 
moonsiff, and decree the appeal with costs. 

The 25rn August 1846. 

* Present: JAMES GRANT, Judge. 

No. 35 of 1846. 

Appeal from the decision of the Acting Mooimff of Chintamun^ 
Hurpershad. 

Radamohun Das and Badyram Das, (Defendants,) Appellants, 

versus 

Mahomed Tincowree, (Plaintiff,) Respondent. 

Pgaintiff claims rupees 238-15-5 due on a bond for rupees 
299, dated the 7th Falgoon 1247 B. S., signed by the appellants 
and Juggernath napit, appellant in case No. 11 of 1846. The 
moonsiff decreed the case against all the defendants. The appel- 
lantij urge that they are only liable for the balance due on the por- 
tions of the loan received by them, that plaintiff has not given 



Z f LLAH 1>1 N AOKPO R E* 


' 28 

credit for r. 13 paid by Radamohun or Badyram’s salary, amount 
not stated, and that they had not an opportunity in the moonsiff^s 
court of pronng their assertions^ The appellant^ were called upon 
for proof by the moonsiff, and in case No. 11 of 1846 I have given 
my reasons for considering the bond a forgery and the appellants 
fictitious brother-defendants of Juggernath napit. On tlie same 
grounds I reverse the moonsiff^s decision in respect to the appel- 
lants, and decree the appeal, but without costs. 

The 25th August 1846. 

Present: JAMES GRANT, Judge. 

No 30 of 1846. 

Appeal from the decision of Radhanaih Sircar ^ Moonsiff of Gour- 

poreeba. 

Suroop Bind, (Plaintiff,) Appellant, 
versm 

Nuthoo Bind, (Defendant,) Respondent. 

Plaintiff claims rupees 6-8-10, due on account of rupees 5 lent 
by his wife to the defendant on the 15th Sawon 1249 B. S. De- 
fendant states that he borrowed the# rupees in Falgoon 1249, and 
paid them back in Bysack 1250. Plaintiff in reply denied both as- 
sertions, “adding that the Sawon 1249 advance M^as the only one 
made to the defendant, and subsequently stated that besides the 
sum now claimed the defendant borrowed 5 rupees in 1248, which 
he repaid in Bysack 1249. 

The moonsiff dismissed the case on the evidence of wit- 
nesses to payment by the defendant in 1250, overruling the 
plaintifFs plea that the said payment* was made in 1249 for money 
lent in 1248, as he had distinctly stated in the first instance that 
he had never lent money to the defendant, except on the said 
15th of Sawon 1249 B. S. I see no reason to alter the raoonsiff^s 
decision, which I hereby confirm under clause 3, section 16, Re- 
gulation V. of 1831. 

The 26th August 1846. 

, Present ; JAMES GRANT, Judge. 

No. 31 of J846. 

Appeal from the decision of Fuzloolla^ Moonsiff of Beergunge, 

Moheissery, widow of Sher Mahomed, deceased, and others, 

' (Plaintiffs,) Appellants, 

versm 

Panisscry, widow of Helpa, deceased, and others, (Defendants,) 

R(»spondents. 

This is a claim for rupees 125-13-17-3^ d'l® on a bond fot ru-* 
pees 59, dated the 1 1th Sawon 1236 B. S., signed by Ruhmut 
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deceased. No answer w^as filed on the part of Debaree, widow, 
and Onoo, son of Ruhmut. Dil Mahomed, nephew of Ruhmut, 
acknowledged the* debt, and the other defendant Helpa, brother ot 
Ruhmut, denied being liable, as they had been separated fqr many 
years. In 1841 the officiating moonsiff of Beergunge decreed the 
case in favor of the plaintiffs. In appeal the principal sudder ameen 
exempted the heirs of Ilelpa, (who died after the case was insti- 
tuted,) and in special appeal the case was remanded for revision by 
the moonsiff, the bond being on a 4 anna, instead of an 8 anna stamp. 
Moonsiff Fuzloolldh has decreed the case against the widow, son, 
and nephew of Ruhmut, exempting the heirs of Ilelpa, brother of 
Ruhmut, on the ground that their separation took place long before 
the date of the bond, and overruling an instalment bond for the ba- 
lance of half the original de^Tee purporting to be by the heirs of 
HeJpa (who deny its authenticity) as it was not filed in court. 
This instalment bond is dated some six months before the appeal 
was decided, and is said to have been sent to the plaintiff^s wakeel, 
who states that it was given to him immediately after the decision. 
It is for half the amount of the decree, though one-third was all 
that under any circumstances could fall to the share of the heirs 
of Helpa, who all along denied their liability for the debts of 
Ruhmut, and now deny the authenticity of this document. It 
further appears that the plaintiff filed a Receipt, bearing the same 
date as this instalment bond, through the peada who had a sum- 
mons against the defendants, stating that he had received through 
the said peada the amount of the decree in full. This suit was 
instituted some 11 years after the date of the bond,*and it is to be 
presumed that if Helpa, who did not sign the bond, had not 
previously separated from Riilnnut, the borrower, there would 
not have been so much delay; and I therefore see no reason to 
doubt the evidence to their previous separation, or to give any 
credit to the instalment bond above mentioned. I therefore con- 
firm the moonsiff’s decision under clause 3, section 16, Regulation 
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The 19tii Avuitst 1S^(k 
Present : l\ W. RUSSELL, JrmjE. 

No. 38 of 1845. 

Principal Sadder Aween\s‘ Appeal, 

Ram Moluin Banoorjee, htnr of Lall Mobim Baiioorjee, deceased, 
(De^feiidant,) Appellant, 

xierms 

Radhanaiith Paiuleh, (Plaintiff,) and Kmnla Kant Mittre, Bunderam 
Mittro, Kasheenauth Mittre, Doorga Persaud Mittre, Uiij^gamber 
Mittre, Oditcbum Kurr and Hurreeuarayn Cbowdry, (Ue- 
• feiukints,) Respoiuleiits. • 

This claim is for the reversal of an erroneous sale of a putnee 
talook, and for possession of it with mesne profits, estimated at 
1600 rupees. • 

From the perusal of the jirincipal sudder ameen’s fysalla, the 
grounds set forth in the petition of appeal, and the papers of the 
original nuthee, it appears the respondent Radhanaiith Pandeh 
in his plaint states that, on the 7th Bhadhoon 1250, he pur- 
chased from Kiimla Kanth Mittre and otlu'rs, heirs of Gopee- 
churn Mittre, former putneedar, for 601 rupees, a live annas share 
of putnee talook mouzah Moorgahherrea, adjoining lot Koolindah ; 
the annual rent of which is r. 189-10-13-1 -Ik. Although he had 
sent the rent due up to the month of Assin of that year to the 
zumeendar Lallmohun Banoorjee, who was the purchaser of the 
10 annas share of mouzah Moorgaberrea, he refused to receive the 
same, and notwithstanding the property is situated within the 
civil jurisdiction of Uooghly, he had fraudulently and illegally filed 
a suit, for 197 rupees, as arrears of rent due up to Assin, on the 
10 annas share, under Regulation VIII. of 1819, in the collector- 
ate of Burdw'an, and had the property sold, which was purchased 
by Hurry narayn Chow- dry, for 15/0 rupees, and he dispossessed 
Rad h anauth Pondah , 

Lalmohun Banoorjee (brother of the appellant) in his answ^er 
states, that the statements of the plaintiff Radhanaiith Pondah, 
regarding his havijig purchased a five annas share of mouza Moor- 
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gahberrca is false : that the tiaiuc of Radhaiiaiith Pondah is not 
r<'gistered in his (Lallinohun Baiioorjee’s) sherishta: that Ra- 
dhanauth Pondah had not sent the rent due to Jiiin : that he liad 
instituted a suit under Regulation VIII. of 1810^ for the realiza- 
tion of reiit due uj) to Assin 1250 on the ten annas share of the 
said putnee talook in the Burdwan eolleetorate^ aecording to 
former practice, and in consequence of tlie non-reali/ation of rent 
the proj)erty in (|uestion was sold, Hlc, 

Tlie principal sndd(‘r aineen, Roy Radhagobind Shome Balioo, 
decreed the case on the 5th of Septenih(‘r 1845, {)n the grounds 
that the ko(»bala hied by the ])laintifl‘, respondent, and from tin; 
evidence of Ins witness(‘s, it had been proved tliat the plaintiff 
purchased ajul held possession of 5 annas sliare of mouzah Moor- 
gaberrea; and that he had sent tlie rent due l)y him, viz. 1(X) rupees 
for the six months of 1250 to Lallmohun Banoorjee, who 
refused to receive it ; that by the precedent (final fysallah of 
the Sutlder Dewanny Adaw lut No. 100) hied by the plaintiff’, re- 
spondent, the sale cannot be conlirmed, and therefore the sale be 
reversed, and ordered that the plaintiff* be put in possession, as 
purchaser of the 5 annas share in the said mouzah Moorgaberrea, 
and that in the execution of the decree, mesne profits according to 
the ameen’s report, are to lie realized from the defendant in posses- 
sion, and the costs to be paid by appellant. 

The appellant has preferred this appeal, being dissatisfied with 
the orders passed by tlie ])rinci])al sudder ameen, on the same 
grounds as set forth in his reply in the original suit, except on 
the fcdlowing point, that the kobala filed by tlie jilaintiff is a fabri- 
cated one, and his witnesses are persons employed to give false 
evidence, that the putneedar for tlie otlier 5 annas sliare in mouzah 
Moorgabevrea, has raised no objection to the reversal of the sale, 
but he rallier acknowledges it, and received the surplus of sale 
proceeds from the Burdwau collcctorate, and that the principal 
sudder ameen has unjustly reversed the sale of the whole ten 
jinnas share. 

From the kobala filed by the plaintiff, respondent, and the evi- 
dence of his witnesses, particularly the fysallah of the Sudder 
Dewanny ildawlut, filed as a precedent in his case, and the 
grounds set forth in the principal sudder ameen’s fysallah, I see 
no reason to admit the ap]>cal, or reverse the principal sudder 
ameen’s decision, therefore dismiss the appeal and confirm the 
decision of the principal sudder ameen dated 5th September 1845 : 
tlie costs to be paid by the parties respectively. 
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Tiik IOtii Augi^st 184(3. 

PiVr.sENT : F. W. RUSSELL, .L dge. 

No. 3(3. 

PriifcipffJ Judder Amgen's Appeal of l84o. 

Toelock Lhuiidcr Sing, (Defendant) Appellant, 
rersiL^ 

Joychunder Pan) (^jowdry, (Plaintiff,) Respondent. 

Cgatm, for 1,37(3-2-0-1-1, balance of rent including interest. 

From the perusal of the additional principal sudder ameen^s * 
fysallah, dated the 29th August 1845, and the grounds set forth 
in the petition of appeal, and the papers of the original niithec*, 
it appears that the resjmndent instituted a suit for the l)alaiice of 
the rent of the putiiee talook Roktha Shontospore, adjoining to 
lot Bahadurpore, and it was incumbent on the additional princi- 
pal sudder ameen to call for evidence in this case, as to who was 
the indi\ idual who was in possession of the property in dispute, 
and then to decide' the case: his not having dom^ so, leaves the de- 
cision of the additional principal sudder ameen i}) my opinion im- 
perfect, and therefore it is ordered, that the appeal he decreed and 
the additional principal sudder ameen’s decision he reversed, that 
the original nuthee he sent to the present additional principal 
sudder ameen to restore tlie ease to its fornu'r mimher on his hie, 
and re-try the suit. TJu* costs of both courts to lx; paid by each 
party ri'spectively, and the value of the stamp of the petition of 
appeal he refuiuh'd. 
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The r>Tii August I84r). 

Present : E. BENTALL, Judge. 

No. 37 of 1846. 

Bimmalcc Butacharj 
tm'sus 

Ashiik Mahomed Duffadar. 

Titts suit was instituted, on the I7th August 1842, in the Court 
of the moonsift' of Tala, to reverse a summary decision under Regu- 
lation VII. of given e.5p/w/*/e against Ashuk Mahomed to the 
extent of rupees 108-4- 13c., on the 15th April 1833. The suit w\as 
not for damages. The plaint w^as MTitten on a stamp of rupees 8, 
which would not carry a plaint for damages according to the full 
extent of the law in such a case. The moonsifF not only tried the 
syit on its merits, but gave a decree for more than rupees 
300, bVsidcs costs, viz. for rupees 324-12-9-3c., besides costs. It 
is said that the summary suit having been tried ex parte, Ashuk 
Mahomed was not aware of it till long after its disposal — that might 
be a reason for the revenue authorities refusing to execute their de- 
cree, but it is not a reason for a civil court admitting a suit to con- 
test the merits of a summary.award under Regulation VIL of 17^1^^ 
after tlic period of one year from the tender of the wTitten award, 
counted according to the rule laid down in Regulation XXVI. of 
1814, Section 8, Clause 10. But it appears that Ashuk Mahomed 
Avas aware of the summary award more than a year before the 
institution of this suit; for he had actually deposited the amount 
of the summary decree in the collector’s court in September 1836. 
Under these circumstances I reverse the decision of the moonsiff, 
and dismiss the plaintiff’s suit with all costs. 

The 6th August 1846. 

Present: E. BENTALL, Judge. 

No. 38 of 1846. 

Bunmalee Butacharj 
versus 

Ashuk Mahomed Duffadar. 

Bishonath Butaciiar.1, on the 9th June 1842, distrained pro- 
perty of Ashruf Mahomed for rent amounting to rupees 95-12 
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with interest, and on the Tith July 1842, Ashuk Mahomed brought 
an action of replevin in the moonsiff^s court against Omesh Ch un- 
der Pall Choudrec, the zemindar, the receiver of the Supreme 
Court, Bishonath Butacharj, the ijaradar under the receiver, and 
Gour Chunder Bose the gomashta of Bishonath. But Bishonath, 
having died while the suit was pending, was represented by his 
son and heir, the appellant. The moonsiff tried the suit on its 
merits, and gave the plaintiff a decree against Bumnalee alone ac- 
cording to the plaint, which was written on a stamp of rupees 2, 
and he added damages, so that this appeal is for rupees 287-115 
and is written on a stamp of rupees 16. 

In consecpience of its having been objected before me that the 
trial of the moonsiff was not complete as it related to the receiver 
of the Supreme Court, I must observe that a notice served under 
Act XXIII. of 1840, relating to a suit before a moonsiff, need not 
be proved to have been served in the manner prescribed in Regu- 
lation XXIII. 1814, Section 21, Clause 2, for proof of similar 
notices. But Gour Chunder Bose did not appear before tlie 
moonsiff, and the enquiry prescribed as above stated was not made 
respecting the notice served on him ; it docs not however appear 
to have been necessary that the suit should have been brought 
against any other person than Bishonath Butacharj, and no award 
has been given against Gour Chunder Bose, and Ashuk Mahomed 
has not appealed against his having been released from responsi- 
bility, so that the prescribed empiiry, as it related to him also, 
was not necessary. 

The first dispute between the parties is respecting the amount 
of the annual rent, 'v^hich Ashuk Mahomed states to be Company’s 
rupees 149-12-9-1, according to a decree of court dated 2d June 
1821 ; but Bunmalee lias produced a kaboolcat dated 26th Janu- 
ary 1829, according to which a second junia was added to the for- 
mer, and the consolidated rent of the two amounts to rupees 
188-7-4-3. 

The only reason for supposing this disputed kabooleat genuine, 
is that a summary suit under Regulation VII. of 1799 was decided 
according to it on the 15th April 1833. But since it was an 
ex parte award, and no attempt was made to execute it until more 
than 12 mJhths had passed, in my opinion it is so far from corro- 
borating the kabooleat that it renders it more suspected than ever ; 
and as Ashuk Mahomed h(is produced receipts for payment at the 
rate of Company’s rupees 149-12-9-1, I am of opinion that the 
moonsiff was correct in taking that amount of rent as the ground 
of his decision. 

Ashuk Mahomed states that he has paid his whole rent, and he 
produces tliree receipts to prove it. Two of them, for rupees 50 
each, the moonsiff considers proved good. Bunmalee also ac- 
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kiiovvledgos that Company’s rupe^ 1)9 had been paid and receipts 
given for the amount, and it is not denied by him that two of the 
abovesaid three are tlie very receipts given. Now all three re- 
ceipts purport to have been written by the same person, viz. 
Gour Chunder Bose ; but it is the opinion of a jury that one of the 
receipts for rupees 50 was written by a diftcTent hand from that of 
the other two, and I cannot allow it to be genuine, I therefore 
declare that an attachment for an arrear of rent to the extent of 
rupees 50, would have been justified by law, and I release Ashuk 
Mahomed from liability beyond that sum, 

1 believe that the attachment was made witli the hope of perma- 
nently obtaining the increase of rent according to the former sum- 
mary decision, and that the rent would have been paid had 
only the just demand been made ; and for this reason Bunmalec 
Butacharj must pay the costs of both suits, except one-fourth of 
the costs of the stamp for a regular suit before the moonsiff for 
Company’s rupees 50, and the usual costs for such a suit, which 1 
estimate together with the above at rupees 5, and except the costs 
of serving the notices on the receiver of the Supreme Court, who 
had notliing to do with the case. 

The IOth August’ 1846. 

Present: E. BENTALL, Judge. 

No. 13 of 1846. 

Messrs. Colville, Gibnore, and Co. ' 
versm 

Anundeen Tirbadee. 

This was a suit for the amount of a draft for rupees 1300, 
dated Kith April 1843, drawn at Jessore by W. H. S. Rainey on 
Messrs. Colville, Gilmore, and Co., in favor of Sadoo LalTewarec, 
for value received from Anundeen Tirbadee of Jessore, for the use 
of the Kholna indigo concern : it was drawn payable at 5 days’ 
sight. The plaint is also for interest due on it. The principal 
sudder ameen gave a decree against all the defendants for the 
draft, with interest, from the date that notice of the suit was 
served. 

It is not objected that the money was paid by Anundeen Tir- 
badee, nor that Mr. Rainey was the manager in charge of the 
Kholna indigo concern. 

The draft is proved to have been presented in April 1843, but 
it was not endorsed as accepted or protested. It is not proved 
that the money was applied to any private purposes by Mr. 
Rainey, and it is allowed that he had on former occasions drawn in 
such a manner. Under these circumstances I think that all the 
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proprietors of tlie ooiicerii Jit tj||p time the draft was written, are 
answerable for the amount of the money advanc^»d as well as the 
jiianager who received it ; and since it is not denied that Messrs. 
(Vdviile, Gilmore, and Co. were partners in the concern, they 
must be held answerable, and on this appeal I cannot alter the 
decree of the principal sudder ameen. The appellants must pay 
the costs of the appeal. 

The 10th August 1846. 

Present: E. BENTALL, Judge. 

No. 14 of 1846. 

Anundeen Tirbadee 
versus 

Messrs. Colville, Gilmore, and Co., that is to say, Mr. William 

Colville Gilmore, Mr. Allan Gilmore, Mr. James Maclagan, 

Mr. Williiim Gilmore, Mr. Graham llobertson,’^ also Mr. W. 11. 

Rainey and Sadoo Lai Tewaree. 

This was a suit for th^ amount of a draft for rupees 13(X), dated 
16th April 1843, drawn at Jessore by W. H, S. Rainey on Messrs. 
Colville, Gilmore, and Co., in favor of Sadoo Lai Tewaree, for 
value received from Anundeen Tirbadee of Jessore, for the use of 
the Kholna indigo concern : it was drawn payable at 5 days^ 
sight. 

The plaint is also for interest due from the time the draft is 
said to have been presented, viz. 21st April 1843. The principal 
sudder ameen gave the plaintiff a decree for the amount of the 
draft, with the interest from the date that notice of the suit was 
served, and costs according to the amount of the decree, and the 
plaintiff is not satisfied. The draft is not endorsed with the date 
on which it was presented, but Sree Gobind Misree has deposed 
to its having been presented in April 1843, and since there is no 
reason to doubt but tliat it was presented without delay, and since 
I have alre|dy 'given my opinion that the plaintiff is entitled to 
receive back irom the defendants the amount of the draft, as deter- 
mined in the decree of the principal sudder ameen, I see no reason 
whj^ he should not receive interest for his money, the delay in 
bringing this suit not being sufficient to deprive him of his right, 
and accordingly 1 modify the decree of the principal sudder ameen 
by allowing interest from the 5th May 1843, to be paid by the 
delendants, except Sadoo Lai Tewaree, as well as full costs of both 
suits. The defendants, except Sadoo Lai, must pay the costs of 
this appeal. 
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The IOth Aucsust 184(>. 

Present: E. BENTALL, JeroGE. 

* No. 6 of 184(>. 

Riikonee Dossea 

versus 

Ranee Kateanee, Srec Kant Sirkar^ and others. 

Riikonee Dossea instituted asuit^ on the IstMareh 1844, for 
possession of a putnec talook, called lot Amoorea in Per^. Nuldee, 
and for mesne profits since the decision of a suit under Act IV. of 
1810, in wliich suit she was opposed to Sree Kant Sirkar. 

On the ;3()th M ay 18-14 a supplementary plaint was made, as the 
property had been sold for an arrear of rent, 18th May 1844, and 
acc^rdinjr to it Mr Diibiis, the purchaser, was made a party to the 
suit. The principal sudder aincen determined that the property 
had belomred to Rukonec Dossea, but as it had been sold for an 
arrear of rent possession could not now be given to her, but that 
slie might liave mesne profits from the time of the decision of tlie 
suit under Act IV. of 1840, until the sale took place, and interest 
on that sum ; and she has appealed against this order. 

• Tha talook had belonged to Goluk Chunder Bose, the husband 
of Rukonec Dossea, and his right and interest in it was sold in ex- 
ecution of a decree, 31st January 1842, and bought by 8ree Kant 
Sirkar, who on the 18th June made a transfer of it to Rukonec 
Dossea and had the document registered on the 3d July 1843, but 
no notice was given to the zemindar of the alienation by Sree Kant 
to Rukonee Dossea ; yet it appears that the zemindar Ranee 
Kateanee suspected that the property did not actually belong to 
Sree Kant, for on the 7th November 1842, she issued a notice 
under Regulation Vlll. of 181 P, Section 8, Clause 2, to Goluk 
Chunder Bose and the henanu^^ purchaser Sree Kant Sirkar, and 
a similar one, on the 28th October 1843, to Sree Kant Sirkar alone. 

There are also produced two receipts for rent paid on the part 
of Rukonec Dossea, who also at the time of the sale expressed a 
hope for time to pay the rent. Since Rukonee Dossea did not 
procure a mutation of names in the office of the zemindar, or pay 
the fees for alienation under Regulation VIIL of 1819, Section 
5, but only registered the deed of transfer in the office of the re- 
gistrar of deeds, it was not necessary for the zemindar to issue 
notice to her under Regulation VIII. of 1819, Section 8, Clause 
2d; and on her plaint the sale cannot be upset. There are surplus 
proceeds of the sale in the office of the collector, and although 
Rukonee Dossea cannot get possession of the landed property, it 
would not have been improper to have passed an order respecting 
this money which belongs to her, and accordingly I pass the order 
in her favor. The appellant must pay the costs of this appeal. 
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The IOtii .August 184(5. 

Present: E. BENTALL. Ju mje. 

No. 28 of 1844. 

Budoola Mundul, 
versus 

Issur Chundcr Ray, 

Tins was a suit to assess a juma accordinp^ to the perefunnah 
rate^ and disposed of on its merits by the sudder ameen on the 23d 
April 1844, and in appeal by me on the 1st October 1844. 

A petition of special appeal was filed in the Court of Sudder 
Dewanny on the 28th December 1844, and on the 14th April 
184(), the case was sent back to be tried de novo with reference 
to the remarks contained in the CourPs proceeding. The plain- 
tiif had not, previous to the institution of his suit, pursued tlie 
course prescribed in Section 9 of Regulation V. of 1812, and con- 
sequently it cannot be decreed that he may recover by suit in 
court, or process of distress, or confinement of person, a greater 
sum than he was able to do previous to the institution of this suit, 
and according to the decree of court dated 12th April 1841,; aird 
since his power to recover rent according to the pergunnah rate 
will depend on the, contingency of his having pursued the course 
prescribed by Section 9 of Regulation V. of 1812, and it is con- 
trary to the practice of the courts to determine points which arc 
only in posse j"" I nonsuit the plaintiff who must pay all the costs. 

The IStii August 1846. 

Present: E. BENTALL, Judge. 

No. 48 of 1845. 

Kala Chand Sain and Chunder Monee Dibea 
versm 

Moulvee iJJoliini Sirwur, Mr. Dunlop, and Mr. Gilson Rowe. 

Kishmutb Dewe, a talook in pergunnah Nuldee, was registered 
in the collector's office in the name of Moulvce Golam Simur, 
against whom one Ram Lochun Ghose got a decree of court, in 
execution of which decree the right of Golam Sirwur in the said 
talook was attached on the lOth Assin 1246, corresponding with 
the 25th of September 1839, and afterwards sold. It was bought 
by Kala Chand Sain, who sold it to Chunder Monee Dibea, who 
together have brought an action to establish what was the right 
of Golam Sirwur which she has bought, and to get possession of 
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the property ; her demand for the talook free of incumbrances, 
for mesne profits from the date of the sale, and for interest. 

It is objected that one Nujecbolla had two sons, Golani Sirwur 
and Nurul Huk, and that, in 1822, he bought this property and 
had it registered in the collector's office in the name of Golam 
Sirwur, and that, on the 6th Bysakh 1246, a putnee potta of the 
property was given to Mr. Gilson Rowe, which was registered on 
the 20th Bysakh 1246, corresponding with 2n(l May 1839, both of 
which dates are prior to the attachment of the 10th Assin 1246, 
and this potta is signed by Golam Sirwur and Nurul Huk, and 
purports that they had an equal interest in the property and gave 
him the potta of their entire interest. The principal sudder ameen 
in disposing of the case gave Chundcr Monee Dibea, &c. a decree 
for an 8 anna share of the zeinindaree right to receive the rent 
froin Mr. Gilson Rowe, and the plaintiffs have to pay the costs. 

In the appeal it is objected that the putnee should not have been 
upheld, that Nurul Huk had no right in the property, and that 
the property had been attached in the execution of a former decree, 
viz. Puna 011a versm Golam Sirwur, prior to the 6th Bysakh 1246, 
and that that attachment would bar the validity of the potta. 

. The putnee potta appears, as far as I at present see, in every 
respect valid as a potta, having been registered, and there being no 
doubt now apparent of its being genuine, and it has since been 
stamped with the full legal amount of such a document. The de- 
cree of Puna 011a w as fully executed without the sale of this pro- 
perty, and without any of the proceeds of the salc^ and the sale 
took place only on account -of the decree of Ram Lochun Ghosc, so 
that that old attachment would not be an impediment to the vali- 
dity of the potta. Respecting the right of Nurul Huk in the pro- 
perty, I find that he came forward on the 18th June 1845, and stated 
his right and was afterwards ordered to prove it, but he was never 
made a party to the suit by any direct order, and that the putnee 
potta, in the grant of which he joined, has been upheld by the 
court, and an 8 anna share of the talook has been decided against 
the plaintiffs and in his favor, although he was not made a party to 
the suit. Now Mr. Gilson Rowe was not originally a party to the 
suit but was made a defendant on the lOth April 1846, on account 
of his application on the 17th February 1845, and he filed the 
putnee potta on the 28th June 184.5, and if it was proper to bring 
Gilson Rowe on the list of defendants on his application, it was 
equally proper to bring Nurul Huk on the list on a similar applica- 
tion. In consequence of this oversight Nurul Huk has not been made 
a respondent. I send the case back to the principal sudder ameen 
with directions to admit Nurul Huk among the defendants, and to 
decide the suit accordingly. The value of the stamp on which the 
appeal has been made may be refunded, and the principal sudder 
ameen may pass an order on the costs of this appeal. 
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Twk 22ni> ArfJiTST 1S4(>. 

Present: R. BENTALL, Jiuge. 

No. 58 of ]84a 

Jan Biiksh and Mahomed Sheik 
versus 

Mr. William Bennett. 

This was a suit institutc-d, before the inoonsifT of Komercolly, to 
annul a siimniary decree of the deputy collector of Pidma under 
Regulation VIl. of for arrears of rent of the year 1250, 

amounting to rupees 15-7-0, and to get hack rupees 18-0-8, which 
had been deposited in the deputy collector’s court on account of 
the said decree M'ith costs. Jan Buksh, the ryot, states tliat his 
annual rent is Sicca rupees 24-2, according to long custom, and 
that he had paid the whole of it. Mr. Bennett states that the 
annual rent is rup(*i‘S 81-15-1, according to a kabooleat, dated 2()th 
Bysakh 1249. 1'he moonsiff dismissed the ryoPs plaint and up- 
held the decree of the deputy collector. 

I have goiK^ through and examined 15 appeals of the sanje ma- 
ture as this, in \Aduch Miv Bennett is the respondent. The kaboo- 
leats in five of tlie cases, besides this, are dated on the 20th 
Bysakh, and in throe others on the 4th Jait ; all these nine kaboo- 
leats are signed by Budun Paree, Kishiin Kishwur Ny, Juraii 
Takeedgeer, and Jiinglee Takcedgeer. The others are all dated on 
tlic 9th Jait, and are all witnessed by Karan Takeedgeer, Shudday 
Chowkeedar, Shebo Chowkedar, and Ramjan Sheik, and the moon- 
siff has more confidence in their evidimce than in what the ryots 
can urge. But I do not think the evidence of the above named 
witn(‘sses particularly trustuwthy. 

I gather from the cases that Air. Bennett took the ijara of the 
propci’ty from Ram Rutton and others, the zemindars, in the name 
of a gomashta, Ncehnonec Baturjea, for four years, viz. from 1247 
till 1250 — but having turned off this servant in 1248, he carried on 
his business with the ryots in his own name and that of others. 
In all these |[ 5 cases the appellants are khodkasht ryots, and the 
kabooleats need not have been written on stampt papers, yet each 
above 12 rupees iii value is on stampt paper: this is not likely to 
have been the case with voluntary engagements made for so short 
a time. 

The ijara having had but two years to run, it is strange that so 
many ryots should have come forward and agreed to an increase 
of rent, and not oidy to pay the money but to sign a kabooleat to 
do so in an extra legal manner, which kabooleat they might witli 
reason fear would bt^ turned against them to make the increase of 
rent permanent, and in two instances the time of the engagement 
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IS j»ot JiniitecI, I find that the zemindar iiynany instances comes 
forward and ackni^wledges that the rent is as the ryots state: if 
he liad any idea that the kaboolcats were voluntary, it is most im- 
probable that he should not allow the ijaradar to increase the rents, 
of which increase he would in two years derive the benefit. 

1 find on referring to the records of this court that Bukaolla, the 
late moonsilf of Komcrcolly, before whom these suits were insti- 
tuted, having hesitated about the validity of the kaboolcats, the 
respondent appears to have beC‘n impatient under the test which 
he w’ould apply to them, and on the 4th July 1845 applied to have 
these suits transferred to another court. # 

A report was called for by me from the moonsiff, but on its 
receipt the petition w^as not granted, altho^ the moonsiff appeared 
to desire the transfer, and intimated his fear of what might be tlic 
consequence to himself of his decision of these cases. The above 
written circumstance took place in July; and again on the 16th Sep- 
tember, the moonsiff M'rotc a proceeding, and stated that the naib of 
Mr. Bennett w^as guilty of contempt and impeded him in transact- 
ing the business of his court, and 1 had to inform him that lie 
might depend on my siy^porting his authority. 

This. moonsiff* died in December 18^45, and these cases were dis- 
pensed of by his successor. Tlie attempt to carry tiu^se cases with 
a high hand through the courts, rather adds to the suspicious points 
before related ; aiul wdth regard to the witnesses to the kabooleats 
they are factory servants of the lower class, and not one of them 
can read or write, and it does not appear by the documents them- 
sedves by whom they were written: the witnesses take the name of 
a writer, but he has not been produced to verify them. I am of 
opinion that not one of them is a genuine docuinent 

Mr.^ennett acknowdedges the payment of rupees 18 in this case. 
Jan Buksli has produced a receipt for rupees 25-11-9, paid at two 
different times (to Gobind Sirkar who is said to have absconded,) 
viz. rupees 18 and rupees 7-11-9. I would have tested the receipt 
by the evidence of the tasceldar wdio wrote it, but he is said to be 
dead. There are witnesses to prove the payments, and there is no 
apparent reason for discrediting their evidence ; and there is this 
strong collateral reason for thinking that the money had l)cen paid, 
viz. there had not been in former years any occasion to go to court, ‘ 
to collect the rents : this reason may be weakened by tlie ijara 
having only two years more to run and the knowledge of the frau- 
dulent kaboolcat, but that weakness is lessened by the acknowledged 
payment of rupees 18. 1 give the ryot a decree according to his 

plaint and full costs. I observe that the plaint in this suit is 
written on a stamp of rupees 4, which I do not think was necessary, 
for although the plaint is estimated at rupees 33-8, being the ag- 
gregate of rupees 15-7-9, and rupees 18-0-3, yet of these sums the 
less is included in the larg(T. 
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Tjie 22m> August l8Ki. 

Present: E. BENTALL, Juixje. 

No. 59 of 184(). 

Suiiaolla Sheik 
versus 

Mr. Williiim Bemiett. 

This was a suit instituted before the moonsiff of Komercolly ; 
to annul a suinniary (^crec of the deputy collector of Piihna, un- 
der Regulation VII. of 1799, for arrears of rent for the year 1250, 
amounting to rupees 7~15-75 and to get back rupees 1 1 -9-1^ 
which had been deposited in the deputy collector's court on ac- 
count of the said (lecree with costs. Sunaolla, the ryot, states 
that his rent is Coinpany^s rupees 9-9-6^ and that he had paid the 
whole. 

Mr. Bennett states that the rent is Company’s rupees 15-l-7» 
according to a kabooleat dated 9th Jait 1249, and that only ru- 
pees 8 had been received. 

The moonsiff dismissed the ryot’s plaint and upheld the decree 
of the deputy collector. But for reasons stated at length in 
appeal No. 58 of 1840, and because payment according to tlie 
kaboolecat was refused on the first diiinand, I do not think that 
any such engagement was voluntarily entered into. 

Sunaolla *^has produced a receipt given by Gobind Sirkar for 
three payments as follows — rupees 0, rupees 1-9-6, and rupees 2, 
shewing a difference between his and Mr. Bennett’s account of 
the payment of rupees 1 -9-6. There are witnesses to prove the 
payments, but the written receipt cannot be proved, for fllobind 
Sirkar is said to be dead, and although a muktar of Mr. Bennett 
has, while I write, asked to have this and the other cases of the 
same nature put off for a month that he may try and produce Go- 
bind Sirkar, I see no reason for doing so. I find that Mr. Ben- 
nett presented a petition to the deputy collector of Pubna on tlie 
8th November 1843, stating that this tasceldar had absconded 
without flaking out a statement of his account up to Assin 1250, 
but again I find that he was sent out to collect on the authority 
of Mr. A. Ruynean, the superintendent, on the 16th January 1844, 
4th Magh 1250, as written within the document, but on the Kith 
December 184 — as written in English, apparently by Mr. Ray- 
nean’s hand at the foot of it. I am of opinion that the money 
was paid to Gobind Sirkar who was authorized to receive it, but 
owing to the carelessness with which the accounts were kept, 
whether it was accounted for it is not for me now to determine. 
I reverse the decision of the moonsiff, and give a decree in favor 
of Sunaolla, with costs of both suits. 



ZILLATf JK8S0RK. 


:>r> 


The 22nd August 1846. 

PnfesENT: E. BENTALL, Judge. 

No. 65 of 1846. 

Juran Takeedgeer, 
versus 

Mr. William Bennett. 

This was a suit t<* annul a decision of the deputy collector of 
Pubna^ under Rcirulatioti VII. of 1799^ in hivorof Mr. Bennett, for 
arrears of rent of tlie year 1250, amounting to rupees 5-5, and to 
get back rupees 8-6-5, which had been deposited in the court of 
thc'deputy collector on account of the said decree with its costs. 
Juran Takecdgeer, the ryot, states that his rent is rupees 39- 15- 10, 
as formerly, and that he had paid the whqle. Mr. Bennett states 
that the rent is rupees 43-8-5, according to a kabooleat dated 
26th Bysakli 18 19, and that he had received only rupees 39. 
The inoonsiflF dismissed the ryot's plaint and confirmed the decree 
of the deputy collector, but for reasons stated at length in appeal 
No. 58 of 1846, and because payment according to the kabooleat 
was refused on the first demand, I do not think that any sucli 
engagement was voluntarily entered into. Juran has produced a 
receipt of Gobincl Sirkar for rupees 39-15-10, which I believe to 
be valid, for the same reasons as I have given in thg case No, 59 
of 1846. I reverse the degision of the moonsiff, and give a de- 
cree to the appellant with costs of both suits. 


The 22nd August 1846. 

Present: E, BENTALL, Judge. 

No. 66 of 1846, 

Heroo Paramanik, 
vers'us 

Mr. William Bennett. 

This was a suit to annul a decision of the deputy collector of 
Pubna, under Regulation VIL of 1799, in favor of Mr. Bennett, for 
arrears of rent for the year 1250, amounting to rupees 9-14-10, 
and to get back rupees 13-7-19, which had been paid into the 
court of the deputy collector on account of the said decree with 
its costs. Heroo Paramanik, the ryot, states that his rent is 
rupees 35-15 as formerly, and that he had paid the whole. Mr. 
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Bennett states that the rent is rupees 45-6-10, according to a 
kabooleat, dated 26 Bysukli 1249, and that he had received rupees 
36-8. The moonsiff dismissed the ryot^s plaint and confirmed the 
decree of the deputy collector, but for reasons stated at length in 
appeal No. 58 of 1846, and because payment according to the 
kabooleat was refused on the first demand, I do not think that any 
such engagement was voluntarily entered into. 

Ileroo has produced a receipt of Govind Sirkar for rupees 36-8, 
the amount which Mr. Bennett acknowledges he has received, and 
more than which he might not demand. 

I reverse the decision of the moonsiff’, and give a decree to the 
appellant with costs of both suits. 

The 22nd August 1846. 

Present: E. BENTALL, Judge. 

No. 60 of 1846. 

Nujeebolla Sheikh 
versus 

Mr. William Bennett. 

This was a suit to annul a decision under Regulation VII. of 
17iK)^ in favor of Mr. Bennett for arrears of rent for the year 1250, 
amounting to rupees 3-9, and to get l?ack rupees 7-5^ which had 
been deposited in the deputy collector’s court on account of the 
said decree with costs. 

Nujeebolla, the ryot, states that his rent is Company’s rupees 
6-6-5, and that he had paid the whole. 

Mr. Bennett states that the rent is Company’s rupees 7-12, 
according to a kabooleat dated 9th Jait 1249, and that rupees 4-8 
only had been received. 

The moonsiff dismissed the ryot’s plaint and upheld the decree 
of the deputy collector, but for reasons stated at length in appeal 
No. .58 of |I846, and because payment according to the kabooleat 
was refuses on the first demand, I do not think that any such 
engagement was voluntarily entered into. 

Nujeebolla has produced a receipt of Gobind Sirkar for Com- 
pany’s rupees 6-7-3, and the payment has been proved by wit- 
nesses, and for the same reasons as given in appeal No. 59 of 1846, 
I believe that the rent was paid to him who was authorized to 
receive it; accordingly I give Nujeebolla a decree with costs of both 
suits and reverse the decision of the moonsiff*. 
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The 22nd Auc.ust 1846. 

Present: E. BENTALL^ Judge. 

No. 63 of 1846. 

M\ittee 011a Pyk 
versus 

Mr, William Bennett. 

This was a suit to annul a decision under Rcs^ulation VII. of 
17il9^in favor of Mr. Bennett^for arrears of rent for the year 1250^ 
amounting to rupees 6-4-6^ and to get back rupees 9-10-6, which 
had been deposited in the deputy collector's court on account of 
the said decree with costs. • 

Muttee Olla, the ryot, states that his rent is Sicca rupees 7-8, as 
formerly, and that he had paid the whole. 

Mr. Bennett states tluit the rent is Company rupees 8-3-6, 
according to a kabooleat dated 9th Jait 1249, and that he had 
received only rupees 2-8. 

The moonsiff dismissed the ryot^s plaint and upheld the decree 
^f the deputy collector, but for reasons stated at length in appeal 
No. 58 of 184(5, and because payment according to the kabooleat 
was refused on the first demand, 1 do not think that any such 
engagement was voluntarily entered into. 

Muttee Olla has produced a receipt of Govind Sirkar for rupees 
8-2, which 1 believe to be valid for the same reasSons as I have 
given in the case No, 59^ of 1846. I reverse the decision of the 
moonsiff, and give a decree to the appellant with costs of both suits. 

The 22nd August 1846. 

Present: E. BENTALL, Judge. 

No. 64 of 1846. 

Puna Olla 
versus 

Mr. William Bennett. 

This was a suit to annul a decision of the deputy collector of 
Pubna, under Regulation VII. of 1799, in favor of Mr. Bennett, 
for arrears of rent for the year 1250, amounting to rupees 8-7-3, 
and to get back rupees 11-13-3, which had been deposited in the 
court of the deputy collector, on account of the said decree with 
its costs. 

Puna Olla, the ryot, states that his rent is rupees 18-2-1, as 
formerly, and that he had paid the whole. 
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Mr. Bennett states that the rent is rupees 20-11-^^ according 
tu^a kabooleat, dated 26th Bysakh, and thatjie had received 
rupees 13. 

The moonsiff dismissed the ryot^s plaint and eonfinned tlu‘ 
decree of the deputy collector, but for reasons stated at length in 
appeal No. 58 of 1846, and because payment according to the 
kabooleat was refused on the first demand, I do not think that any 
such engagement was voluntarily entered into. 

Puna 011a has produced the written receipt of Govind Sirkar, 
and his witnesses have proved the payment of rupees 18-2-3, and 
I believe the receipt valid for the same reasons as 1 have given in 
appeal No. 59 of 1846. 

1 reverse the decision of the moonsiff', and I give a decree to the 
appellant with ^osts of both suits. 


The 22nd August 1846. 

Present : E. BENTALL, Judge. 

No, 69 of 1816. 

Kashenath Doss 

versus 

Mr. William Bennett. 

Tins was g suit to annul a decision of the deputy collector of 
Pubna, under Regulation VII. of in favor of Mr. Beniiett, 
for arrears of rent for the year 1250, amounting to rupees 8-6-0, 
and to get back rupees 11-9, which had been deposited in the 
court of the deputy collector on account of the said decree with 
its costs. 

Kashenath Doss, the ryot, states that his rent is rupees 41-9-6, 
as formerly, and that he had paid the whole. 

Mr. Bennett states that the rent is rupees 48-3-6, accord- 
ing to a kabooleat dated 26th Bysakh 1249, and that he had 
received only rupees 41, The moonsiff dismissed the ryoPs 
plaint and confirmed the decree of the deputy collector, but for 
reasons stated at length in appeal No. 58 of 1846, and because 
payment according to the kabooleat was refused on the first de- 
mand, 1 do not think that any such engagement was voluntarily 
entered into. 

Kashenath Doss has produced receipts of Govind Sirkar for 
rupees 41-11, which I believe to be valid for the same reasons as 
1 have given in the case of appeal No. 59 of 1846. 

I reverse the decision of the moonsiff and give a decree to the 
apjiellant with Costs of both suits. 
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The 22nd Ad gust 1846. 

Present: E. BENTALL, Judge. 

No. 73 of 1846. 

Bun^shee Miindul 
verms 

Mr. William Bennett. 

This was a suit to annul a decision of the deputy collector of 
Pubna^ under Rejjfiilation VI 1. of 1799^ iu favor of Mr. Bennett, for 
arrears of rent for the year 1250, amounting to rupees 8-8-1, and 
to get back rupees 11-12-1, which had been deposited in the court 
of the d(‘puty collector on account of the said decree with its costs. 

Bungshee M unduly the ryot, states that his rent is rupees 21-5-8, 
as formerly, and that he had paid the whole. 

Mr. Bennett states that the rent is rupees 28-6-1, according 
to a kabooleat dated 9th Jait 1249, and that he had received 
rupees 21. 

The moonsilf dismissed the ryot’s plaint and confirmed the decree 
of tht deputy collector, but for reasons stated at length in appeal 
No. 58 of 1846, and because payment according to the kabooleat 
was refused on the first demand, I do not think that any such 
engagement was voluntarily entered into. 

Bungshee Mundul has produced a receipt of Govipd Sirkar for 
rupees 21-5-4, which I bejieve to be valid for the same reasons as 
1 have given in appeal No. 59 of 1846. 

I reverse the decision of the moonsiff, and give a decree to the 
appellant with the exception of 4 pie. 

The appellant will get the full costs of both suits. 

The 22nd August 1846. 

Present: E. BENTALL, Judge. 

No. 74 of 1846. 

^ Ramzan Biswas 

versus 

Mr. William Bennett. 

This was a suit to annul a decision of the deputy collector of 
Pubna, under Regulation VII. of 179J), in favor of Mr. Bennett, for 
arrears of rent of the year 1250, amounting to rupees 5-6, and to 
get back rupees 8-15, which had been paid into the court of the 
deputy collector on account of the said decree with its costs. 
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Ramzan Biswas, the ryot, states that his rent is Sicca rupees 8, as 
formerly, and that he had paid the whole. Mr. Bennett states that 
the rent is rupees 11-12-6, according to a kabooleat dated 9th Jait 
1249, and that he had received rupees 7-4. 

•The moonsiff dismissed the ryot’s plaint and confirmed the de- 
cree of the deputy collector, but for reasons stated at length in 
appeal No. 58 of 1846, and because pajnnent according to the ka- 
booleat was refused on the first demand, I do not think that any 
such engagement was voluntarily entered into. Ramzan has pro- 
duced a receipt of Govind Sirkar for rupees 8, which I believe to 
be valid for the same reasons as I have givcm in the case of appeal 
No. 59 of 1846. The receipt states that there is no arrear, but 
Rcamzan must pay the diflhrence between Sicca and Company’s 
rupees. Witli t;^is reservation I reverse the decision of the inoon- 
sift^ and give the appellant a decree ndth full costs of both suits. 

The 22nd August 1846. 

Present: E. BENTALL, Judge. 

No. 117 of 1846. 

Zakur Sheikh 
versus 

Mr. William Bennett. 

Tins was a suit to annul a decision, of the deputy collector of 
Puhna, under Regulation VI 1. of 1799, in favor of Mr. Bennett, for 
arrears of rent for the year 1250, amounting to rupees 8-3-6, and to 
get back rupees 12-2, which had been deposited in the court of the 
deputy collectoron account of the said decree with its costs. Zakur 
Sheikh, the ryot, states that his rent is rupees 17-1, as formerly, and 
that he had paid the vdiole. Mr, Bennett states that the rent is 
rupees 20-7-6, according to a kabooleat dated 4th Jait 1249, and that 
lie had received only rupees 13. 

The moonsiflf dismissed the ryot’s plaint and confirmed the de- 
cree of the deputy collector, but because payment according to the 
kabooleat wS^ refused on the first demand, and for reasons stated at 
length in appeal No. 58 of 1846, I do not think that any such 
engagement was voluntarily entered into. 

Zakur has produced receipts for rupees 17-1, given by Govind 
Sirkar, the first is for rupees 13, the amount Mr. Bennett allows he 
has received, but a jury has given an opinion that the receipts are 
both written by the same person, and I believe them to be valid for 
the same reasons as I have given in appeal No. 59 of 1846. 

I reverse the decision of the moonsiff, and give a decree to the 
appellant with costs of both suits. 
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The 22ni> August 184(l 
Present: E. BENTALL, Juhge. 

No. 1 18 of 184(5. 

Haniii Takeed^eer 
verms 

Mr. William Beiimtt. 

Tn IS was a suit to annul a decision under Regulation VII. of I7^h 
in favor of Mr. Bennett^ for arrears of rent for the year 1250, 
amounting to rupees 9-1 1-2^ and to get back rupees 13-4-2^ winch 
had been deposited in the deputy collector’s court at Pubna on 
account of the said decree with its costs. Haran, the ryot, states 
that his rent is rupees 21-5-4^ and that he had naid the whoh*. 
Mr*. Bennett states that the rent is Co.’s rupees 22-3-2^ according 
to a kabooleat dated 4th Jait 1249^ and that he had received only 
rupees 13-8. 

The nioonsiff dismissed the ryot’s plaint and upheld the decree 
of the deputy collector of Pubna, but for reasons stated at length 
in appeal No. 58 of 1846^ and because payment according to the 
kabooleat was refused on the first demand, I do not think that any 
siich lengageinent was ^'olulJtarily entered into. 

Ilaran has produced a receipt for rupees 21-5-4, given by Go- 
vind Sirkar, which I believe to be valid for the same reasons as I 
have given in appeal No. 59 of 1846. I reverse the decision of 
the inoonsiff, and I give a decree to the appellant w ith costs of both 
suits. 

The 22Nn August 1846. 

Present: E, BENTAEL, Judge. 

No. 12(5 of 1846. 

Rugonuth Paramanik 
versus 

Mr. William Bennett. 

This w^as a suit to annul a decision of the deputy collector of 
Pubna under Regulation VIL of 1799, in favor of Mr. Bennett, for 
arrears of rent for the year 1250, amounting to rupees 14-14-11, 
and to get back rupees 19-1 1-3, which had been deposited in the 
court of the deputy collector on account of Jhe said decree with 
its costs. Rugonath Paramanik, the ryot, states that his rent is 
rupees 26-11-10, as formerly, and that he had paid the wdiole. 

Mr. Bennett, the ijaradar, states that the rent is rupees 38-2-11, 
according to a kabooleat dated 26 Bysakh 1249, and that he had 
received rupees 24-8. The moonsiff dismissed the ryot’s plaint 
and confirmed the decree of the deputy collector, but for reasons 
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stated at lengtii ii> appeal N<)» 58 of 1848^ and because payment 
according to the kabooleat was refused on the first demand^ 1 do 
not think that any such engagement was voluntarily entered into. 

Rugonath has produced receipts for rupees 28-9 from Govind 
Sirkar^ which I believe to be valid for the same reasons as I have 
given in appeal No. 59 of 1846. 

I reverse the decision of the moonsiff and give a decree U\ tlie 
appellant with costs of both suits. 

The 22nd August 1846. 

Present: E. BENTALL^ Judge. 

No. 127 of 1846. 

^ Fukeer Mahanuid Sheikh 
verms 

Mr. William Bennett, 

This was a suit to annul a decision of the deputy collector c»f 
Pubna under Regulation VII. of 1799^ in favor of Mr. Bennett, for 
arreai’S of rent for the year 1250, amounting to rupees 4-14-9, and 
to get back rupees 8-7-3, which had been deposited in the court of 
the deputy collector on account of the said decree with its costs. 
Fukeer Mahamud, the ryot, states that his rent is rupees 8-4-11, as 
formerly, and that he hud paid the whole. Mr. Bennett states that 
the rent is rupees 10-9, according to a kabooleat dated 4th Jait 
1249, and that he liad received only rupees 5-8. 

The moonsiff dismissed the ryot’s plaint and confirmed the de- 
cree of the deputy collector, but for reasons stated at length in 
appeal No. 58 of 1846, and because payment according to the 
kabooleat was refused on the first demand^ I do not think that any 
such engagement was voluntarily entered into. 

Fukeer Mahamud has produced a receipt for rupees 8-4-11, 
given by Govind Sirkar, which I believe to be genuine for the same 
reasons as I have stated in appeal No. 59 of 1846. I reverse the de- 
cision of the moonsiff and give a decree to the appellant with costs 
of both suits. 

The 22nd August 1846. 

Present: E. BENTALL, Judge. 

No. 119 of 1846. 

Kashenath Biswas 
verms 

Mr. William Bennett. 

''Hns was a suit to annul a decision of the deputy collector 
of Pubna uiider Regulation Vll. of 1799, in favor of Mr. Ben- 
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nett^ for arrears of rent for the year 1250, amounting to rupees 
7 y and to get back rupees 10-12-6 which had been paid into the 
court of the deputy collector on account of the said decree and 
its costs. Kashenath Biswas, the ryot, states that his rent is rupees 
17-lj as formerly, and that he had paid the whole. Mr. Bennett, 
the ijardar, states tliat the rent is rupees 20-3-10, acccording to 
a kabooleat dated 9th Jait 1249, and that he had received ru- 
pees 14. 

The inoonsiflF dismissed the ryot^s plaint and confirmed the de- 
cree of the deputy collector, but for reasons stated at length in 
appeal No. 58 of 1846, and because payment according to the 
kal)0()leat was refused on the first demand, I do not think that any 
such engagement was voluntarily entered into. Kashenath has 
produced a receipt given by Govind Sirkar for rupees 17-1^ which 
1 believe to be valid for the same reasons as I have given in tlie 
ease of aj)peal No. .59 of 1846. 1 reverse the decision of the 
moonsiff and give a decree to the appellant with costs of both 
suits. 


The 24tii August 1846. 

Present: E. BENTALL, Judge. 

No. 278 of 1846. 

Htigoo Biswas, 
versus 

Munsliee Nusceinudecn. 

This was iisuit on account of the iion-fulfihiicnt of an agreenicnl 
dated JJOth Assar 1246. The agreement shews that Ilagoo Biswas 
had received rice of different kinds, valued at rupees 57-H, and 
should have returned, in the following months of Badoon and 
Aghun, rice of the same value, as well as rice of the value of tlie 
amount of the interest of the value of the rice advanced. The 
moonsiff gave a decree according to the plaint, and for costs of sxut, 
as well as for interest while the suit was pending. The ikrar is 
legal, and is proved by witnesses whose evidence 1 see no reason to 
doubt. It is urged that the stamp was bought a long time before 
the date of the ikrar, but that is not a valid objection, and the 
assertion of enmity is neither shewn nor is the cause of it probable, 
and 1 see no reason to doubt the correctness of the decision of 
the moonsiff, which is hereby confirmed. 
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Tiik 25th August 1840. 

Prkse.nt: E. BENTALL, JudV.e. 

No. 280 of 1846. 

Golukiiatli Gose^ Aj5pelhint. 

In this case Rajmonce Dossea sued Govirul Chiindcr Chiika- 
buttcc and otlicrs for rent, and the suit was disposed of accordin*>; 
to a solanaiuah, and Goluknath Gose, who was not a party to the 
suit before the inoonsiff, has appealed on the ground of his having 
an asserted right in the property. Since disputes between other 
parties respecting rent cannot injure the right of Goluknath in 
the land, and he can bring his own action to prove and .maintain 
his own rights, I cannot alter the decision of the inoonsiff, or even 
call on the j)arties to the suit to respond to this appeal. 

The 25th August 1846. 

Present: E. BENTALL, Judge. 

No. 279 of 1846. 

Tajo Sing Ray 
versus 

Rainiiider Mitter and two others. 

In this case the plaintiff’s had their property attached for rent, 
and deposited the amount of the demand, and brought an action of 
replevin on the 9th June 1845. The amount which had been de- 
posited by the plaintiff’s was Rupees 19-4, and the suit w^as for 
double that amount, viz. Rupees 38-8, the plaint being written on 
a stamp of Rupees 4. As the suit progressed the plaintiff’s were 
directed, on the 29th August 1845, to file their j^roofs, and they did 
so on the 25th September. On the I5th December Tajo Sing ap- 
peared by his vakeel, but made no defence, and on the 14th February 
1846, the suit was struck olT on default, but on a summary appeal 
it was ordered to be brought on the file again. The usual notices 
were again given, and Tajo Sing’s vakeel acknowledged, on the 20tli 
April, that he had received his instructions, yet no defence 
made, althcmgh, on the 30th May, the moonsifF had prescribed tlie 
time of 8 ditys for it. On the 22nd June, the moonsifF decided 
the suit ex parti\ although Tajo Sing was then ready to defend it ; 
and in my opinion he (the moonsiff) was fully justified in doing so 
under Regulation XXIII. of 1814, Section 21, Clause 1, and Con- 
struction No. 375 . Moreover in such cases as this, in which the 
[>laintilF is obliged to dejmsit the amount of his plaint, the onus 
prohandi in great measure falls on the defendant, and it is often 
the object of the defendant to delay the case in the hope that the 
jdaintilF may be guilty of neglect, and the suit may fall under Act 
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XXIX. of 1841^ in which case it could not be renewed as the year 
would have expired^ and the rent would have been exacted with 
impunity ; and the courts should as much as possible guard against 
this evil. Respecting the merits of the case^ the ryots produced a 
potta shewing that their rent was Sicca rupees 85 in two villages, 
and their various other papers agreed with the potta: their dakilas 
for the year 1250, for rent of which year the property was attached, 
amount to Company’s rupees 90-10, and the accounts written by 
Govind Mohim Chukabutt(*e and Jugissur Chuturjea, the taseel- 
dars in the two villages, agree with them; and since the bare state- 
ment of Tajo Sing, that the rent Avas Company’s rupees 94, in only 
one village, is altogether unsupported, I do not think it necessary 
to call on the ryots to defend the appeal. 

Thk 28th August 1840. 

Present: E. BENTALL, Judge. 

No. 18 of 1846. 

Dwarkonath Bose 
^ versus* 

Srccnath Doss Moonshee. 

Dwarkonath gave notice to Srecnath Doss of his intention to 
foreclose a mortgage of a mourusee gatee juma in turf Cawn])ore, 
called Nij Cawnpore, &c., it having been mortgaged to him, 20th 
Chait 1247, for rupees 1000: The notice was given on the 27th 
March 1844, and before the expiration of the year Sreenath depo- 
sited the rnciney, which with interest amounted to rupees 1486, 
and on the 2nd July 1845, he brought a suit to try the validity of 
the bond and to shew his right to get back the amount of the 
deposit with interest, valuing the suit at rupees 1515-15. 

The principal sudclcr ameeii gave a decree in favor of Sreenath 
Doss Moonshee. 

The bond is primd facie legal ; and if the witnesses could be 
trusted, it is proved. But the principal sudder ameen is of opiiiion 
that the signature of Sreenath is a copy of his signature on another 
document, produced by Dwarkonath to shew that the signature on 
the mortgage bond is genuine, and on examining the two together 
I find that although the form of the letters is the same, yet the ac- 
knowledged signature is written with freedom, while that which is 
disputed has been traced by a more nervous hand. 

The principal sudder ameen thinks that the signatures of the 
witnesses were written with different ink, I do not disagree with 
him OH this point, although I do not think that anj of them shew 
marks of having b(‘cii w ritten long after the others. 
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The witnesses say that Sreenath gave the stanipt paper, but it 
was bought by Dwarkoiiath’s muktar and it is* said that he acted 
for both. Even supposing the document were genuine, the wit- 
nesses are not likely to be aware of this point, yet they would be 
unlikely not to try to conceal their ignorance, and I do not there- 
fore think that this point is much to be trusted to. The bond is 
signed by fourteen witnesses ; this is said to be suspicious, and if 
so much care were necessary why not rather have had the docu- 
ment registered ? I agree that the want of registry is a great 
defect. 

It is said to be a suspicious point that the document allows that 
there had been hajut in the amount of rent, and it might have been 
inserted as Dwarkonath Bose has now taken the putnee tenure in 
which this gatee juma is situated. It is urged in reply that it 
would have been very suspicious to have left out that part if there 
really had been any part of the rent in abeyance, and that the above 
argument begs a disputed question. 

I see no reason to differ in opinion from the principal sudder 
ameeii. Moreover, I find that the stamp was bought only four days 
before the bond is said to have been written, it must have been 
bought for this particular purpose. Now under such circumstances, 
paper is almost always rolled and not folded, yet when the docu- 
ment was written the paper had received its present creases, for the 
writing under the middle crease is quite parallel with the crease, 
whereas the other lines are not so straight, and the inference is 
that it was ndt written on the day it purports to have been written. 

The circumstances of the case are agreeable to the decision. If a 
gateedar were obliged to mortgage his property for rupees 1000, 
he would not be likely to be able to deposit rupees 1486, and then 
enter on an expensive law suit with his putneedar. Considering 
the different circumstances of the suit, I confirm the decision of 
the principal sudder ameen. The appellant must pay the costs. 

After writing the above and before signing it the vakeel has ten- 
dered a document amidst a number of others by which he would 
shew that the signature of Sreenath Doss, from which the signa- 
ture on the mortgage bond might have been copied, did not come 
into his pol^ession until 25th May 1844 : however he will not file 
it, and I find that all his other documents in the bundle are regis- 
tered. 
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The 13th August 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 96 of 1846. 

Regular Appeal from f he decision of the Principal Sadder Ameen, 
passed on the 9/4 of April 1846. 

Hurree Singh and Kallitunkar^ (Defendants,) Appellants, 

versus 

, Kiinee Bewa, (Plaintiff,) Respondent. 

The plaintiff^s pleadings in the lower court state that she oc- 
cupied two and half cottahs of ancestral rent free hasto land, situat- 
ed in Bebcegunge in the town of Midnapore, till the year 1250 
IJinlee, wdien Kallitunkar, w^ho had taken a form of Bebeeguiige 
from the rajah, gave a pottah of the land to Hurree Singh. 

Hurree Singh immediately dispossessed her by pulling down the 
Myalls 'of her house and erecting a dwelling for himself. She ap- 
plied for redress to the police and to the zemindar : the first attach- 
ed the land, find the second granted her a char ehittcc, acknowledg- 
ing her right to hold the property rent free. On the case being 
brought before the fouzdarry court under Act IV. .of 1840, tlie 
magistrate reinstated her ,on proof of previous possession and 
hereditary right ; but that decision was subsequently set aside bv 
the session judge in consequence of the plaintiff’s complaint not 
having been brought forward wdthin thirty days after the alleged 
dispossession, as directed in that enactment. The plaintiff there- 
fore brings this suit to recover possession of the two and half 
cottahs of her ancestral rent free land. 

The farmer Kallitunkar and the new tenant Hurree Singh filed 
replies to the effect that the land is not lakheraj, but w^as previ- 
ously held by Bulram Singh, the plaintiff’s brother, who executed 
a kubooleut, and during his life-time paid rent to the farmer. At 
Bulram’s death, as he had no direct heirs, the land remained un- 
occupied, and Kallitunkar then entered into engagements with 
Hurree Singh who holds the 2^ cottahs as his tenant. 

From a perusal of the record it appeared that this* suit was in 
the first instance instituted in the moonsiff’s court, but that func- 
tionary being of opinion that it involved an enquiry into the right 
of the widow to hold the land rent free, caused the case to be trans- 
ferred for trial to the principal sudder ameen’s court. The princi- 
pal sudder ameen sent the nuthee to the collector for report under 
Clause 6, Section 30, Regulation 11. of 1819, and the revenue officer. 
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after stating that he could find no trace of the land as rent free 
property, recorded an opinion in favor of the widoxj^'^s right, on 
proof of previous possession adduced by her on the trial under 
Act IV. of 1840 in the foujdarry. 

The principal sudder aineen commences his decision by declar- 
ing the real subject of dispute between the parties to be, whether 
the land is maul or lakheraj, and that this is the point to be de- 
cided. He proceeds to state that the deputy collector has record- 
ed in his roobucaree that the plaintiff and her ancestors have held 
the land rent free, and that the witnesses in the inoonsiff^s court 
have given evidence to the same purport ; while against this the 
defendants had nothing but their own assertions to offer. That al- 
though the zemindar’s serishta afforded no record of the tenure, 
nor was any sunnud produced; still the long and undisturbed pos- 
session of the plaintiff^s family as residents on the land without 
paying rent warranted a strong presumption in her favor, and the 
smallness of the holding accounted for the non-existence of a title 
deed. That the act of the farmer in granting a pottah to another 
person while the plaintiff was in actual possession, and residing on 
the land as lakhcrajdar, was most iniquitous, and clearly demon- 
strative of his intention to deny her rights. The principal sudd 4 ?r 
ameen, therefore, expressing himself as coinciding in the view taken 
by the deputy collector, decreed to the plaintiff the possession of 
the rent free land claimed by her. 

It appears to me that the point selected for decision by the prin- 
cipal sudder ameen, and the subsequent proceedings under Section 
30, Regulation II. of 1819, are altogether erroneous. The decree 
of the lower court is based on the conviction that the plaintiff is 
entitled to hold and possess the cottahs as an hereditary rent 
free tenure. Now I am of opinion that the question of title ^ that 
is to say, whether the land is mdl or lakheraj cannot be properly 
entertained in a suit for forcible ejectment, in which the question 
of rent has not been mooted on either side. The plaintiff sues 
for possession of tfiat which she alleges has been taken from her 
without authority of law, and she merely seeks to be placed in 
the same ]|()sition she was before the illegal acts of the defendants 
dispossessed her. This she has a right to expect, whether the 
land she occupied is liable to assessment or not ; but that must 
be understood to be a point at present foreign to the merits of her 
case. 

I am therefore of opinion that any report or opinion under 
Section 30, Regulation II. of 1819 was unnecessary, and that the 
decision of the principal sudder ameen, which is drawn up in con- 
formity with the deputy collector's report, has been formed on a 
misconception of the merits of the case, and of the point at. issue. 
I also hold that a just decision may be arrived at without enquir- 
ing into the nature of the title by which the plaintiff held posses- 
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sion ; coiisequcrjtly, no preliminary enquiry was necessary under 
clause 6, section 30^ Regulation II. of 1819, to determine the fact 
of the plaintiff^s previous possession and ejectment ; the suit was 
therefore cognizable by the sndder moonsiff, in whose jurisdiction 
the property is situated under section 8^ Regulation VI. of 1843. 
This appeal is therefore decreed : the case will be returned to the 
moonsiff’s court, where it was originally instituted, for retrial, the 
appellant receiving back tlie stamp fees. 


The 21st August 1846. 

Pu ESENT : 11. T. RAIKES, Judge. 

Case No. 1/ of 1846. 

Regular Appeal from the decision of the Moonsiff of MohunporCj 
passed on the 20/A of December 1845. 

Goverdhun Mytee, (Defendant.) Appellant, 
versus 

Gris Chunder Roy, (Plaintiff,) Respondent. 

The plaintiff, respondent, sued the appellant in the inoonsiff’s 
court for the amount of an ikrarnameh given under tjie following 
circumstances. 

The plaintiff held a farm, from the raja, of mchal Gopalpore for 
five years, and underlet it to the defendant. The defendant held 
the farm during 1287 and 1238, but the raja dispossessed him in 
1239, when the lease had three years to run. During the period 
the defendant held possession he paid the plaintiff 24-10, leaving 
a balance when he was ousted in 1239 of 50 rupees. 

The defendant in Kartick 1249 gave the ilvTarnameh for 50 ru- 
pees, stating therein that the amount should be liquidated in three 
months. Having failed to make good his engagement, the plain- 
tiff brought this suit to recover the money. 

The defendant denied having entered into any engagement of 
the nature stated with the plaintiff. He says the plaintiff took 
the farm from the raja for a period of five years, commencing in 
1237, and after holding the farm for two years, absconded with 
the collections. The raja then made over the farm to the defen- 
dant who holds it to the present time. 

The moonsiff, on the evidence of the subscribing witnesses to 
the deed of agreement, decreed the full amount to the plaintiff. 

I do not concur in the moonsiff^s decision, and consider that he 
has omitted to emiuirc into the real facts of the case, as stated in 
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the pleadings^ viz. the trutli of tht‘ phiintitt’s statement that he 
underlet the farm and took a kubooliut from .the defendant. It 
seems very improbable that the defendant should voluntarily give 
a bond for the balance ten years after it was due^ and then deny 
the transaction in toto. The case must be returned to the moon- 
siff to enquire into the facts as stated by the plaintiff. 

The 24tii August 1846. 

Present; II. T. RAIKES, Judge. 

Case No. 61 of 1846. 

Regular Appeal from the decision of the Acting Moonsiff of Per tab- 
poor ^ passed on the \Sth of February 1846. 

Kisto Misseree, (Plaintiff*^) Appellant, 
versus 

Ramgovind Ghose, (Defendant,) Respondent. 

The plaintiff claimed rs. 274-8 annas, principal and interest of 
a bond for money lent to the defendant on the 4th of Assin 1250 U. 

The defendant denied the debt, and stated that the plaintiff had 
been instigated to bring this suit by another party, against whom 
he had sued out execution of a decree. 

The moonsiff dismissed the claim, stating his reasons for believ- 
ing the defence set up by the defendant to be well founded. 

The most convincing of these were the inability of the plaintiff 
to name in court the witnesses who attested the bond, or to point 
out the bond itself from the other papers filed with the nuthee ; 
the different statements made by him and the vakeel he employed 
regarding the sum paid as fees in this case ; and his total forget- 
fulness of the date of the bond, and the date on which the debt 
became payable. 

It wasiJikewise apparent that the witnesses, who lived in 
different parts of the country, gave in court false accounts of the 
reasons that brought them together to the plaintiff’s place of re- 
sidence on the day in question. 

It was moreover established from the moonsiff ’s enquiries, that 
the plaintiff is in the service of one Juggernath Roy, and only pos- 
sesses two beegahs of land in the village where he at present resides, 
and is not likely to have had the sum of 225 rupees to lend, or to 
have been engaged in such speculations. 

I thendbre entirely coincide in the moonsiff’s decision, and dis* 
miss this appeal wil Jumt summoning the respondent. 
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The 24tii August 1846. 

Present: H. T. RAIKES, Judge. 

Case No, 63 of 1846. 

Regular Appeal from the decision of the Moonsiff of Kassigunge^ 
passed on the 27th of February liM6. 

Petarum Chuckerbutty^ (PlaintiflF,) Appellant, 
versus 

Mudhoo Majce, (Defendant,) Respondent. 

This was a suit to recover the sum of 59-14-17-1, principal and 
interest of money lent to the defendant on the 26th Falgoon 1248. 

The defendant declares the plaintiff has l>een put up by Mook- 
taram Majee to sue him, in consequence of his opposing the said 
Mooktaram Majee in his endeavours to obtain the serburaship of 
the village. 

The moonsiff dismissed the claim on the grounds that one of the 
witnesses attesting the bond could not identify the person of the 
defendant in his court, though stating in his evidence that he could 
recognize him, while the witnesses of the defendant corroborated 
the st^pteinent made by him in his jowab, and moreover proved that 
the defendant was in a different part of the country at the date on 
which the debt is said to have been contracted. 

Judgment. 

This is a case in which the witnesses on both sides ^give evidence 
for the parties summoning them, and corroborate statements 
directly opposed to each other. As the moonsiff had the oppor- 
tunity of examining these parties, and judging from personal ob- 
servation in whose favor this conflicting proof predominated ; it is 
but fair in the absence of any new arguments on the part of appel- 
lant (who only repeats his former assertions) to assume the cor- 
rectness of his judgment. 

The appeal is tlierefore dismissed without summoning the re- 
spondent. 

The 25th August 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 64 of 1846, 

Regular Appeal from the decision of the Moonsiff of Pertatpore^ 
passed on the 26fA of February 1846. 

Musstf Kusheemonessa and others, (Plaintiffs,) Appellants, 

versus 

Sheik Golam Alee and others, (Defendants,) Respondents, 

ThTe appellants sought to recover possession of a khana mea- 
suring 7 cottahs, a piece of waste land measuring 3 cottahs, the 
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value of lish taken from the former, and a peepul tree cut down 
and carried from the latter. Dispossession and other acts of 
which the plaintiffs complain are stated to have taken place on the 
15th By sack 1241, a period of nearly eleven years having elapsed 
before this suit was instituted. 

The defendants state the 7 cottahs occupied by the khana is on 
their ancestral property, and w^as never in the possession of the 
plaintiffs or their forefathers as stated by them, and that their own 
family burial ground and a durgah occupies the 3 cottahs claimed 
by the plaintiffs as waste land. 

The moonsiff states in his decree that the witnesses summoned 
by the plaintiffs before his court, and before the ameens deputed to 
make a special enquiry in the mofussil, contradict each other so 
completely that no dependence can be placed on such part of the 
evidence as speaks in favor of the plaintiffs^ right. He therefore 
dismisses the claim. 

After comparing the remarks of the moonsiff with such parts of 
the record as they refer to, I concur in opinion with the moonsiff 
and consider the evidence of the witnesses brought forward by the 
plaintiffs has failed to establish their right to the land, or to prove 
the dispossession complained of. 

The appeal is therefore dismissed, and the moonsiff’s decree 
confirmed. 

The 25tii August 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 62 of 1846. 

Regular Appeal from the decision of the acting Moonsiff of Pertab- 
pore y passed on the \9th February 1846. 

Mohun Roy, (Plaintiff,) Appellant, 
verms 

Bindabun Doss, Respondent. 

The plaintiff sought to recover the amount of a bond dated the 
27th of A^ar 1249. 

The moonsiff decided the case exparte^ (the defendant having 
failed to appear after issue of notice and proclamation,) and dis- 
missed the claim. 

The plaintiff, being dissatisfied with the moonsiff^s decision, 
appealed to this court. 

Previous to entering on the merits of the cfise itself, it was ne- 
cessary to enquire whether or not the proper steps had been taken 
by the lower court to satisfy itself that the notice had been duly 
served on the defendant. On referring to the record I observed 
that the acting nu'j^/nsiff had not taken evidence to the serving of 
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the notice, but to the issue of the proclamation^ which according to 
Clause Section 22, Regulation XXIIL of 1814 was, issued from 
his court on ascertaining that the defendant could not be found. 
As Clause 3, Section 22 of the above Regulation only authorises the 
moonsilf to try and determine a case exparte after the period limit- 
ed in the proclamation, with the same precautions and in the same 
manner as is prescribed in Clause 2, Section 21 of the same enact- 
ment, the evidence required must be that alluded to in the Clause 
referred to, viz. the depositions of the parties who certify on the 
back of the notice the clue execution of the process, and that the 
defendant cannot be found. No precaution of this kind is directed 
on issue of the proclamation. It was therefore incumbent on the 
moonsiff to take the depositions of those parties who are recorded 
on the return of the notice as certifying its due execution. This 
case is therefore returned to the moonsilf that he may supply the 
defect pointed out and then pass his decision; the appellant to 
receive back the stamp fees of the appeal. 

The 28tu August 1846. 

.. ^ Present: H. T. RAIKES, Judge. 

Case No. 68 of 1846. 

Regular Appeal from the decision of the Moonsiff of Niccasee^ passed 
on the 10/A of March 1846. 

Mullik Tajooddeen, (Defendant,) Appellant, 

* versus 

Tarachand alias Tarapersaud Punda, (PlaintiflF,) Respondent. 

The plaintiff, respondent, brought this suit in the moonsiff^s 
court to recover from defendant, appellant, a balance of rent, amount- 
ing to 43-3-3, for the years 1249, 1250, and 1251, Umlee, for 9 
beegahs and 13 cottahs of land held at a rent of 16 rupees per an- 
num. The appellant declared he had paid the rent regularly, only 
leaving a small balance at the end of 1251 which he then dis- 
charged, and obtained from plaintiff, besides the usual dakhillas, a 
farkuttee or deed of release acknowledging the same. 

The moonsiff considers the dakhillas and farkuttee to be forgeries, 
as the signature on these documents did not resemble the signature 
of the plaintiff which he wrote in the moonsiff^s presence, l^'he 
plaintiff likewise urged that he gave no receipts of this description 
without attaching his seal as well as his signature in attesting them. 
The defendant to refute this objection required that some ryots 
should be produced in court with the dakhillas they had received 
from the plaintiff, and named two individuals for this purpose. 
These parties were summoned, and on producing the receipts for 
rent given them by the plaintiff, it was seen that they bore both 
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the signature and seal of the plaintiff. This fact being taken to 
corroborate the plaintiff^s statement^ the moonsiff decreed the 
amount claimed by him. 

The appellant urges nothing beyond the assertion that he has 
paid his rent as stated by him in the lower court, and that his 
dakhillas have not been fabricated. After going over the record of 
the lower court I see nothing to induce me to interfere with the 
inoonsifFs decision, and therefore reject the appeal without sum- 
moning the respondent. 

The 27th August 1846. 

Present: H. T. RAIKES, Judge. 

Case No. 67 of 1846. 

Regular Appeal from the decision of the Moomiff of Nemal^ passed 
on the 28/A February 1846. 

Soojun Muhna, (Defendant,) Appellant, 
versus 

Nursing Muhna, (Plaintiff,) Respondent. 

The respondent attached the personal property of the • appel- 
lant for arrears of rent, which attachment the appellant met by a 
suit under Regulation V. of 1812 in the revenue court. In that 
case the appellant obtained a decision in his favor with damages 
against the respondent. Tlie respondent then instituted the pre- 
sent action to set aside the decision 9 f the revenue court. 

The moonsiff states in his decree that two witnesses prove the 
delivery of a kubooleut on the part of the appellant to the re- 
spondent's father, for 19 beegahs, 5 cottahs of bunnotter land, 
which he cultivated and gathered the crops during 1251 and 1252 : 
he therefore releases the respondent from the award of the re- 
venue court. The appellant urged that he never gave the kuboo- 
leut or occupied the land at any time, nor is the respondent the 
proprietor of the land. 

The mooii$iff has decided the case hastily, and notwithstanding 
the defeildant requested an ameen might be deputed into the rao- 
fussil to make enquiry on the spot into the truth of his allega- 
tions, the moonsiff has recorded his decision on the evidence of 
the witnesses brought forward by the plaintiff, respondent. This 
case appears to me to require investigation on the spot ; as with- 
out ascertaining the fact of the defendant's occupancy and the 
plaintiffs proprietorship, no satisfactory decision can be arrived at. 

1 therefore return the case to the moonsiff that he may direct an 
enquiry into the facts alleged by the defendant in his reply, and 
pass his decision accordingly. The stamp fees are returned. 
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ThIe 29th A.viQVBT 1846, 

PRESENT! H. P. RUSSELL, Judcib. 

Case No. 27 of 1845. 

Regular Appeal from the decision of Sheeb Chunder Mookenfee, 

Sadder Ameen. 

Joogulktsliorc Poorooheat, Appellant, (Defendant,) 
versus 

Roghoonath Pandy, Respondent, (Plidntiff.) 

Rupees 661, 10 annas, 13 gundas. Bond. 

The respondent, sued the appellant for the sum of 500 tepees 
on n bond, making with interest 661 rupees, 10 annas, and 13 
gundahs. The case was decided ea parte in the respondent’s favor. 

The appellant, in appealing to this court from the sudder ameen^s 
decision, denies all knowledge of the respondent, and pleads as fol- 
low « : that no notice was ever served on him and no proclamation 
attached to his residence ; that the real plaintiff is Kootiwur Ram- 
chand ; that the stampt paper on which the bond is engrossed was 
purchased by Raraanund Bagchee, Koonwur Ramchand’s agent, and 
nephew of his dewan (steward ;) that the witnesses to the bond, to 
the proclamation, audio the respondent’s pleader’s ‘nomination 

H er, are the same, and are Koonwur Ramchand’s men ; that 
he executed any document of the kind his own neighbours 
would have been the attesting witnesses ; that on the 24th Assar 
1252, Koonwur Ramchand had him seized and made him forcibly 
sign a paper (as a witness,) purporting to be a deed adopting his 
brother Raja Kishen Chand’s son, in consequence of whieh he, ap. 
pellant, laid an information before the j^olice darogah of thannah 
Mymapoor, and the magistrate; and that the respondent is a 
tenant ofKoonwurRamchand’sbrother’s wife, and resides in the 
jurisdiction ofthemoonsiff of Opwas, 1 Smiles from his (appel- 
lant’s) residence. 

The respondent having friled to attei^ either in person or by 
pleader, 1 proceed to diedde the appeal m parte. On a duecdnsl- 
deratioR of all the circomstanees advanced by the appbUant against 
the justness of this demand* I am cd opiniua that it is ojpen to the 
imputation of the strongest suspicion.^ No cause is assigned fer 
borrowing the money; hnd theevMedon' to frying yip ofthp 

proclamation and the exbcwtdon of Uie bond, ishEtfemftiy 
tory, and the writer of that document is said to hate, 
the appeilant prrferrtd a complaint to the local {tofioe oh Wb litih 



Assar the day on which he statee he was seised and nlade to 
witness the deed of adoption^ sad snbsequdntly petiljoued the 
magistrate ^ the dd Srawun followings is dear from the docu- 
oomeatwy evidence adduced. The ^pellant appears to be both 
Raja Kisl^ Chand’s and Koonvmr Ramdiand's priest, between 
wli^ there is a misunderstanding regarding the point of adoption. 
This of course has nothing to do with the present case. 1 merely 
mentidn thb drcumstance as confirmatory of the appellant’s state- 
ment. Thel^bond is said to have been exeented at Nuaseepom, 
where Koonwur Ramchand resides, and where ^the respondent, 
who is a resident of the village of Coolabarea, aistant 18 miles 
from Nusseepoor, is said to have had a temporary lodging. 

subscribing witnesses to the bond are Kartick poddar, Kish- 
eto Ih», Roop Sha, Ohunin Das, and Rampershad Roy ; the evi- 
dence of three of these has been taken to its execution, viz. of 
Kcuth^, Roop Sha, and Rampershad Roy. The witnesses to the 
prodamation are Roop Sha and Ghurun Das, while Roop Sha 
and Kartich poddar, two of the witnesses examined as to the 
bond, are uitnesses to the pleader’s nomination paper given 
in by the respondent. All these men are residents of Mul- 
Uckpoor, distant lij^ mile from Nusseepoor, and it is /easoii- 
able to infer that had the appellant, who appears to be very 
well off in the World, ever executed the bond, his immediate 
neighbours would have witnessed it. Moreover there is a great 
dissimilarity between the appellant’s writing and his asserted sig- 
nature to tM bond. 

The decisioa of the sudder ameen is accordingly reversed, and 
the i^eal decreed : the costs of ail the courts are charged to the 
respoh^t. 

' The ,3l8T August 1846. 

Paesext; H. P. RUSSELL, Judge. 

Case No. 14 of 1845. 

Begviar Apeeai from the decisioa qf Skeeb Chtmder Mookeiy'ee, 
1 ^ " Sudder Ameen, 

Hur Cfannd«r Roy and Lukhee Monee Bewa, widow of Madlmb 
Dutt^ 4||ipeUaats, (Defendants,) 

' mrma 

’ > Onodp Mnndu}, Respondent, (Plaintiff.) 

. *r , . B«pces5474-Q,Jlico. 

Pvt*, the 

Mkhle Honee’s hosbandp had a graio depqt at bi$ vil- 
to whetn he jentrti$ted 500 maatids of rice for oo the 
tMrfcet riiioir i that on tjie demiae of Madhub Duit on ^7th 
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Jmt 1251, he proceeded to hi 8 V)lhi|M> and found that IheappellMit 
Hur Chittnder Roy and others had placed people over hi» effeala, 
including the rice> in consequence of which he petitioned the 
magistrate, who ordered the darogah to enquire into the eirooiw- 
atance 5 that Hur Chiimder Roy immediately sued Musst. Lukhee 
Monee for a debt, and had the rice attached by the civil court, 
which suit, on her admission of the claim, was decided in his 
favor : the respondent therefore sued for the value of the rice less 
120 maunds, sold to another party, viz. 380 maunds, being 'at 

30 seers the rupee. Rupees 606 12 0 

Add dbarges 10 4 0 

Rupees 517 0 0 

and on application to the civU court procured another order for 
the attachment of the rice. 

Musst. Lukhee Monee in her reply to the suit denied that the 
rice belonged to tiie respondent, (plaintiff,) saying that the idain<« 
tiff possessed no written document to prove bis clfiim, which, if it 
were a just one, he would have received; as a* person named 
Rain Chundcr who had had dealings with her late husband bad 
dojic.. She subsequently presented a petition denying having ad- 
mitted Hur Chunder Roy’s claim and admitted that the rice belong- 
ed to the plaintiff, and her pleader acknowledged the justness of 
the demand. The appellant Hur Chunder did not attend. 
The rice on being sold by order of the court, was ascertained to 
be maunds 128, 14 seers, 5 chuttaks, the net proceeds being 
rupees 193, 14 annas, 6 pie!; after deducting expenses incurred. 
Musst. Lukhee Monee subsequently filed a petition requesting 
tliat the case might be decided with reference to the tenor of her 
reply to Hur Chundcr case. 

The sudder ameen gave a decree against both the appellants. 

The decision of the sudder ameen is in my judgment incorrect, 
and Musst. Lukhee Monee alone liable. Hur Cbundet Roy, previous 
to the institution of his suit in the civil court on the 1 7th June 1844, 
did no more than prevent the removal of the property after 
Madhub Duttis death on the 27 th Joit 1251. On the 29tb Joit, 
two days after that occurrence, the plaintiff petitioned the magis- 
trate, and the rice was taken charge of by the loed {^ce : bctii 
Hur Chunder Roy and the respondent having instituted^their 
civil suits within a few davs of each other, the rice was attached 
in both cases : it was sold at the resident*# request, who 
has received the proceeds of the sale, sudder wneen has 
given a decree fpr the value of the whole tff the 
of litc sued im at the assumed rate it twe wm imwig 
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^ th« tinM 0 it{S being placed' witi« tHb late Madhub Datt* 
I ttbeorve ba^eyer that no proof ban been aidifoeed as to <l» <}Oim- 
1 % t&MbifiiWtf m Mm. Ibe police dats^gab in bis eepotrt to tbe ma- 
gisteete staled ih|it it xm al^t 400 maunds ) actvm measuroment 
Buli«eq#oithr prbved it tp be about^ maonids s Mtt no imputation 
is maoili aglHsst the appellants of clandeatioe rmotal either previ> 
ons t^ sAeir tbe attachment, and the plaintiff's pleader admits 
IImS the iimiil^ht^d for was only Withregaid 

to tbei^ne w tice, it is un&ir to estimate it at ihO seUin^ price 
at tbn tme of 4*^tit ; it was left to be disposed m at am indefinite 
tinm* the reb^t^t therefore cannot be entitled to more than it 
eveptnaUjy im. The sum of 10 rupees, 4 infias, ineluded in the 
amount StifB lor has no where been explained, and should not have 
biM alWroi W tiie sudder ameen. 

Under the aiwve circumstances the decision of the Butter atneen 
is bit^fied, the costs of the respondent in bbth courts to be paid 
Mnsst. Irnkbee Monee accordingto the amount decided against 
her. Hur Chund^ Boy is absolved from the claim, but, having 
at^hed the rice prior to the institution of the respondent's suit, 
to pay his own costs. 
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The 4th August 1846. : . 

Present: T. C. SCOTT, Judge. 

No. 81 of 1845. 

Regular Appeal from a decuion passed Ly the second Principal Sudder 
Ameerty Moulvee Mohorned Rojiq Khariy dated 21th December 1844. 

Dost* AH Khan, Moost. Salainut Beehee, Moost. Huffeezun Beeboe, 
and Mocfet. Futto Bebee, heirs of Wullee Mohomed Khan, Baha* 
door, (pauper Plain tilfs,) Appellants, 

7)ersus 

Moost. Muttually, Hukeem Hussuu Ali, and Syud Ruffut Hossein, 
(Defendants,) Respondents. 

recover possession of a house, situated at Durreapore Sheir, in 
the city of Patna, valued at Company’s rupees 1,093-7-2. 

The appellants sued the respondents in the second principal sudder 
ameen’s court for the possession of a house, their claim beiiifi; that 
the property was a part of the estate of Wully Mohome*d Khan, de- 
ceased, their father, of whom they were the co-heirs with Rowshuu 
Ally Khan, deceased, their brother, whose widow Moost. Muttually 
professed herself to be. The respondents plead that the property was 
not inherited but acquired by Rowshun Ally, who settled it on his 
wife Moost. Muttually, and that this point as to its being hereditary 
or acquired, has been already adjudicated by the moonsiff’s decree, 
under date 31st December 1838, and confirmed in appeal by the 
judge on the 22d May 1839. The second principal sudder aineen 
dismissed the case on the ground that it was not tenable under 
Sec. 10, Reg. II. of 1803, the point having been already decided in 
the decrees cited by the respondents. The pleas in appeal are, that 
the property is hereditary, and the decree referred to by the second 
principal sudder ameen is only good against the heirs of Kowsliun 
Ally Khan. A perusal of the decree refutes satisfactorily these 
pleas, and leaves no doubt of the correctness of the view taken by 
the lower court. It is here specifically stated that Kuramut Ally, a 
brother of the appellants, claimed the house as the ancestral proper- 
ty of his father w’ully Mohomed Khan: it was proved not to have 
been so^but acquired by Rowshun Ally Khan himself, who legally 
settled it on his wife. It is therefore ordered that the appeal be 
dismissed with costs, and the decree of the lower court, under date 
the 27 th December 1844, be confirmed. 
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The 6tu August 1846. 

Present : T. C. SCOTT, Judge. 

No. 52 of 1845. 

Regular Appeal from a decision passed by Moulvee Mohomed lira-- 
him Khan^ Additional Principal Sudder Ameen^ dated 2Sth June 1845. 

Pertaub Nerain, (Plaintiff^) Appellant, 
versus 

Hurdeal Singh, son and heir of Shewuk Ram, Munear Singh, 
Theekadars and Jodhee Singh, Ungnoo Singh, and Shew Shun- 
ker Singh, heirs of Munear Singh, (Defendants,) Respondents. 

To recover the sum of Company’s rupees 1,954, 2as., Ip., 16k., 
principal and interest, on account balance of rent ofmoiizaKoelawan, 
pergunnah Shajehanpore, for the years 1235 and 1236 F. S. 

The appellant sued the respondents in the lower court for the re- 
covery of Rupees 1,954-2-1-16, on account of balance of rent for 
the years 1235 and 1236 Fussily. The respondents urg|d that the 
action was barred by Section 14, Regulation III. of 1793, more 
than 12 years having elapsed since the cause of action, and that the 
rent had been duly paid. The 2d principal sudder ameen dismiss- 
ed the suit on the pleas advanced by the respondents, first, that the 
action was barred, and secondly, assuming that not to bo the case, 
the proof adduced by the respondents that tho rents for the yfears 
1235 and 1236, had been paid, was good and sufficient. The proof 
adverted to by the 2d principal sudder ameen, was a copy of a peti- 
tion presented in the foujdaree court by the mooktear of one Bun- 
dhoo Ram,. from whom the ancestor of the appellant originally 
borrowed the money, for the repayment of which he granted an 
assignment on the respondents’ ancestors, the lessees of appellant’s 
village; in his petition it was stated that the lessees had paid him 
the rents of 1235 and 1236. Tlie pleas of appeal are the same as 
those urged in the lower court. That the cause of action did not 
arise when the rent became due, i. e. in 1236 and 1237, but on the 6th 
December 1834, corresponding with 20th Aghun 1242, when the 
decision of the principal sudder ameen, of the 28th September 1833, 
was confirmed and made final by the zillah judge. This suit was 
brought by Bundhoo Ram against the present appellant and his 
brother^pn tne default of the respondents’ ancestors to pay the rents 
agreeably to the terms of the assignment granted by appellant’s 
ancestor in Bundhoo Ram’s favor, and they were both cast, leaving 
them their remedy against their lessees. Appellant’s brother obtained 
' a decree against the lessees (respondents) for his share. And the 
appellant now institutes this suit for his. I consider this plea good. 
The appellant’s cause of action arose when breach of engagement 
of the respondents was established, and till that period it was a mat- 
ter between tho respondents and the person who held the assign- 
ment, with which appellant had nothing to do. If the view taken by 
the 2d principal sudder ameen be admitted, it might have been 
quite possible for the laches of Bundhoo Ram to have shut out tlie 
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appellant from all legal remedy. The proofs of the 'appellant, the 
decrees of the low^r court above referred to, in my opinion fully 
establish his claim, and I am quite at a loss to know how the 2d 
principal sudder ameen could regard a miscellaneous foujdarree 
petition as sufficient, which had been twice rejected by the civil 
courts in the decrees connected with this business. It is therefore 
ordered that the appeal be decreed, and the order of the 2d princi- 
pal sudder ameen be reversed, costs of both courts payable by 
respondents. 

The 13th August 1846. 

Present: T. C. SCOTT, Judge. 

No. 58 of 1845. 

Regular Appeal from a decision passed hy the Principal Sudder Ameen, 

• Mr, E. DaCosta^ dated lOth July 1845. 

Baboo Bchareelall Pandey, (Plaintiff,) Appellant, 
versus 

Beharee Chowbey, Golaubchund, and Kunhye Singh, 
(Defendants,) Respondents. 

To cancel the sale of a house, situated in Chowk Kullan, city Pat- 
na, valued at Company’s rupees 2,133-5-4. 

'‘Ttie appellant sued in the lower court to upset the sale of a house, 
on the grounds that it was conducted irregularly, and that notice 
of a mortgage which he held on it had not been issued agreeably to 
Circular Order, dated 4th September 1840. The statement of the 
appellant is that one Kunhye Singh, the original proprietor of the 
house, mortgaged it to him,, that on the 13th September 1832, (after 
the house had been entered in the inventory of the respondent 
Beharee Chowbey, as the property of this Kunhye Singh to be ex- 
posed for sale in satisfaction of his decree,) appellant petitioned the 
court to issue the customary notice of foreclosure, and on the 27th 
September 1832, also petitioned, that notice at the time of sale should 
be given of the lien he held on the property. It however appears 
that on the 21st January 1843, the appellant petitioned the court 
that he did not wish the question of mortgage to be entered into, 
that he was about to receive the amount from the mortgager, and 
at his request the deed of mortgage was returned to him. On 
the 1st February 1843 Kunhye Singh executed an unconditional 
deed of sale of tile house in favour of the appellant, and, on the 21st 
February 1843, the house was sold in satisfaction of the decree of 
the respondent Beharee Chowbey. The principal sudder ameen dis- 
missed the suit, on the ground, that the original mortgage deed ad- 
mitted by appellant was not forthcoming, and that by appellant’s 
own showing it had been virtually cancelled by the subsequent deed 
of sale executed prior to the sale. The principal sudder ameen also 
concurred in the order (miscellaneous) of the Sudder Court, that 
there was no reason to reverse the sale, on the plea of informality. 
There is nothing new urged in the pleas of appeal as regards the 
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sale. I see no reason whatever for reversing it, and I consider the 
claim of the appellant arising from the mortgage as quite untenable. 
It is therefore ordered, that the appeal be dismissed with costs, and 
the order of the principal sudder aineen be confirmed. 

The 17Tn August 1846. 

Present; T. C. SCOTT, Judge. 

No. 82 of 1845. 

Regular Appeal from a decision passed hy the Principal Sudder 
Ameen, Mr, E, Dacosta, dated 10^// December 1844. 

Moost. Soorja Beebee, (pauper Plaintiff,) Appellant, 
versus 

Shah Lootf All, (Defendants,) Respondent. 

To realize the sum of Company’s rupees l,327-l-8d,, after de- 
ducting rent for six years, the theeka or half of Mouzah Cheetwar- 
pore, pergunnah Suleemabad. 

The appellant in format pauperis sued the respondent in the 1st 
principal sudder ameen’s court, for the rents of the years 1232, 
1233, and 1237 F. S., agreeably to an account of the year 1238. 
The lower court dismissed the suit under the regulation of limita- 
tions, the suit being instituted on the 11th December 1841, \yhye 
the rents sued for referred to the years 1824, 1825, and 1829, re- 
jecting the account of 1238 filed by appellant, which does not show 
when it was drawn up. It is only necessary to observe that the 
calculation of the 1st principal sudder ameen, as regards the year 
1237, is erroneous, the last day of that year corresponds with the 
2nd September 1830, which would show •'the appellant to have insti- 
tuted the suit within the period of limitations as regards that year. 
It is therefore ordered that the case be returned to the lower court 
for the claim of the appellant to be investigated as regards tliat 
year, the lower court pronouncing what opinion it may think fit on 
the remaining proofs or claims of the appellant. 

The 18th August 1846. 

Present: T. C. SCOTT, Judge. 

No. 38 of 1845. 

Regular Appeal from a decision passed by the first Principal Sudder 
Arneen, Mr E, DaCosta^ dated 6th August 1844. 

Syud Jan Ali, Shah Neamut Ali, Moost. Beebee Jan, Moost. Be- 
chun, and Meer Hyder Ali, (pauper Plaintiffs,) Appellants, 

versus 

Beebee Moradun and Meer Rujjub Ally, heirs of Moost. Jhubroo, 
original farmer ; and Panchoo Sahoo, after his decease Bhoolotun 
Salioo and Bhugwan Sahoo, heirs of Poorun Sahoo, deceased, in 
loco farmer, (Defendants,) Respondents. * 

To recover the sum of Company’s rupees 2,328-5-6, principal and 
interest, on account half of the surplus collections after deducting 
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Sicca rupees 250-8-0, or Company’s rupees 267-3-2, amount ad- 
vanced. , 

The appellants sued the respondents in the lower court, under an 
ijaranameh, dated 24th September 1813, corresponding with 14th 
Assin 1221 Fusily, agreeably to which the ancestor of the appel- 
lants had made overland to Moost. Jhubroo, the respondent, on 
receiving an advance of* 501 Sicca rupees, on the condition that 
she was to divide the proceeds into three shares, to keep two and 
pay them one, and to retain possession of the land, if the amount at 
the expiration of the loan in 1 225 was not paid, till such time as 
the sum was discharged. They now plead that this third share of 
the proceeds has never been paid them, and sue for the amount of 
their share. The first principal sudder ameen dismissed the suit on 
the ground that the respondents were entitled to hold the land until 
tho amount advanced was re-paid, agreeably to the principle laid 
down in the case of Syud Athar Ali and others, appellants, versus Rae 
Nawazi Lai, respondent, dated 1st February 1830: Sudder Dewanny 
Reports, Vol. V, p. 8 ; and that independent of this, from the ac- 
counts filed by the respondents, it did not appear that they had re- 
ceived more than the legal interest on the transaction, and had paid 
the appellants their share of one- third of the proceeds up to 1231 
F'T S*., as proved by the receipts of the appellants. 

There are one or two points in this case which it does not appear 
to me to have been sufficient^ investigated. Assuming the principle 
cited by the lower court, 1 consider it was bound to see that the 
terms were as strictly carried out as regards the appellants as the 
respondents ; and the proofs adduced by the respondents that they 
have paid the one-third of the proceeds to the appellants are by no 
means clear or satisfactory : in short it would appear from the latter 
part of the decree of the lower court, as if respondents had paid 
themselves from the proceeds on account of other claims they field 
against the appellants. The correctness or incorrectness of the 
bonds under which they are made, the lower court did not consider it 
relevant to enquire into. It is therefore ordered that the case be 
returned to the first principal sudder ameen to be re-investigated, 
both as regards the terms of the ijaranameh and the proofs exhi- 
bited by the respondents to their specific performance of the same, 
irrespective of other matters not before the court. 
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The 13th Adocst 1846* 

Pbesent: D. PRINGLE, Judob. 

Appeal No. 237 of 1846. 

Moonsiff of Goadwarrahi Jtrut Hosein. 

Puholwan Sing, Appdllant, (Plaintiff,) 
versus 

Hurreehur Sing and others, Respondents, (Defendants.) 

• Faheera Lall, vakeel for Appellant. 

Seetukhunder Rae and Bamachum, vaJ^h for Respondents. 

This is a claim for rent of rupees 76-12*2, on land held by re- 
spondents, in a certain farm ; moiety of which, being interest of the 
joint lessee, had been sub-let to appellant, with reservation of thirty 
beegahs, as thus stipulated, in cnltivation of resixindent. 

.T^e extent of land so reserved in the whole farm, as held in joint 
tenancy, is that now to be determined. 

Theappellantmaintaining,that a moiety of collections from thirty 
beegahs in this, only, so sequestered; while respondents claim 
nsu^ct in land to this extent, in co-lessee’s share, alleging that 
none in excess cultivated. • 

The mooniuff, on grounds that no interference with share of re- 
maining lessee, was to be assumed, as contemplated by the co-lcssee, 
granting such pottah to appellant, while it appears that respondents’ 
cultivation, at this time, exceed^ the above quantity, dismisses 
appellant’s dium; deciding, that, in terms of the lease, he is excluded 
from the usufruct of a moiety of sixty beegahs in the whole farm; 
being equivalent to thirty so reserved in co-lfessee’s share. 

JuPQUiENT. 

The clause in dispute admits, it is obvious, of either interpretation. 
But as correcting, at the outset, any such misconception on the 
part of appellant, in regard to the quantity of land really held by 
respondents, there was the rent-roll, to show that they had at this 
time nearly fifty beegahs in cultivation; for which excess, mi appel- 
lant’s understanding of the lease, a kubeo)fi]Bt should have been at 
once demanded; which if withheld gts gronnds now pleaded, 
and it do« not that any other have been advanced, it was 
open to lO PalliLM to refuse to enter on, such lease; the intent of 
wM it mtfM not thns have been’ Idft to the law to detornfipe. 
The Jesscc foo-lessee) not being indnded as a ceniefendan^ the 
qnestiun hw been considered sd^y an between the partte here 
appealing. ' t ’ 
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The 13th Awust 184(J. 

Pbesent : D. PR1NGI<E, Ju:?>G!E. 

’ Appeals Kos. 238 and 239. 

The parties and ground of action being the same in these nnm* 
bers, as in No. 237, they should hate formed only one suit; the land 
being included in the same lease, though lying in different villages. 
But having been disposed of together, it was not thought necessary 
on this ground to remand them. The appeal in both numbers, as 
in No. 237, being jiow dismissed. 

The ISth August 1846. 

Present: D. PRINGLE, Judge. 

Appeal Na 301 of 1846. 

Moonsiff of Svdder, Izzut Ullee. 

Muttoormohun Dutt, Appellant, (Defendant,) 
versus. 

Fakeer Sahoo, Respondent, (Plaintiff.) 

Bryhll Sing and Munneerooddeent vaheeh for Appellant. 
Seetulehunder Eae and Fakeera LaU, vakeels for Bespomlen't. ' 

An action for bond debt, laid at rupees 86*6*6 ; in which appellant 
denies execution of deed, pleading that on a former occasion a bond 
was given by him to respondent, and the amount duly liquidated, 
hut deed retailied, which, he adds, may be that pnldBcea, with alter* 
ation of date and amonnt Of this, however, findiiig ao-trace, and 
the execution and receipt of amount being duly estabUshed, the 
moohsiF decrees for respondent; as now aiBrmed in appeal, no 
grbhnd whatever appearing on which to interfere with aura award. 

The 13th August 1846. 

Present: D, FI^lNGtiB, Judge. 

Appeal No. 303 of 1846. 

^t^oaimffaf Urrvrreeaht Mr. DeSoma. 

^ jDheernath Das, (Plaftitiff,) 

, , verm , , 

DhimtieBstir and IS. Forhesi third party,, fteapondenta, 

iheein, iitikshlfef ^ 

■ 'K ,’k V'W mi 

The appellant elahna value of rice orto, w vwte» 13-8«#, pw 

dhare in produce, wiiich ho alleges responaont, a dependant of thtfO 
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party, forcibly appropriated. The evidence wholly failing to estab- 
lish this, the mooiltsm dismisses the claim ; which being We again 
aj^aled to, and now heard^ tiie deciainn of the fower court is afinn- 
edy the testimony being too conflicting to sustain the same. 

The ISth August 1846. 

Present: D. PRINGLE, Judge. 

Ap{»al No. 304 of 1846. 

Moonniff of BahadoorgUnge, Uzhur UUee. 

Mahomed Alim, Appellant, (Defendant,) 
versus 

Bykunt Lall and others. Respondents, (Plaintiffs) 

Faheera Lall and Bade Bekaree, vakeels for Appellant. 

Seetulchunder Bade and Feigoolkli, vakeels for Bespondents. 

The respondents, farmers from 1251 to 1255, here suo appellant 
for rupees 59-3, being balance of rent in 1252 and 1253, as fixed by 
dhoul, or settlement roll, as agreed to, they allege, by appellant, 
wfao^ disavowing his signature thereto, claims to hold at rupees 
54-7-6, under pottah of former lessee, extending to close of 1251, as 
confirmed by respondents; moreover, that credit be given him for 
rupees 39, paid in 1253, for which ho has sued to obtain receipt se- 
parately; also for rupees 11, paid in the same year, but in receipt 
carried to aosountof 1252. The respondents, in replication, deny re- 
ceipt of rupees 39, which would be paid to the tehsildar, or agent 
of the surety, they allege, as on previous occasions, not to the sure- 
ty in their absence, and when setting out on a Journey, as stated by 
appellant, and thus prevented graflting receipt for it ; and as regards 
misappropriation of rupees 11, that it is shewn by dlwtd, to be due 
for 1252. • 

Judgment. 

The amount of rent payable, as well as that received, is here dis- 
puted. As respects the first, the supposition, that appellant took 
pottah of former lessee for period in excess of his Jease, in expectation 
that it would bind his successor, is inadmissible ; which, if granted, 
would only prove collusion between them ; while no reason is assign- 
ed by lw«n , as stated by moonsiff in his decision, for the omission, 
when rMuiredj to poowice receipts of respondents for rentef 1^51, 
ns oliesay eettied ; which woum have eetaMished his plea, as to con- 
fennatiiin by lhem>nf the pre«flxuting engageuwn^ Under the 
theiKWeilu thus to be admitted^ rnpees U,/or which credi^ is 
daimed iw IS68, was pndperiy debitedfo 1852; olhetwise, appplfoint* 
sojifioi^ would hiMe included this sum in Uw ewhunt 
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for which receipt is claimed under the crosa 'Mtion. In sapport of 
the l&Bt payment, it oply remains >to obeerve^ therb M found no proof 
whatever, while its improbability, under circnmstances addnora by 
respondents, vet farther goes to disprove it. The af^seal is diere- 
fore dismissed in this and the namber following; the moorsifiTs 
judgment in both being affirmed. 

The 13th August 1646. 

Feesent*: D. Pl^INGLE, Juj>6E. 

Appeal No, 305 of 1846. 

In this appeal the parties are the same as in No. 304 ; being a 
caoss action^ in the same matter. It is dismissed on grounds there 
stated. 

Tub 21 ST August 1846. 

Pkesent : D. PRINGLE, Judge. 

Appeal Na 306 of 1846. 

Mvonsiff of Kisliengunge, Mr. Nonev. 

a • 

Mnngor and others, Appellants, (Defendants,) 
versus 

Gokoolram Bhuggut, Respondent, (Plaintiff.) 

FeizooUeh and JBamachum, vakeels fur AppeUauts. 

Mirza Uikurree, vakeel for RespondmL 
This is an action for bond debt, resting on account current, 
bronpbt bv respondent, gomashteh* on part of his principal, against 
appwants; laid principal and interest at rupees 76>10; whb deny 
execution of deed, pleading an aUM, and demand productiolfof books 
exhibiting entry. On examination of which, the amount is found 
duly debited to appellants, while three snbecribing witnesses attest 
execution of bond; three denying their signatures, whom the moon- 
siff finding to be dependants m appellimts, their diSctiumer is deemed 
cullostve^ and |be deed, as sttppotted by miblbitB, opheid. 

^ JUDGHEKT. ‘ ^ 

The entry in fespondeht's bboks, as appMlefi to'ht their 'answer bv 
appellants, and to wbkih no valid 'ol^ection is afterwards raisea, 
would be GMaefairive as to Ateur in tih« abwaa itiiof saoh 

bond; which the ramMisilfGh of their sipalonl'lff tbrGSi wttiie«ns, 
while it is attested w like number^ eanhot new be admitted to 
readme void. iSkik to tomthni tHo impNAmbHi^ respeminit so 
dfiMlag to ptovhid tor its den attestotioD»>' if» sm 
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* The 2l8T August 1846. 

' PbeS^Et : D. PRINOLE, 

Appeal 307 of 1845. 

Mmmiff of Khurbahi Gfiolam Sobhan* 

Gungatam, Appellant, (Defendant,) 

* versus 

Eoolnaan Sahoo, Respondent, (Plaintiff.) 

Seetulchunder Roe and Gopeemotmn^ vakeels for AppellanL 
Mirza Ahmud^ vakeel for Respondent 

Thi 8 action is brought by respondent to recover value of grain, 
deposited with appellant, in whose favour a decree is given, with 
abatement as to amount, appellant admitting deposit, for rupees 
245-2, being two-fold the market value. 

Judgment. 

This is a cross suit, and the decision does little credit to the moon- 
siff. It appears that the appellant (defendant) was, eleven years ago, 
plaintiff in an action against respondent, to recover amount due by 
the"»latter on adjustment of accounts 5 it being set forth in the plaint 
that the grain tor which respondent now sues, bad been deposited in 
part payment of balance so due, which was thus sought to bo re- 
covered, credit being given for its value in account which suit, 
though not defended by respondent, was dismissed, the evidence as 
to the settlement being considered insufficient. After*eleven years, 
for the first time, respondent brings forward his claim to this deposit, 
and tliat, solely, on grounds of appellant’s admission then made, 
* neither cause, nor proof of it, otherwise, being exhibited ; and a 
decree is here given him. This it only remains that I reverse^ dis- 
missing the claim with all costs payable by resp(>ndent. 

The 21st August 1846. 

Pbespnt: D. PRINGLE, Judge. 

Appeal No. 267 of 1846. 

Moonsiff of Doolalganpei Futzund Ullee. 

Mee|; |ijul]iura an^ others, Appellants, (Plaintiffs,) 

versus , 

BooMti Gepe and others, Bespondents, (Defendants.) 
y \ Fmdttahvahelf^ ApfeU^ 

. \ vaJ^elfpr 

for daina^ afutupeea ^ 
spondents^ cattle in appellants' crop ; two of whom 




( ' 

in reply plead 
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not eniUy> and name witnesses to iu^e that appellanMreaped it. 

4^d«fooe of *wit»ess^<(d'a|ppi^n^ 
of a kdcelnamh, or acknowled|!^entpf his liability^’^y'mpiSiidsyt 
not replying) admitted the claim^*%hich was remanded in appeal 
that respondents’ witnesses be heardi and the said kaelmrmhf as 
easily given in collusion with appoUapj^ vea^l^^,, ..iHeing re-heard, 
it has now been dismissed, as no mention is found of such kaelnamek 
in the bill of plaint, which therefore is held to be collusive; while 
witnesses of respondents duly, establish their pjea. ' - 

The attmnpt ef appeUant to foist the. s^ iaebue^ on the court, 
at such stage of the proceedings, needs no commit It is moreover 
attested by only one witness, wb0e the pleas of respondents are 
supported hy six. The decision is therefore ^rm^, the appeal Iwing 
dismiissed. , * 

The 24th August 1846, 

„ pEiiSENT: D. PRINULE, Judge. 

M. Appeal Ka 308 of 1.846, 

Mooimjf of bunMiorah, Chodnnee LaU. “ * 

' ‘ Kartik Biswas, AppeUant, (Phdntifr,) , . 

rerstts 

Sberoo and iOtbers, Respondents, (pefendantS;) 


Seetulchunder Bat and tjopeemohun, vaheeU for Appellant. 

Maga Ahmud, vakeel for Be^pondejits. 

The appellant hi^ sties to recover rdp^ 68-2, being two*fidd 
amount, with in«^^ lent to respond^ ^ereo, and the father of 
co-defendants, on the occasion of a marriage in the family, it is 
alleged, upwards cf ekht years ago, ^but for which no voucher was 
taken. Ine former pt^ihg, that he was'tiien a gomashtah in the 
service of appellatit, and at thatitime indited to Him, for which he 
has been st^ separatelyj whoit IgloifaDbahle would, under such 

W acknow- 
him for 
Ighstanpe, 
f hjsd sttch 

altove 

^ j^hhds,. that 

* HitdahthAt it; 


, 

salary 5 idiid Mlyr 
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. JCDQMENT. 

Tlie decision in ♦Ijis, and the following ntiinbor« is for the Ssme 
reasons now aifinneda 


The 24th August 1846. 

PbesSst: D. PRINGLE, JuUGE. 

Appeal No. 309 of 1846. 

Claim for rupees 10-10, on account of loan. 

The judgment of the moonsifiv dismissing this claim, is here 
affirmed, on grounds stated in No. 308,' preceding, the parties being 
tlie same and the original debt 5 rupees. 

The 24th August 1846. 

Present : D. PRINGLE, Judge. 

Appeal Nos. 310 and 311 of 1846. 

The appellant in these numbers is the same as in Nos. 308 
and 309, preceding; the claims being severally for rupees 3 and 
rupees 4, lent the parties, upwards of eight years ago, without 
voucher; which are properly dismissed by the moonsiff, as parole 
evidence alone cannot be admitted, after so long time, to establish 
transactions of such trifling nature^ 


The 24th August 1846. 


Present: D. PRINGLE, Judge. 
Appeal Na 312 of 1846. 
Mommff of Sudder, Izzut VUee. 
Pran Chund, Appellant, (Plaintiff,) 

versus 


Bowkye Sahoo, Respondent, (Defendant) 
Mirza Vskurree, vakeel for Appellant. 


This is an action to recover rupees 212-12, value of cotton, 
delivered to respondent, according to entry in appellant’s books; 
dismissed by moondff, under Act aXIX. of 1841 ; appellant omit- 
tiug to produce books, required in support of the same; ivho now 
UTMs, that his dealings with respondent were confined to the year 
in which the said deliveries were made, the books for Which were al- 
ready in court; whUe those for the year previous, at the same time 
call^ for, had^eett ti-ansmitted in sheets to h» correspondents at 

to «» MMt. no 
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JlII>GHENT. 

This case is remanded, on grounds nr^ by ajpiJCllant, in order 
thaf books present be examined ; and if* those of previoos date be 
required, that time be given to produce them. 

The 25th August 1846. 

Pbesent : D. PRINGLE, Judge. 

Appeal No. 313 of 1846. 

Moomiff of Drntrreeak, Mr. DeSonza. 

Dewun Thakoor, Appellant, (Plaintiff,) 
versus 

Mr. A. .T. Forbes, Respondent, (Defendant) 

BnjlaM Sinff, vakeel for Appellant, 

Seetulchvnder JRae, vakeel for SespoTukut, 

This is an action of ejectment, on the part of appellant, ryut, 
against farmer aiui ])arty cultivating , the appellant claiming to hold 
on pottah of former ryut, transferred to him, with sanction of farmer, 
as proved by iweipt for rent given him, as party now liable.- To 
which it is replied, that such transfer was invalid and never recog- 
nized as stated, the receipt produced being that of the putwarry only. 
The moonsiff, on the grounds that such right not possessed by cul- 
tivators, and not therefore to be created by putwarry, dismisses the 
claim. In dppeal the putwarry’s receipt as before is referred to. 

Judgment. 

As additional ground on which appellant’s suit was to be dismiss- 
ed, we find, that the party so transferring his lease, had deceased 
previous to the grant by tne farmer of that now sought to be inva- 
lidated. The nioonsifTs decision is therefore affirmed. 


The 26th August 1846. 

Present; D. PRINGLE, Judge. 

Appeal No. 314 of 1846. 

Moons'^ of Kusbah, Vmjvd Vttee. 

Httsst, Mzdlioo Muudlami, Appellant, (Defendant^) 
oersBs 

Khela Doss, Respondent, (Plaintiff.) 

Mirza Usiurree, vakeel for AppelUmk 

i .L l^aghi; by mpondeot, for possession and «»eene 

inUmttt of 1 \ beegahs, laid at rupees 134-14, agmnsl the late fittshttnd 
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of appellant, and others, beeanse of his ejectment from the same, 
under pottah granted appellant fajcmer, ,cordefendant b^nr> on 
plea of their surrender by Damoodar Dass, former ryut, likewise so 
included. The former of whom there replied, that, on the death of 
the father of respondent and the said Damoodur Dass, his cultivation 
was divided into three shares, of which respondent got one and 
Damoodur two ; that the latter having resigned his share in 1247, 
in favour of the husband of the appellant, its transfer had been duly 
recorded, and rent paid to him (the farmer) accordingly. The moon- 
sift) finding the partition on father’s death, between sons, wholly 
unsupported, and tliat respondent in 1247 was sued before collector, 
by farmer, for entire rents, and in 1248 committed to jail, in execu- 
tion of decree so obtained, gives Verdict in favour of respondent, 
against appellant and the said Damoodur Dass ; the farmer being 
neither included, nor specifically relieved. In appeal it is urgeJ, 
that respondent was liable to nonsuit, for the valuation of his in- 
terest in plaint, at three times the amount of rent, being opposed to 
Construction 702, while the former arguments arc revived. 

Judgment. 

The legal objection here raised, as not brought forward in the 
loweib court, is barred by Section 4, Regulation XIII. 1808. After 
a careful consideraUon given in this ease, I find no ground on which 
to interfere with the judgment, of the moonsifi) save that of his 
omission to include the farmer in the award, for which no reason is 
assigned by him. It is now remanded in order that this be done. 

The 261^ August 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 317 of 1846. 

Moonsiff of Urrurreeah, Mr. De Souza. 

Tribljooan Thakoor, Appellant, (Plaintiff,) 
verms 

Maunkishen Jha, Respondent, (Defendant.) 

Brijlall Sing, vakeel for Appellant. 

The appellant, a blacksmith, here sues for rupees 18-4, value of 
anvil and other tools, appropriated by respondent, in 1241, who 
pleads their being retained for advances made to appellant, whd, 
nine years aftovj brought complaint, on this ground, against re- 
spondent, before the magistrate, there dismissed; aS herb done by 
raoonsift) twelve years nearly havihg elapsed, and there being no 
proof on which to award the claim. 

^ Judgment. 

Op the grounds the appeal is dismissed ; the.applieatbn for, 
admission dif ^Stidnal evidence, five witnesses having beea 
examined, being refused. 
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The 26th Aitgust 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 318 of 1846. 

Moonsfff of Bahadoorgungey Uzhiir Ullce, 

Lullit Misscr and another, Appellants, (Plaintiffs,) 
versus 

Sheik Tareekoolah, Respondent, (Defendant.) 

Mirza Ahmudy vakeel for Appellants* 

Mirza Ushtrreey vakeel for Respondent 

The respondent is sued by appellant, farmer, alonf]; with heir of 
surety deceased, for rupees 26-3, bein^ rent of certain lands held by 
him in 1252 and 1253; who in reply denies occupying; the same, 
declaring they were falloV, as lie had before pleaded, when sued for 
rent from 1249 to 1251. The moonsiff, with reference to the decision 
thus referred to, dismisses the claim, as appellant should have taken 
engagements after such warning. 

Judgment. 

The appeal in the suit for rent of previous years, being re-^adod 
from the file of the principal sadder amecn, is tliia clay decided, un- 
der No. 59, of 1845, which follows. The moonsifPs judgment as 
above, being affirmed, as the appellant was certainly bound to pro- 
vide against such future contingency by taking engagements from 
the respondent, such plea being once urged. 

The 26th August 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 59 of 1845. 

Moonsiff of Bahadoorgungey Uzhur Ullce. 

Sheikh Tareekoollah, Appellant, (Defendant,) 
versus 

Lullit Missur and others, Respondents, (Plaintiffs.^ 

The r^pondents, farmer, and heirs of surety, sue for rupees 43-3 ; 
being rent of land clue by appellant from 1249 to 1251 ; which tho 
latter disnies cultivating, pleading that the land referred to had re- 
mained fallow, since respondei^ in the former year, entered on his 
lease. The moonsiff, on evWehce of witnesses to its cultivation by 
appellant, who state farther, that when the case there about to come 
on, appellant sought by an offer of 80 rupees, bein|^our under the 
sum dematided, to compromise it, which was refusJrby the respon- 
denf, decreed the amc>unt This being remanded by the principal 
auddar ameeh, eh appeal, for local enquiry, it would thus appear 
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that three beogahs had continued fallow; after sucli interval, liow- 
o'^cr, and the witnesses before examined by the moonsiff all occu- 
pying lands adjoining, this cannot be deemed conclusive. 

Judgment. 

The truth would here appear to lie in the mean. That appellant 
cultivated a certain quantity, hut not the whole of the land ; as con- 
firmed by his oiler, to pay a portion of the rent, and the ameen’s 
report, as to part of the land being fallow ; likewise, by respondent’s 
neglect to demand a kabooleat, and omission, during three years, in 
any way to press his claim, a circumstance decidedly opposed to it, 
and which, in my opinion, should at leas^ debar him from interest 
on the same. Under all the circumstances, I award rupees 30 ; at 
which appellant originally sought to compromise it, without inter- 
est, with costs against ajipellant, the moonsiff’s decision being to 
such* extent modified. 

The 27th August 1846. 

Peesent: D. PRINGLE, Judge. 

Appeal No. 319 of 1846. 

Moonsiff of Kushahy Umjud Ullee. 

Tareckoollah, Appellant, (Defendant,) 
versus 

Bykunt Lall, Respondent, (Plaintifi’.) 

Mirza Usimrrecy vakeel for Appellant • 

Seetulchunder and Feizoollehy vakeels for Respondent 

The appellant here is sued for rupees 18-14, as rent of land, cul- 
tivated without pottah, on its surrender by former rjut, in 1251 and 
1252; who replies that twenty-five beegahs is all the land he holds 
of respondent, while of that so acquired he knows notliiiig. The 
moonsiff finds it proved- in evidence, that, in addition to the said 
twenty-five beegahs, appellant engaged to take the said land, resign- 
ed by I'onncr ryiit, which is accordingly cultivated by Deanut ryut, 
his addijadar^ (one who shares the j)roduce,) who, had he been the 
party answerable, would undoubtedly have been sued, and not 
appellant; who is therefore held liable. In appeal it is urged, that 
there is no proof whatever to appellant’s liability, the said addyadar 
being admitted, alone to occupy the land, who should therefore any 
wise have been included ; who, in his evidence, himself admits thi^, 
also his appropriation of the whole pr?J&uce. 

Judgment. 

The appellant’s objection must here be sustained. In the abset^ce 
of agreement, tlie only proof of interest held by him in 

lands thus admitted to be cultivated by another, would be, evidence 
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to tiieir sharing the produce; but of this none is adduced; while it 
appears that respondent declined the snoonnffV prp^sal, to depute 
an aineen> to make local enquiry, on grounds that it was unneces- 
sary, refusing to deposit the costs. There exists, therefore, no evi- 
dence to support his claim, which must consequently be dismissed, 
the decision of the mootisifif being reversed ; such order to prove no 
bar to respondent’s proceeding against the actual tenant. 

The 26'rH August 1846. 

Present: D. PUINGLE, dui>QE. 

Appeal No. 320 of 1846. 

# Moonsiff of Kushak, tjmjud Ulke. 

Telookee l^uhoo. Appellant, (Defendant,) 

, versus 

Meer Bund Ali, Respondent, (Plaintiff.) 

Seetulckunder and Gopeemohun, vakeels far Appellant, 

Mivza UskurreCf vakeel for Jtespondent, 

, This is a claim of damages, for injury done by appellant’s cattle 
to standing grass of respondent, laid at rupees 120-2 ; the plaint 
setting fortli that 150 beegahs of land in hurhor or thatching grass 
is tenanted by respondent, which adjoins 70 beegahs of pasture 
land, grazed by cattle of appellant ; that the annual produce a&*the 
former is from 600 to 700 solehs, or sheaves; that in this, 50 bee- 
gahs, by measurement, was for six months grazed by buffaloes of 
appellant, though repeatedly driven off by respondent, from which 
damage to this extent sustained. The appellant pleads not guilty, 
though a str4y buf&loe, he admits, may have been so found, while 
he urges the impossibility of any such loss being sustained by re- 
spondent, who occupies in all only 70 beegahs, from which in 
that season he cut 216 soiehs of grass. The moonsiff, on evidence 
of witnesses as to respondent’s holding 150 beegahs, and that 50 
beegahs producing 250 solehs, were so grazed by appellant’s cattle, 
awards damage^ as assessed on tlie same. . 

Judgment. 

ITie witnesses depose to 600 or 700 solehs, as the produce of the 
whole, while the;^ state 250 or SOO to he that of one-third ; either 
of whJtehgtHffitities, as representing such proportion, would exceed 
the highest ^timate; ana thie given only in round numbers, the 
award thererore appears extossive. But tlm appellant farther alleges, 
that i^sponderit had not 150 beegahs on which to grow it, an objec- 
tion it was essential to proip nm&unded ; while it must be deetned 
remarkable, that a trespass So wanton as that here represented, 
should thus carefully have been confined to 60 beegahs. As the 
Iwds are to be in the Immediate neighbottrhdbd of the moon- 
«ffs cutchewy^ the rw is remanded tiiat he personally satisfy 
iputw on the ab®vo points before finally deciding it. 
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The 28th August 1846. 

Presents D. PRINGLE, Judge. 

Appeal No. 324 of 1846. 

Moomiff of Urrurreeah, Mr. De Souza. 

E. D. Forbes, Appellant, (Plaintiff,) 
versus 

Mussomaut Muntora, Respondent, (Defendant.) 

Seetulchunder Rae and Movnvt Ilosein, vakeels for Appellant. 

The appellant sues for rupees 16-10, balance of rent of mouzeh 
Selaegurfi, from 1248 to 1250; respondent, representative of h# 
husband deceased, replying, that mouzehs Selaegur and Qii’jut, 
together held at a rent of rupees 16-10. The suit was originally 
deckled by tl|9 late moonsift^ Mr. Almeida, in appellant’s favor, but 
remanded in appeal by the principal sudder ameen, as only one of these 
had been measured ; which being now done as respects both, it is 
found that the rent of the former at current rates, would be ru- 
pees 13-0-7, and that of the latter rupees 3-10-6, or in the aggregate 
rupees 16-11-1; leaving a balance due by i*ospondent of rupees 
1-1 1-1 ; which the moonsiff decrees accordingly, with costs of mea- 
surement to respondent, other costs being borne by appellant. In 
appeal it is urged as before, that the two mouzehs were never held 
together, the rent of Girjut alone being rupees 5-2-3, and of Silae- 
gur rupees 11-6-9. 

Judgment. 

The appellant does not establish what is thus advanced, and no 
objection whatever being brought to rent, as now assessed at current 
rates, after careful measurement, which so nearly approximates that 
claimed, the decision is confirmed, and the appeal dismissed. 

The 28th August 1846. 

Present: D. PRINGLE, Judge. 

‘Appeal No. 325 of 1846. 

The respondent in this suit, should have been included with the 
co-defendant in the previous number; the appellant being the same 
party, and the widows, appearing as representatives of ryuts deceas- 
ed,k in both, the ground ot action being the same. For reasons there 
stated it is now dismissed. 
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The 28th August 1846. 

Present : D. PRINGTli* JuDQB. 

Appeal No. 16 of 1845. 

Principal Sadder Ameen, Moulvce Rooknooddcen, 

Kenai Dass, Appellant, (Plaintifli) 
verms 

Murnrur Biswas, Respondent, (Defendant.) 

Mirza Uskurrce^ vakeel for Appellant. 

Gouree Purshad and Fcizoolleh^ vakeels for Respondent.^ 

The anpellant here sues for balance of rent, as due by respondent 
for 1250 «ancl 1251, or rupees 1,005-12, principal and interest, stat- 
ing, that the farm in which respondent cultivates, was taken on lease 
by Ruimniin Dass, deceased, from 1250 to 1253, whose surety he 
(appellant) w^as and to whose lease he thus succeeded ; that all the 
ryots had atteiidod to give engagements, but respondent, nvho 
refused to do so, on whicli his lands were measured, in confor- 
mity with notice duly issued, and rent imposed at current rates, 
as novv sought tu be recovered. The respondent, in answer, 
pleads, previous attemjits as unsuccessfully made to enhance the 
rent at >vhich, as gutchdar, he has held for thirty years past. 

The princijial siulder ameon dismisses the 8uit» on grounds, that 
respondents ])lea is cstalilished, as to the rate at which h^'lias 
hitherto lield, likewise that the notice served by appellant was in- 
fornml, undcT Sections 9 and 10 of Regulation V, 1812. 

In appeal it is urged, that the notice referred to was never even 
examined by the principal siulder amcen, while it is not stated on 
what ground it so held to be infornuil. 

J UHGMENT. 

The objection hero made, must be sustained, as no call for, or ex- 
hibit of such notice is to be traced in the record ; while no reason, 
as thus urged, has been assigned for its rejection. The suit is re- 
manded that this be set forth as required. 

The 28th August 1846. 

Present: D. PRINGLE, Judge. 

Appeal No. 18 of 1845. 

J^ir^ipal Sadder Ameen^ Monlvee Roohnooddeen. 

Mahomed Peiz Jiuxsh, Appellant, (Defendant,) 
versus 

Gobindchund, Respondent, (Plaintiff.) 

Mirza Uskurree^ tmkeel for Appellant 
Seetulckunder Rm and Bamachurny vakeels for Respondent 

The i^espondent here sues to recover rupees 2,133^5-4, as ad van- 
^ ap|jfellant oh his bond, dated the 3tst Cheyto 1238, and nayable 
in two years, who, in reply, admits the bond, but alleges that tho 
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nmoiint was repaid in fulL from profits of farm, for which a lease 
was f]franted to i^espondent on the same date, for 1239 and 1240, in 
the name of Ram Dass his dependant, who received a discharge ac- 
cordingly for rents of these years. The suit, it is further urged, is 
barred by law of limitation. The respondent, in his replication, dis- 
claiming connection with Ram Dass, pleads, the entire absence of 
any reference to sucli assignment in tlie bond, the return of which, 
moreover, woidd have been re(|nired by appellant, before granting 
the discharge referred to. And as to tlie bar created by law of 
limitation, that his suit intermediately brought, had been struck off, 
under Act XXIX. of 1841. 

The principal sadder ameon, on grounds, tliat the bond is adinit-^ 
ted by appellant, and offset for usufruct umler lease only now claim- 
ed, of which no mention is there found : b^ whom, moreover, the 
deed would certainly have been recovoreil, bfdbre granting such 
discharge for rents, gives award in respondent's favour. 

In appeal it is urged, that respondent was sur(‘ty, and the 
only party profiting by the said lease, the date of which, as that for 
payment of instalments, will be found to correspond throughout, 
with those fixed in the bond; it is therefore jU'ayed, that additional 
evidence, of parties present when the deeds wei’e executed, l)e admit- 
ted. This being granted, the evidence of two witnesses is here 
taken ; who, though they speak to the connection between the trans- 
actions, give no specific testimony, that could in any W'ay invali- 
date the grounds of the decision given below, wlucli is therefore 
affirmed. 


The 29Tri AimiiST 1846 
Present: D. PRINGLE, Judge. 

Appeal No, 7 of 1846. 

Siidder Ameen^ Izzvt Ullee. 

Golam Mahomed, Appellant, (Plaintiff^) 

vermsi 

Maliomcd Sai and otliers, Respondents, (Defendants.) 

Seetid Chunder and Bamachiirn^ vakeels for Appellant, 

This is an action on a bond, for rupees 329, executed on the 
9th Bhahoon 1244, by the respondent, and his father deceased, 
wliose heirs are here included. The deed being duly proved, as 
taken for balance, admitted to be due, on adjustment ot accounts 
the sudder ameen gives a decree against the respondent, party 
thereto, and against any property of the deceased forthcoming in the 
possession of the heirs. 
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In appeal it is urged, that as no objection was there taken by co- 
defendants, as representatives of the deceased^ they should have 
been made liable in like manner. 

JuDGMJEKT. 

As no ground whatever exists for personally relieving the co- 
defendants, the case is remanded, that they be included accordingly. 

The 29tii August 1846, 

Phesent: D. PRINGLE, Judge, 

Appeal No. 1 of 1846. 

Sudder Ameen^ Gholam Ush^urL 
Mirza Arnjud Ullee, Appellant, (Defendant,) 
versus 

Sheikh Mukhdoom Buksh, Respondent, (PlaintiflP.) 

Aitrza UskurreCy vakeel far Appettanty 

Seetul Chunder Rae, vakeel for RespondenL — 

The respondent, holder by transfer, of the promissory note of ap- 
pellant, in favour of a third party, included with the latter as co-de- 
fendant in the court below, nere sues to recover value of the same, 
or rupees 409-15, principal and interest, being two-fold, the amount. 
The appellant not appearing to defend the suit, the history of tlie 
transaction is thus given, in his reply, by the co-defendant, there 
relieved, who states that, on the 23rd of Aghun 1240, or 27th Sep- 
tember 1833, appellant purchased from him 70 maiinds of tobacco, 
for Sicca rupees 193-1, for which lie, co-defendant, took his promis- 
sory note at 60 days' date, in which it was stipulated, that if the 
tobacco, on reaching Moorsbedabad, was pronounced by Beharee 
Lall the consignee, to be chowpai and not mlgheey appellant would 
be, entitled to an abatement; whose reply, however, confirming it 
to be the lattpr, appellant was satisfied, but, though repeatedly 
applied tolfor payment, by co-defendant, continued to put iiim off*, 
till at last, being in difficulties, in Bhadoou 1249, he sold the note 
to respondent, for Company’s rupees 125, 

The sudder ameen none of the subscribing witnesses to be 
now alive, but the delivery of the tobacco to be duly proved by 
parties then present ; that the seal and signature of the appellant, 
moreover, as attached to the said note, strictly resemble the same, 
as found in various documents exhibited ; while his not appearing 
tn disclaim such obligation, or on any gpnnd to defend the suii 
can only be received as evidence estabushing his liability. 
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In the appeal now preferred, in which the appellant’s objections 
are for the first time brought forward, exception is. taken, first, to 
the admission of such deed, to which there are no witnesses forth- 
coming ; and if admitted, that it should be deemed valid, the amount 
to be paid being thus dependant on a contingency. As regards the 
seal, that it might be collusively obtained by the respondent, while 
it is denied that the signature bears any resemblance to the same as 
found in the documents referred to. That he, appellant, did not re- 
ply below, as he was puzzling himself to think, how such claim had 
been brought forward ; and, lastly, the truehistory is this, that he 
bought 70 maunds of tobacco from co-defendant, for which he paid 
rupees 55 ; which, on being consigned on commission sale to Behari 
Lall at Moorshedabad, eventually realized only one rupee per maund, 
or iy all 70 rupees; making it very improbable, that he should 
give the co-defendant such promissory note for rupees 193-1, 

Judgment. 

The above defence, being strictly ks found in the original, re- 
quires no comment. Wholly unsupported, and throughout at va- 
riance with probabilities, it would be hard to say whether its folly, 
or fmud, is most conspicuous. And this, it is painful to reflect, 
in a native judge, who has now for 25 years held the office of 
moonsiff in this district. On which a separate report will be sub- 
mitted to the Sudder Court. On the case itself, it is only left me 
to observe, that a comparison of the signatures now exhibited, leaves 
no doubt, of that here denied being genuine; while iu the relative 
situations of the parties, there is no cause for wonder at the hope- 
less condition in which the co-defendant considered himselti for re- 
covery of his money; the endeavour, of the appellant finally to pre- 
vent which, had so nearly proved successful, the period of limita- 
tion having all but expired. The award of the sudder ameen is 
now confirmed, with all costs chargeable to appellant. 
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The IItii August 1846. 

Present: G. C. CHEAP, Judge. 

No. 6 of 1846. 

Appeal from the decision of the Sudder Ameen. 

(A) Ishurcliiiiider Chuckerbuttce (Plaintiff,) Appellant, 

• versus 

(B) Bawoolchunder Paul, (C) Ranidhiin Miindul, (D) Kisliendliiin 
Miindul, and (E) Muttra Nath Mundul, (Defejidants,) Respond- 
ents. 

The appellant A. sued to reverse a summary order of this court 
(thcjudge’s) authorizing the sale of ajote l)olonging to C, D, and 
E, on account of a decree obtained against them by B. Tlie or- 
dcT was to this effect, ‘^that if thejoie was attached 30 days be- 
fore it was claimed by a person named Joychunder, the sudder 
ameen was to reject the claim and proceed to the sale of the 
Joychunder, the person who before claimed the jpley was the 
brother of the appellant, and alleged tliat he had got a pottah for 
the jotCy on C, 1), and E, relinquishing the same to the zemindar. 
Adverting to this, and that Joychunder had not sued, the sudder 
ameen dismissed the claim of the appellant, recording, that it was 
evident there was collusion between the zemindar and tluj plain- 
tiff, and that no reason was assigned for the former jotedar^s relin- 
quishing their mooroosee jotCy which had devolved to them on the 
death of Ram Mohun MunduL In the "" woojoohat/^ or grounds 
of appeal, it is stated, among other things, that the appellant was 
not aware that the^oife had been attached by the sudder ameen, or 
he (appellant) should have brought forward his claim before. 

It is clear that the appellants broth er/r^/ claimed thejoiey and 
when he put in his claim the appellant could also have petitioned; 
both claiming it at different times is of itself enough to throw sus- 
picion on both their claims. I therefore see no reason whatever 
for disturbing the sudder aincen’s decision, and dismiss the appeal. 



24 


ZlLbAII KAJSIIAUYE, 


( 


The IItfi August 1 840 . 

Present: G. C. CHEAP, Judge. 

No. 9 of 1846. 

Appeal from the decimm of the Sudder Ame.en^ 

Messrs. Frencli, Hodges and Co., (Defendants,) Appellants, 

versus 

Grishchuiuler Roy, (Plaintiff,) Respondent. 

Tins suit was instituted by the respondent to recover from ap- 
pellants 349 rup(*es with interest on account of wake.eVs fees, and 
he obtained a decree exparte from the sudder ameen for the 
amount. The grounds of appeal are, that appellants appointed 
seven wakeels^ besides the respondent, to conduct their cause in the 
principal sudder ameen’s court, and accordingly appellant was only 
entitled to receive ^th, or Company’s rupees 43, 10 annas. 

It would appear there w^as a separate wakalatnamah ^iven to the 
respondent, in which it is set forth that they (appellants) would 
settle separately with him, hut how and at what rate is not speci- 
fied. The case having been decided txparle after the usual notice 
and proclamation being served at the jirincipal factory of the con- 
cern, (which was quite sufficient,) under the Sudder DewJtnny 
Adawlut Circular Order of the 12th March 1841, No. 141 of vol. 
Ill, the pleas of the appellants cannot be now investigated; and 
^dth regard to one, that the case was decided in one month and 
eight days, for such a case I consider it occupied a long time. 
The appeal is therefore dismisst*d, and as the respondent has 
appeared, bij wakeely without any notice being served on him, the 
parties must pay their own costs in this appeal. 

The 20i’h August 1846. 

Present: G. C. CHEAP, Judge. 

No. 64 of 1845. 

Appeal from the decisum of the Moonsiff of Bauleah. 
Neemay Chunder Sircar, (Plaintiff,) Appellant, 
versus 

Sonatun Sircar, Ramhxthun Sircar, and Purkit Haidar, 

( Defcnda r its ,) Respondents . 

Tins was a suit to recover 100 rujiees lent on bond with interest 
to tlu^ defendant on the 16th Maug 1243 B. S. corresponding with 
January 1837 A. D. The moonsiff, with reference to a 
certificate filed by the defendant Kallee Chum, who called himself 
Purkit Haidar, alleging that he was employed on the date of the 
bond piloting a Government steamer from Surdah to Bhogwangol- 
lah, dismissed the suit. Tim appeal was admitted on the 
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December 1845, as no proof bad been taken to the two certificates 
filed being genuine, *:ind on the 1 5th May last a letter was addressed 
to Captain Johnston, the controller of the Governinent steamers^ to 
ascertain from the commanders of the steamers whose names 
were affixed to the certificates, if they had given them, and also if 
any steamer had left Calcutta in the month of January 1837 for the 
upper provinces, and by what route. Mr. Sutherland, the secretary 
of the Marine Board, on the H)th May replied that both Mr. Scott 
and Mr. Sparling, whose names were affixed to the certificates, 
were dead, but that the signatures looked like their’s ; that the 
Jumna Steamer left Calcutta on the 14th December 1836 for 
Allahabad, by the Soonderbun route, and passed Rampore 
Bauleah on the 23d idem, and arrived in Calcutta on her return 
voyage on the 3d February 1837, she would therefore have been 
at Ram poor Bauleah on or about the 27 th January, but the pilot 
would have brought her from Bauleah to Surdah, not as tlic certi- 
ficate says from Surdah to Bauleah. Adverting to the above, and 
the fact of the person who advanced the money, on account of the 
plaintiff, being also dead, the nazir was directed to produce both 
the appellant and respondents on the 29th of May. The respond- 
ents all attended, and being examined denied they had borrowed 
any ifioney of the appellant. On the 24th of June the appellant’s 
tvakeel was desired to produce his client in 2 weeks, but has not 
done so, only a petition has-been filed, setting forth that the ap- 
pellant did not know who had borrowed the money, as his busi- 
ness was conducted by his gomashtahs. Under th^^se circum- 
stances I see no reason for disturbing the mooiisiff’s decision, and 
dismiss the appeal. Appellant to pay all the respondents’ costs 
besides his own. 

The 20th August 1846. 

Present: G. C. CHEAP, Judge. 

No. 80 of 1846. 

Appeal from the decision of the Moonsiff of Bauleafu 
Purkit Manjhce, ((Defendant,) Appellant, 

versus 

Sheeboo Misser, (Plaintiff,) Respondent. 

The respondent sued the appellant to recover 62 rupees, 14 
annas, being 33 principal and the rest interest of a bond given by 
appellant to the respondent on the 9th Bysakh 1245 B. S. 

The appellant denied the debt and receipt of the money, and 
alleged that the suit was a benamee one by Neemay Chunder 
Sircar, the appellant in the preceding case : he also pleaded he was 
again piloting the Jumna steamer on the day the bond bears date, 
i/e. 20th April 1838, and filed a certificate to prove this. The 
moonsiff held the payment of the money and delivery of the bond 
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by appellant to respondent fully proved ; that though the appel- 
lant might have piloted a steamer on that d^^y from Surdah to 
Bhogwangolah, there was plenty of time for him to have borrowed 
the money at Surdah before he started with the steamer; and that 
there was no proof whatever that the plaintiff was a servant of 
Nemay Chunder^s : he therefore decreed the claim. The grounds 
of appeal are the same as the pleas put in by the appellant in the 
moonsiff\s court. On examining the certificate (in a small memoran- 
dum book) I have no hesitation in saying the d^te has been altered 
from the lOth to the 2()th April 1838. The next certificate in the 
book was dated 1 Ith April, but has been altered to 22d April, and 
the d^^ above it is clear has been added subsequently to the ori- 
ginal entry made in the book. It will never do to allow the ap- 
pellant to weather this claim as he did the former one. The ap- 
peal is therefore dismissed and the moonsiff’s decision affirmed. 

The 21st AroTTsr 1846. 

Present: G. C. CHEAP, Judge. 

No. 51 of 1846. 

Appeal from, the decision of the Moonsiff of Dhoohulhuitce, 

Inder Narain Shah and two others, (Defendants,) Appellants, 

versus 

Ramanund Shah, (Plaii^iff,) Respondent. 

This was a suit to recover a sum alleged to be due under an in- 
stalment bond with interest. The plaint set forth that the appel- 
lants (defendants,) being indebted to the respondent (plaintiff) in 
the sum of 50 rupees, agreed to pay the same by instalments and 
gave the latter an agreement to this effect paying down 2 rupees ; 
but failing to liquidate the balance, the plaintiffs sued to recover the 
whole of the amount of the kistbundee with interest, amounting to 
61 rupees. The defendants not appearing, the moonsiff, on the 2 1st 
March 1846, gave the plaintiff a decree exparteiov the sum claim- 
ed. The grounds of appeal are that the notice ami ishtehar were 
not served before neighbours, as prescribed by the Regulations, 
that thev (appellants) knew nothing of the suit, nor had tlicy given 
any kishundee. In this zillah, in all petty cases, the practice ob- 
tains of serving the notice and ishtehar at the same time, by the 
same peon to lessen the expense, and from the return made by the 
peadah it would appear that the ishtehars were stuck up on the 
houses of the defendants on the pointing out of a servant of the 
plaintiff, before one inhabitant of the village in which the defendants 
resided, and a person residing in another village, and the latter and 
the servant proved the service before the moonsiff. Clause 3, Section 
19, Regulation XXIII. of 1814, required the service of a notice 
before the defendants’ neighbours, or any m, unduly or putivareCy 
or other principal inhabitant of the village, or mohulhdar of the 
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ward/’ but adverting to tlie remarks of the Sadder Court at page 12/ 
of the Report on the Administration of Civil Justice in Bengal for 
1S;^7> where it is stated, that when a peon is employed under 
Section 5, Regulation VII. of 18»‘32, to serve a notice on a defendant, 
his statement to his having served it should be considered suffici- 
ent without further proof of the fact,” I sec no reason to doubt 
the serv ice, more than the moonslff, as two witnesses supported the 
peon’s statement, and though neither were neiffliboiirs there is 7io 
allusion to the neceesity of their being so, either in Construction 77B 
(given before the opinion in the Report quoted above) or in Regula- 
tion VII. of 183'2. The decision of the mooiisiff is therefore 
affirmed and the appeal dimissed. 

The 22nd August 1846. 

* Present: G. C. CHEAP, Judge. 

No. 52 of 1846. 

Appeal from the decision of the Moonslff of Bog rah, 

Kishennath Gooha, (Plaintiff,) Appellant, 
verms 

Pubun Nussoo, (Defendant,) Respondent, 

This was a suit instituted by the appellant to set aside a sum- 
mary award of the deputy collector of P grab, disallowing a claim 
for rent under Regulation VIL 1799, brought against the respon- 
dent and two others. Two dfp^he defendants, before the mooiisiff, 
admitted tlie justice of the demand inadi‘ on them, and on their 
admissions the moonsiff gave the plaintiff a decree against them, 
exempting Pubun Nussoo, the respondent, who all along denied 
the legality of the demand and pleaded he had relinquished the 
jote for which rent was claimed. The grounds of appeal arc quite 
irrelevant, dwelling on a foujdarry complaint, and which the appel- 
lant alleges was made after he instituted this suit, and not before 
as stated by the moonsiff. That it was before or after matters very 
little. The deputy collector ruled the respondent had relinquished 
the jote^ and there has been nothing shewn to controvert this. The 
appeal is therefore dismissed. 

The 22nd August 1846. 

Present: G. C. CHEAP, Judge. 

No. 54 of 1846. 

Appeal from the decision of the Moonsiff of Shahzadpoor, 

Hurreenath Shah, (Plaintiff,) Appellant, 
versus 

Rajoo Paramanick and eight others, (Defendants,) Respondents. 

The appellant sued the respondents to recover 100 rupees with 
interest*, lent to them, on bond, on the 23(1 Cheyt 12o0 B. S. 
The moonsiff, not crediting the evidence, adverting to the alibi 
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pleaded by one of thi^ defendants, and established, and to the fact of 
another of the defendants being able to write, nvlien bis signature 
was not affixed to the bond, dismissed the claim. In the grounds 
of appeal, among other matters it is alleged, that tl^e respondent 
who pleaded lie could write, learnt to do so after this suit was 
instituted, to defeat the appellant’s claim. He may have done so, 
or he may have learnt for some other beneficial purpose. The 
fact of nine persons subscribing a bond is of itself suspicious, or if 
they did, from the very fact of so many being present, it would 
have lieen easy to prove they gave the bond ; and when the suit 
was lodged, the first thing the plaintift* did, was to get an attJich- 
ment under Regulation II. of 1806 of the defendants’ property. 
Under these circumstances I see no reason for disturbing the deci- 
sion of the moonsiff. The appeal is therefore dismissed. 

The 22x0 Aransr 1846. 

Present: G. C. CHEAP, Judge. 

No. 55 of 1846. 

Appeal from the decision of the Moonsiff of Shahzadpoor. 
Hurreenath Shah, (Plaintiff^) Appellant, 
versus 

Munai Khan and eight others, (Defendants,) Respondenfs. 

This suit was instituted, by the same appellant as in the last 
case, to recover from the respond^s 128 rupees wdth interest, 
lent to them on bond also on the 23d Cheyt 1250 B. S. The 
moonsiff, n6t crediting the evidence, and again adverting to the fact 
of one of the defendants whose name had been subscribed for him 
to the bond being able to WTite, dismissed the claim. In this case 
there was no attachment, but for the reasons given for the dis- 
missal of the appeal in case No. 54, this appeal is also dismissed. 

The 22nd August 1846. 

Present: G, C. CHEAP, Judge. 

No. 58 of 1846. 

Appeal from the decision of the Moonsiff of Nattore* 

Mohboo Mundul, (I^aintiff,) Appellant, 
versus 

Bangah Chowkeedar and eight others, (Defendants,) Respondents. 

This was a suit to recover damages for abuse, &c., given by the 
respondents to the appellant. Damages were laid at 1 50 rupees. 
The moonsiff, adverting to the fact of the plaintiff omitting in his 
plaint the names of two persons whom he had complained against 
at the thannah, and to his making three others defendants whom he 
had not before accused, dismissed the suit without taking any evi- 
dence. Against this decision the, plaintiff appeals ; and 1 am of 
opinion these were not sufficient reasons for dismissing the suit 
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without going into the merits. From the plaint it would appear 
a woman died iiites^ate^ and on the requisition of the darogah the 
appellant prepared a schedule of the property the deceased had 
left. This gave great offence to the respondents, who went to his 
house, began to abuse him^ and tlien threw brick-l)ats into his 
premises. The appellant represented this to the darogah, who re- 
ported the matter for the orders of tlie magistrate, wlio directed 
that if the petitioner had any complaint lie was to come in and 
complain at the station. Nattore, where the occurrence took 
place, is some liO miles off, and rather than sulijec^t himself to the 
expense and trouble of coming such a distance, the plaintift* insti- 
tuted this suit for damages, which he could not have obtained in 
the foujdarry court under Regulation XIV. of 17‘d7? (though 
both in the Bombay and Madras presidencies the criminal courts 
may .award damages.) It is not improbable that the plaintiff may 
have in the first instance made a mistake in naming some of the 
persons who abused him, and at any rat(^ one apj)ears to have 
been a chowkedar whose duty it was to prevent a hreach of the 
peace instead of raising a ferment. The case is therefore sent 
ba('k to the mooiisilf to try on its merits, calling for any proceed- 
ijigs in the foujdarry court, or in this (if necessary,) j-elating 
to thv case connected with the property of the intestate. The 
value of the stamp on which the petition of appeal is written 
to be returned to the appelant, and the usual order as regards 
costs. 

The 24tii August 1816, 

Present: G. C. CHEAP, Judge. 

No. 59 of 1846. 

Appeal from the decisum of the Mootisijf of Dhoohufhnttee- 
Peera Fuqeer and three others, (Defendants,) Appellants, 

versus 

Riimkishen Choudree, (Plaintiff,) Respondent. 

The respondent sued the appellants to recover 50 rupees, lent 
to them on bond on the 2nd Assar 1252 B. S., which with inter- 
est amounted to rupees 53-12-6.’ The moonsiff gave the plaintiff 
a decree. The defendants pleaded that the plaintiff never went to 
Nussarpore where it was alleged the money had been lent, but 
the moonsiff did not summon their witnesses, considering the loan 
proved. The grounds of appeal are the same as the answer to the 
plaint, and as the moonsiff should have both summoned and ex- 
amined the witnesses to the defendants’ plea before deciding the 
case, it is now sent back that this may be done. The value of the 
stiimp on which the petition of appeal is written to be returned to 
appellants, and the usual order passed as regards costs. 
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, Tub 26th August 1846. 

" Pkesbnt: T. WYATT, Jux>a£. 

Case No. 2 of 1845. 

Appeal fiom the decision of Mr. Thomas^ Officiating Principal 
Sudder Anueevu 

Pctumber Surma Bhuttacharge, Appellant, (Defendant,) 

versus 

Ilamsoondcr Roy, Zohoordeen Choudry, and others, Respondents, 

(Plaintiffs.) 

This suit was instituted by thp respondents against the appellant 
and his ryot Sonaram Doss, for the recovery of eight bissees of 
alluvial land, which had been oirried ^way from their estate of 
Tarrapore, on the north of the Manas river, by the encroachment 
ot* the said river, and which had been, subsequently, restored by the 
river* reverting to its original course, of wnich the appellant had 
been put in possession, on appeal, consequent on a summary suit 
under Act IV. of 1840. ,!► 

The suit with wasilat was laid at 1,100 rupees. 

Tlie appellant denied this statement of the respondent, alleging 
that the alluvial land in dispute formed a part of his opunchuki 
estate, situated in Hurree Earn Lusbkar, on the southern bank of 
the river Manas, which, during ten or twelve years, had been 
washed away by the river, which having closed at each of its ex- 
tremities, formed a new channel due east and never returned, as 
asserted by the respondent, to its original course, and, which des- 
truction of his estate is clear, by the decrease of his rueba compared 
with what was recorded of it in the quinquennial register of 1212 
and the butwara papers of the coUectojrate of 1241. 

The defendant, Sonaram, filed no answer. 

The lower court, by its rbobakareeof the 29th January 1845, 
decreed the case in favour of the respondents on nxt exparte report 
of the local ameen of the 6th January 1845, without having called 
upon either of the parties in the suit for any evidence, or even 
caused the ameen’s report to be verified. 1 consider a decisioii 
ed on such ground to he very imperfect. The lower court ought 
to have ascertained which party was in possession |)ripr to the 
api>ellant’s suit, nnder Act iV^ cS 4840, complaining of dis- 

possession. It wiis necessary for the respondents to na^^e re- 
quired* to provd their plaint, and the appellant to produen tiie docu* 
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noents cited by iiim in proof of wliat^.>ibad beffli the rocba of his 
estate^ after wliieb dte small portkni of the lamkr remaining in hia 
possession shooid have been measured in order to ascertain if Lis 
estate had suffered or not fiom t^ mieroa^ment of the river 
ManaSy as alibied. 

It moreover appears that the lower court erroneously stated in 
its decision that it nad revmmed the summary decision of the magis- 
trate under Act IV. of 1840, instead of thatvof the session judge on 
app^* 

For these reasons, the appeal is decreed and the order of the 
lower court reversed, to which the case will be returned for re-in- 
vestigation wiUi reference to the points above stated and any other 
enquiries which may be requisite. 

The value of tlie stamp of appeal will be returned, as usual, tu 
the appellant 

The 27 th August 1846. 

Peesent : T. WYATT, Judge. 

Case Na 3 of 1845. 

Appeal from the decision of Mr. Thamatt Officiating FUncipul 
Sadder Ameen. 

Alapoo Shah Fuqueer, Appellant, (Defendant,) 
tjersus 

.Kholaram Doss, Respondent, (Plaintiff.) 

The respondent brought an action against the appellant and five 
other defendants for the recoveiy of thirty-two rupees, the esti- 
mated value of fish, which the defendants had embezzled out of two 
fisheries, situated in talook Hur Ram, chuckla Canjee Haut, for 
which and another fishery he held a pottah with an yearly assess- 
ment of thirty-one rupees, — together with interest and costs. 

TTie appellant and two other defendants refuted the charge by 
stating that the' fisheries in dispute attitohed to their lakhera| lands 
comprised in talook SeChram, pergdhnah Teppa, chuckla Futtch- 
pore, for which they held sunnnds, and which they had hereditarily 
possessed atU to which the respondent had no claim. 

The lower cotnt, on pfobf being adduci^ of the previous posses- 
sion of the rns^ndent in respect to these feherietfand of the validity 
of the lease held fay him, tliKrof -the trespa^ ‘ und tnisappropriation 
coinhiitted hy^ the appeJ^^ the five ‘de&ndknts, during 
one d^ on eadi of these two fisfaerii^ and the defendants having 
^leeled^afteie rejieated caIier'*to prSdnee an of 

’m& taidM cfanthitting lhe each 

W the d^fendeiitf^ tlnnighthe hmeeq hhd reptrirted^hn Value pf the 
fish takun to be shtteen MpeCs^ fduiicnh^%nn&et, tU rupee 
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each, in satisfaction of the damage incurred} with interest on the 
sum decreed from i^ie date of decision and costs eqoiraient to the 
amount of decree. 

From this decision, the appellant alone appealed, only urging as 
his grounds of appeal that the complaint was false and the decisioU 
unjust 

From an examination of the papers, seeing no reason for impugn- 
ing the justness of the decision appealed from, it is ordered that 
the appeal be rejected and the order of the lower court be confirmed. 

The 27th August 1846. 

Pkesent: T. WYATT, Judge. 

Case No. 4 of 1845. 

* 

Apjwalfrom the decUim of Mr. Thomas, Officiating Principal Sadder 

Ameen. 

Molujimmud Tnckee Moonshee, after his death Khytunessa Chou- 

draine, mother of the two minor sons, and wife of Mohummud 

Tuckee, and Ala Bebee, also wife of Mohummud Tuckee, 

Appellants, (Defendants,) 

versus 

Lukhee Prea Debia, Respondent, (Plaintiff.) 

This suit was instituted by the respondent, against Huleema 
Bebee and the late appellant Mohummud Tuckee, fbs the recovery 
of a seven anna ^rtion of a lakheraje tenure, denominated 
Khamar Jumalpore in pergunnah Kabilpore, which Huleema Bebee 
had sold to her, on the 13th Aughun 1240 B. S., for the sum of one 
thousand rupees, and for which she jpossessed a registered deed of 
sale, bearing the seal and signature oi the said Bebee, but of which 
the defendants had collusively kept her out of possession, and which 
tenure had, afterwards, been resumed and a settlement of it formed 
by the collector with Mohummud Tuckee and Berkhoordar Choudry. 

The suit was laid at 1,308 rupees, 6 annas, with wasilat. 

The defendant Huleema Bebee gave in no answer. The appel- 
lant Tuckee Mohummud admitted that Huleema Bebee, fium 
whom the respondent alleges to have purchased a seven anna por- 
tion in the estate, <was formerly a joint proprietor to that extent, but 
denies that the respondent can be admitted to an^ proprietQi7 share 
now after the collector had made a settlement with him and Qmrk- 
hooiidar Choudry. g 

The late principal sudder ameen, Syud SuddrulHossein, diamms- 
ed the {daint with costs, cowddering thattite settlement could not^ 
interfered with by any court of justicur and giving it as hu opmpa 
that the respondent was entitlad to a retmra of the purenaae money. 
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:Froin this decision an appeal was preferred, whidi, on.^ ground 
etated by the lower oDUjrt dispis^iW ^ aoiti. ww rejected, but 
on an applioafaon fer n review of jhd^p^t, tite decision of the ap- 
pellate court was deemed orrooeons end a review of judgment was 
apjdied for and granted by the, Spdder Dewanny Adawlut, under 
date the 17th June 1842. 

Hie appeal was then re-tided and decureed, and the decision of the 
principal sudder ameen was reversed, and the case was retorned for 
re^investigataoh, the evidence of a|l Ae subscribing witnesses td'the 
deed of sale not haying been takmi, and for, other reasons. 

' The lower court, hawg rp^iried the case, and considering the deed 
of sale to have been fully proved, and that the respcmdent was en- 
titled to hold a seven anna pertion in this resumed mehal, decreed 
the case accordingly in favor of the respondent with costs. 

From this decision an appeal was preferred, the grounds of which 
were that the evidence of the two witnesses to the deed of sale, 
which had been ordered to be takmi, had not been taken, and that 
one witness to tbe^deed of sale had deposed to the purchase money 
not' having biepn received, and that Hulemna Bebse, the seller!^ had 
never been in possession, with other frivolous objectiona 

Oti a perusal of all the.papers, there b^ing no reason for im- 
pnghiUg the justice of the dedsion appealed against, it is ordered 
tiud; the appeal be rejected and the order of the lower court be 
lilpbPld. 
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Present: H. V. HATHORN, Judge. 

No. 22 of 1846. 

An Appeal Jr6m a demioft pAssed 6y ttie Moonsif of Pursah, dated 
'‘^th January 1846^ 

Uhdheen Saho, (Defendant,) Appellant, 
vermis 

Betiigir, (Plaintiff,) Respondent. 

Claim, Company’s rupees 145-1-9, principal and interest, on ac- 
count of a bond dated 30th Bhadoon 1242 Fussily. 

The plaintiff instituted his suit in the moonsiff’s court ofPui:;sah, 
and obtained a decree on the 27th January 1846. . 

Defendant, dissatisfied witji the nK»bnsiff’8 decision, preferred 
this appeal on the 20th February 1846. 

On the 19th June 1846, the nazir reported the death of the ap- 
pellai\t. Under these circumstances a notification was issued agree- 
ably to the Circular Orders of the Presidency Sudder Court, dated the 
5th September 1845, No. 39, for the attendance of the heirs of 
the deceased appellant, butno one having appeared within six weeks, 
it is 

Ordered, * 

That the appeal be dismissed under Act XXIX. of 1841, and 
tlie costs of appeal be defrayed by appellant. 

The IItii August 1846. 

Present; H. V. HATHORN, Judge. 

No. 34 of 1844. 

A Reffular Appeal from a dectston passed by the Principal Suddet 
Amen of Sarun, dated 30th July 1844. 

Ramessur Dutt,- himself and guardian of Bha^butpershad, aUas 
Rucktoo Sing, minor, and Dhunasur Dutt, heirs of late Kishen- 
pershad deceased, (Plaintiff,) Appellant, 

versus 

Humicklal andMusst.MiickhunKoer, (Defendants,) Respoiidenta. 

CCAiM, Company’s rupees. 4328-14-6, on account of a bond 
dated Uth Bys^k 1246 FuBsilyi ^ , V 

The Bppelhtht and the wakeel of the r^pondent haafing this 
presented petiltfohs stating that the cause of acdon; hi|d« hl^ 
amicably a^w^ed between the parties, it is accordingly ' ^ ^ : 
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That thfe strft b* stnick’off theiM 0 ‘'ajlMl th«' iBWicution lee Be 
retarned to the af^ilant, nhdet the 'Cii^ular Order* of 'the Presi- 
deney Shidder Court, No. 6, dated 28Td Jatiuary 1846. ■ ■ 

The lliii August 1846 . 

Present: H, V, HATHORN, Judge. 

No.' 17 of 1845. 

jf Regular Appeal Jrom a decision passed by the Principal Sadder 
Ameen of Santn^ dated ^th May 1846. 

Modun Mohuu Sahee, (Defendant,) Appellant, 


versus 

Bunwarilal, (Plaintiff,) Respondent. 

‘CtAiM, Company’s rupees 2,313-5-4, principal, and Company’s 
rupees 370-2, interest, total Company’s rupees 2,683-7-4, on ac- 
count of balance of account by niutual agreement. 

It appeared in this case that plmntiff had obtained a decree of 
court tgainst defendant on the 23d August 1841, for the first in- 
stalment of a debt due, and was about to institute a second suit 
for other two instalments when defendant adjusted the matter by 
acknowledging himself indebted to plaintiff in the sum of Com- 
pany’s rupees 8,500, and executed an “ ikrarnamah” or agreement 
dated 29th January 1843, (assigning a “ peshgee” deed dated 7th 
J<ane 1848 fOr Company’s rupees o,186-l 0-8, executed by Musst. 
Mungla Kooer and Kousla Kooer in favor of Shamsoonder Sahee, 
defendant’s son,) to Bishendas, plaintiff’s nephew, in liquidation ; 
and the plaintiff states it was further agreed that the balance, vi/. 
Company’s rupees 2,313-5-4, should be paid in cash. In conse- 

J uence of this mutual adjustment of the whole debt, including the 
rst instalment, for which a decree had been obtained, the plain- 
tiff’s aiqplication for execution of has decree was at the instance of 
defendant sti^ek.off the Plawtiff jqiow sue# for the balance 
above mention^; 

Defendtmt 'u1|e8 that the agreement (Untamed no stipulation for 
the payini^ ol the balance, and by charging compound interest 
both ptincipal and intdre^ beeomes fo«|eithd, Ehd that thee stamp 
ouk tbe “ikxatnamah” is ibiufficieiit to ce^r halanpe, and that 

the udtnee^ ^ ithe “ ik^eartiam^’’ are fteeitiWa. u» plaiptifPs ser- 
vice, whoiee evidence is not to be credited. ' . , 

The princip^ Siidder utossri decides that the plMntiff’s clmm is 
juirt/ and ' def^danfs pleas are tihiat Company’s 

Sdiie'ih' thb'{«idhh#orC<m*^y*ffWheeS'i%,l'86#^ 4iiid •'the 
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balance wa$ promised to be liquidated in a few days, therefore this 
claim for the balance should not be resisted'^passing o decree in 
favor of plaintiff for the amount^ with interest to date of mstitution> 
and from that date to date of payment^ on the full amount decreed; 
including interest and costs. Defendant in dissatisfaction appeals 
against this decree. 

JuOgmbn't. 

I find ’no sufficient reason to interfere with the decision of the 
principal sudder ameen in this case. The ^^ikrarnamah^^ which is 
not denied by appellant^ contains a distinct acknowledgment oftKe 
adjusted sum of Company^S rupees 8,500 due to respondent, and 
in liquidation of which a deed of assignment was made by appel- 
lant to respondent^with the consent of defehdant’s son (in whose 
name it is executed,) for 6,186 only, in part payment thereof. 
Moreover the evidence adduced by respondent proves satisfactori- 
ly that when this assignment was made appellant stipulated to li- 
quidate the balance in ten days. The remaining objections taken 
by appellant are of no avail. I do not find any overcharge an ac- 
count of interest ; and even were it so, an avowed stipulation for 
illegal interest would only have caused the interest to be forfeited 
(under the provisions of Section 8, Reflation XV. of 17^) wt 
the principal^ to occasion the loss of which, there must be some 
device with a view to evade the interest laws and obtain exorbi- 
tant increase. 

Order. 

For these reasons I affirm the decision of the couit below, and 
dismiss the appeal with costs. 

The 17th August 1846. 

Present: H. V. HATHORN, Judge. 

No. lai of 1845. 

A Regular Appeal from a deetdon passed by the Principal Sudder 
Ameen of Sarun^ dated 29/A December 1843. 

Musst. Kutrani Koer, (PlaintifiT) Appellant, 

versws . . . ■ 

Meer Fuzul Hasen and others, heirs of Meet Sustoo, (deceSiSed) 
Musst. Belon and others, heirs of Meer Chukouri, (deceased) 
and Guiiga Rai and Bode Rai, Cultil^tors, (Defendants,) Re- 
spondents. . 

OmAiu for possession of 2 beegahs of rent free land in Dehy- 
Chnpi^,te«tiidated^^ Ckimpany^s rupeer23^ ^ « f 
ita^ beegahs of rent ^ ;lan|j.|n 

the tillage, Ae inherited from her husband aa# Us ^oef- 
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tors; -tJiat since 1235 Fussily G^nga Jlai has oinjitivated 2 bee- 
gabs and 10 rupees reni %4ae swne in caeh^.aod the iS' 
maining 2 be^ahs are paid Ibr in, kind ; that in 1245 Fussdy, 
Meer Sustoo and Chukouri, among the maliks of annas share 
in the viUs^ induced Gun^ Bai ryot to withhold his rent; for 
which she accordingly sued, but in appeal the decree passed in 
her favor was reversed, and she was told by the late judge to 
establish her right to hold the land rent free for which purpose 
she institute this suit. 

Defendants . answer that . plaintiff produces no rent free sun- 
nud that the land is not registered, and therefore the claim is 
clearly, inadmissible, and the land liable to resumptbn. 

The pnncipal sudder ameeii on the pleas adduced by defendant 
dismisses the suit with costsv 

JVDOMSNT. 

. It was held in appeal that appellant seems to rest her claim 
upon uitintermpted possession for many years, and stating that 
the -land was recorded as rent free in certain papers of an 
ameen deputed to measure and divide the villages 30 years ago, 
and that the village putwary has also entered the land as a rent 
free tenure in his papers ; but by Regulation XIX. of 1793 length 
of possession gives no validity to an invalid title, still less to a 
claim unsupported by any title whatever. Proprietors are at liberty 
to dispossess such claimants, and to reannex such land to their 
estate, without previous application to the courts. Both the aiuecn 
and putwary alluded to may have made their entries from inter- 
ested motives, indeed the latter is stated to be a relation. At any 
rate their returns are no guide in the adjudication of such like 
cases. 

. . Gads RED, 

That this appeal be dismissed with costs and the decree of the 
principal sudder ameen be confirmed. 

The 29rH August 1^(46. 

■ Pbesrnt $ H. Vv HATHORN, Judge. 

I No. 85 of 164ft. 

A Remiiar ilppeal firm a dedtiott of the Moomiff of Sewanf dtded 

JBhovifWDy Mhisier, Jeu^ Misseiy Mononwt llisser, ^d Mnsst. 
f^ljiuuw,{X^m<knts,f 
verms 

« ; * tihrjidto Ram,; (B^tifft) Rmippndpnt 

CuRlM ol ft twnfodalb ^ 

= sGEts'lifieiiiii 'ISM' Ftwiy 

iwny^attipiie* 16J»6rS?»; ^ wv'-f 
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' Plaintiff instituted l^ils suit the 26th 1845> daimiiig 
posseasian of the^bore pretnis€8i> 6iie:^39 by 6| and the other 16 
by 6 cubits, situated between^ hts and defendants^ houses at Aiee- 
gunge Sic*wan, representing that they formerly belonged to hb an- 
cestor Kedaroo Lal> from whom drfehciant took a lease on ist 
Asin 1245 Fussily at a rupee a month, but had never executed any 
written agreement although he had promised so to do, and not- 
withstanding forcibly retains possession. 

Defendants answer that they hold the said premises by pur- 
chase from Kedaroo Lai, plaititiflPs ancestor, and which sale took 
place in 1238 Fussily for the consideration of rupees 42, and they 
were duly put in possession ; that the bill of sale is lost, but wit- 
nesses will prove the sale, and they have incurred certain expence 
in improving the property, and that this claim for ejectment and 
exorbitant rent proceeds from enmity. 

The moonsiff of Sewan decides in favor of plaintiff, discrediting 
the oral evidence of defendant, which he considers to be of itself 
insufficient proof, but, in the absence of any written agreement 
(fixing the rent at 1 rupee per mensem as claimed,) awards posses- 
sion and rent at the rate of 6 annas per mensem from 1st Asiii 
1245, amounting to rupees 35-4 for seven years and ten months, 
with costs in proportion and interest on amount decreed to date of 
payment. 

It was held in appeal that defendants admit that the disputed 
premises originally belonged to plaintiff^s ancestor Kedaroo Lai, 
but plead an acquired right by purchiise ; this being ^the case, they 
are bound to prove the transfer by sale. They plead the loss of 
the deed of sale, but cite witnesses ; this is insufficient, for there 
is a total want of any corroborative proof upon which the court 
can rely ; had the deed been registered, for instance, or attested 
by the perguiinah cazee, as is usual, this adjunctive proof would 
have been forthcoming. The testimony of a few interested witnesses 
alone is deemed under the circuthstances insufficient. The defen- 
dants^ plea of proprietary right, therefore, is not proved. In 
regard to back rents, I fin’d no evidence adduced by plaintiff of any 
demand having been made prior to the institution of the suit, and 
the arbitrary assessment made by the court below at a reduced 
rat,e of 6 annas a month is deemed an e^^tra judicial award. The 
owner of a house is at liberty to fix the rental, and if the tenant 
objects to pay, he must <|uit the premises. It is therefore \ 

^ OBDisnBp, 

That the decree of the lower court be amended, that the awar;d 
of possession be confirmed, and appellant be liable for rent at the 
amowt <^Wme4 (yk., w?. the of 

with oL smt* *,, 1 , -i" 
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' Tan 24i'« Airnirst* 1846. 

Present: H. V. lIAtHORN, JufacE. 

No. 14 of 1845*. 

A Begulae Appeal from a decmon, of the ex^ofido Stdder Ameen 
of SaruH, dated lliA July 1m5. 

Baboo Jobraj Sing, (Defendant,) Appellant, 
versus 

Jowahir Sabi, (Pbuntiif,) Respondent. 

Claim, Coinpanj^s rupees 387, on account of a bond dated 23rd 
Samin 1:K}9 Fussily. 

The particulars of this suit are recorded in appeal case No. 20 of 
1846. 

The amount claim is composed of Sicca rupees 181-6-6, prin- 
cipal, with a corresponding amount of interest and Company’s 
rupees 24-3, exchange, making a total of Company’s rupees 387. 
For the reasons given in the above mentioned suit it is 

Ordered, 

That this appeal be also dismissed with £ 08 ts, and the decision of 
the ex-officto sudder ameen be ailinned. 

The 24tii August 1846. 

Present: H. V. HATHORN, Judge. 

No. 20 of 1845. 

A Beyular Appeal from a decision passed by the Principal Sudder 
Ameen of Sarun, dated IDA July 1845. 

Jobraj Sing, (Defendant,) Appellant. 
versus 

Jowahir Sahoo, (HaintifT,) Respondent. 

Claim, Company’s rupees 2133-5-4, on account of a bond 
dated 27th Sawmi 1239 Fussily. 

On the 26th Jialy 1844 plaintiff instituted this suit, stating that, 
on the 27tl%8awun 1239 Fussily, defendant Arrowed Sicca ru- 
pees 1,000 from him, agreeing to liquidate the same with interest 
at I per cfent. per mensem by the 1st of Bhadoon following. 
He (the plaintiff) had been absent in Cdoutta for some years, 
but having now returned ctos the above sum from defendant 
with interest, and at the current rates of exchange in Company’s 
rupees. » 

Defendant anmrers that 12 yeaw had ^apiied, wWch bars cogni- 
nevertheless he admits the executiwi of this 
bond for Sicca rupees 1,000, as well as aoothtr on the 33r4 hiSn 
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for Sicca rupees 18U6-6 iu favor of plaintiff^ but pleads that the 
money had beea repaid as follows* 

On 18th Aghan 1240 by assignment on Bebee Saha- 


zar of Seetulpoor factory, 600 0 0 

On 27th Aghan 1240by assignment on Rogobur Sing, 500 0 0 

On 21st Aghan 1240 by cash, 132 16 6 


Total Company's rupees 1232 15 6 
and that these payments would be proved by his accounts and 
the evidence of certiiin witnesses, adding that plaintiff had obtain- 
ed against him decrees for bonds of a more recent date, from which 
it was to be inferred that this claim had been previously liquidated* 
The principal sudder ameen decided that the claim was cogni- 
zable, having been instituted 13 days less than 12 years from the 
date, when the cause of action arose ; that defendant's pleas were 
insuiiicient, for the entries of payment in his private account book 
could not be regarded as legal proof of payment, and moreover 
the said entries do not specially refer to this bond ; and as defen- 
dant admits the execution of the bond he is responsible, — passing a 
decree for the amount claimed, with costs and interest to date of 
payment, 

• Judgment. 

It was held in appeal that appellant admits the execution of this 
bond, pleading thiit the debt was satisfied the following year. He 
however produces no receipts, and took no steps to recover the 
bond, which remained in Uie hands of respondent until this suit 
was instituted. The entries of payment in his own private ac- 
count book is no proof whatever ; and the witnesses cited are 
for the most part the servants of appellant, and whose evidence 
alone in proof of payment is deemed altogether insufficient. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court be affirmed. 

The 26th August 1846. 

Present: H. V* HATHORN, Judge. 

No. 38 of 1844. 

A Regular Appeal Jrom a decision passed by the Principal Sudder 

Ameen of Sarun, dated 23d August 1846. 

Balmokoond Sahee, (Plaintiff,) Appellant, 
verme 

* Surubjeet Sing, (Defendant,) Respondent. 

Cdtnphny’s rupees 2780, principal and interest, due on a 
peihgee bond dated 8d January 1841. 
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The appellant and the vakeel of the re«poiidoiil having this day 
presented peiitions^ stating that tlie eause of had been amiJ- 

cably adjusted between the parties* it is accordingly 

OedeiricDj 

That this suit be struck off the file, and the institution fee be 
returned to appellant under the Circular Orders of the Presidency 
Sudder Courts No. 5^ dated 23d January 1846. 

The 31st August 1846, 

Present: H. V. IIATHORN, Jiooe. 

No. 13 of 1845. 

A Regular Appeal from a decision passed by Moulvee Mohomed 
Rufick^ Principal Sudder Ameen of SaruHy dated 22d February 1845 . 

Roopnarain Sing, (Plaintiff,) Appellant, 

versus 

Surroopnarain Sing, Musst. Rajbunsce Koer, and !jJurl)oodeepnarain 
Sing, (Defendants*) Respondents. 

Claim, Company’s rupees 2,956-4, principal, inte*rcst, and ex- 
change on account of half share of ciish, decrees of court, and value 
of tents and gold and silver oriianients, dividing partnership. 

It appeared from plaintiff’s statciiient tliat Surnibdown Sing 
and Tnderdown Sing were two brothers, (plaintiff being the son 
and heif of the former and defendants the heirs of the latttT,) who 
held their property, real and personal, conjointly, but tliat Indcr- 
down during plaintiff’s minority managed the estate. Tliat on 
plaintiff coming of age rupees 4169 was advanced by Inderdown 
to Rai Koolwunt Sing, on a farming lease of mouzah Adewah, per- 
gunnah Goah, the half of which advance was paid by Bikaolal, 
who took a half share, and the remaining half by Inderdown and 
plaintiff conjointly ; that Inderdown with plaintiff’s consent subse- 
quently instituted a law suit against the heirs of Rai Koolwunt 
Sing for tb%sum of rupees 995, being the consolidated amount 
balance due, and for which a bond was given dated 30th Asia 1230 
Fussily, and on the 9th April 1825 defendants^ ancestor obtained 
a decree against Koolwunt Sing for rupees 1486^16-6 including 
interest* Pl?un,tiff proceeds to state that, in 1234 F* they separated 
and divided their homehold propert^^ but continued otherwise in 
co-partnership* That plaintiff Afterwards sued for his half share 
in the above decree, in consequence Of the heirs of Inderdown re- 
fosiqg to allow hm to ian:tic}pat% bat which )xe adjjuits, was 
dismissed by the 4i«trtct courts, and conformed by the Sftddbr ^e- 
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wanny Aduwhit, An a spocial appeal dated ilih June 184(K-the 
(\)urt observing that, until plaintiff had established his ro-j3urccn- 
ary right, either by mutual agreement or by suit in court, this claim 
to participate could not be entertained/’ Another suit was insti- 
tuted against him by the heirs of his uncle Inderdown Sing for 
Company’s rupees 1,000, principal and interest, and which was also 
finuliy decreed by the Siidder in appeal in favor of the above heirs 
on the same date, and in execution of which all plaintiff’s real 
property was sold. Thus plaintiff now prosecutes to recover 
his half share of the personal property remaining, including a 
moiety "of the decrees passed in favor of Inderdown and his heirs, 
and in so doing offers to establish his co-parcenary right as direct^ 
bj the decree of the head court on the 1 1th June 1840 quoted. 

Uefendants answer that the deed executed by Rai Koolwunt 
Sing ill favor of Inderdown Sing, their ancestor, ’was after the sepa- 
ration of plaintiff, and therefore he has no interest therein, and 
which point has been alreadv decided by the courts of law ; that 
plaintiff w^as not a minor in 122() Fussily, but 35 years of age ; and 
that the separation took place on the 25th Asin of that year, and 
theri'fore the (‘laihi instituted beNond the period of limitation is not 
now cognizable^ 

'Fhe principal sadder ameen dismisses the suit with costs, consi- 
dering the claim to be barred by the law of rmiitation. 

Jl DOMEXT. 

After hearing the objections taken by respondent, it was held, 
on a full consideration of the case, that it was inciuubeut on the 
appellant (the plaintiff) to prove his coparcenary rigfit, us directed 
by the decree oftheSudder IXwvanny Adawlut, (lllh June 1840,) 
to entitle him to participate wnth respondent in the personal pro- 
perty, and especially in the decrees of court w^bich have been 
passed (‘xclusivelj in favor of respondents and their ancestors ; as 
in consc(juencc of the absence of such proof tlie head court have 
already rejected appellant’s claim to share in the principal decree, 
a moiety of wlucli he uou^ claims. The only proof at present advanc- 
ed are the decrees passed in favor of Inderdown Sing and his heirs, 
and the testimony of four witnesses, but neither do the former 
judgments, nor the evidence now adduced, establish co-partnership 
within a period of 12 years antecedent to the institution of this 
suit. On the other hand the decree ofthesudder amcen’s court 
dated 14th February 1831, and of the Sudder Dewanny Adawdut 
dated llth June 184(), distinctly declare the separation of personal 
property to have taken place in 1326FussUy, or 1818 A. D., as re- 
presented by respondents. This claim therefore must be rcjecte4* 

OWDERJBP, 

That^the appeal of appellant be dismissed lirith costs^ and the dt^- 
dsion of the prifacipal sudder ameen be confirmed. 
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.. , , Thjs aisap Ai;»i;8-i!'l346.. 1 

Presen’t: H. V. BATHORN, Juooe. ‘ 

No. 19 of 1845. 

yi Regular Appeal from a decision passed by the Principal Rudder 
Ameen of SaruUf dated f^h June 1845. 

Omrao 8aho «nd others, heirs of Rumtawukol Saho, (Plsintilfs,) 

Appellants, 

' versus 

Musst. Rainzani, mother and guardian of Inaet Hosein, minor sou 
of Bukshish Ali, deceased, (Defendant,) Respondent. 

# ' 

“ The 17th August 1846. 

** for Company’s rupees 2,879-5-3, being two-tHirds 

of hmbunt excess sale proceeds, held in deposit on ^count of 
the sale bf mouzah Jugdeespoor, pcrgunnah £uul, sold for arrears of 
revenue. 

Plaintiffs set forth that Bukshish .\li borrowed Sicca rupees 
1,651 from Ramtawukul Saho, their ancestor, ai^d executed a deed 
of mortgage or conditional sale dated 13th BhacKon 1215, (19th 
August 1808,) pledgitig the entire village Jugdeespoor, his proprie- 
tary right, and delivered over possession thereof. That on the 17th 
Maug 1220, the said Bukshish Ali took a further loan of Sicca ru- 
pees 1,000, executing an agreement fikrarnamahj to liquidate the 
same with the former advance ; and again on the 1st Sawun 1223, 
borrowed other Sicca rupees 1250, and executed a second agree- 
ment stipulating to pay the whole amount, including former loans 
(viz. Sicca rupees 3,901,) by the end of Bhadoon 1233 Fussily, 
failing which the sale was to become absolute. Plaintiffs proceed to 
state that one third of this village was subsequently decreed to 
Buktaoolla and Iradut Ali, and that they continued in un- 
disturbed possession of the remaining two thirds. That after the 
^piration of the stipulated period the mortgagee applied for the 
foreclosure of his mortgage under th« provisions of Section 8, Re- 
gulation XVIl. ^ 1806, and the usual notification was issued from 
the cohrtOnUhe 3rd October 1828, but the mortgager having taken 
no steps to redeem the property^ the mortgage became finally fore- 
closed and the conditional sale oecame absolute. Thst the nudieks 
of Ramapallee (which village is reccirded vdth Jhj^eesimor ak ohe 
estate, but the proprietorsMp thetinct) subsequently fell Into 
arrears, mid tiie whole Nitdte Wtti sold mi the 9th Ifoos 1945, or 
21st December l837> for Cmtipany’s riipeOs 9)306. Thus plain- 
tiffs became ousted. That they' ap{^ed for a remsal of the sale, 
but 'to no effe^, and now ifistitute this suit for twq thircbi of 
thosuf|du8 piooe^efoeilotheiP‘4Mi(Suecoi^ llukslilih 
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former recorded proprietor of Jugdeespoor, which proceeds are 
held under attachment in the collector's office. 

Defendant, the representative of the said Bukshish Ali> resists 
this claim for three reasons ; first, that plaintiffs having instituted no 
regular suit for possession on foreclosing the mortgage, the claiiti 
to excess proceeds as having succeeded to the rights and interests 
of one of the late proprietors is irregular; secondly, that considering 
the length of time Ramtawukul held possession before the Go- 
vernment sale for arrears took place, it is clear he must have paid 
himself in full witli interest from the profits of the estate, which 
the court should first ascertain ; and thirdly, that when plaintiffs 
institute a regular suit as they are hound to do for possession 
she, the defendant, will be prepared to answer it. 

The principal sudder ameen decides that until plaintiffs sue 
to render tiie sale absolute, they cannot obtain possession under 
Circular Order 22nd July 1813, and therefore cannot be consider- 
ed as the late proprietors to whom alone the surplus proceeds are 
due, and although the estate has been sold for Government arrears 
they might still sue mo formd, and that the supplementary peti- 
tion filed, to meet thiCTuyection and consider tliis suit (for surplus 
proceeds) as ornsk to establish their proprietory right, is inadmissi- 
ble-dismissing the suit with costs. 

Appellants (plaintiffs) appeal in dissatisfaction of this order 
rejecting their claim, and advance again the various arguments 
brought forw^ard in their plaint and replication. 

Judgment. 

The point at issue in this case is as follows. Is a mortgagee, 
wdio w^as in possession of an estate when sold for arrears of reve- 
nue, the period of redemption having expired, and the sale be- 
come absolute, entitled to the surplus proceeds of the Govern- 
ment sale for arrears of revenue as a proprietor, without the 
institution of a regular suit to establish his proprietary right? 

I am of opinion that the institution of a regular suit for pos-^ 
session^ under the circumstances, was iinncessary. Such a suit 
would have been immediately rejected on the ground that the 
estate, which w^as primarily hypothecated to Government for the 
revenue assessed thereon, had been already sold to a third party 
for arrears. Plaintiffs moreover were in actual possession at the 
time when the estate was sold, and had been in undisturbed pos- 
session for 29 years previously, (viz. from 1215 Fussily, or 1807 
A. D., to 1245 F., or 1837 A. D.) The equity of redemption had 
been foreclosed since 3rd October 1829, a period of 8 years be- 
fore the revenue sale took place, and the law enacts that if the 
mortgager ^ shall not redeem the property mortgaged within 
one year froin the date of the notification, "the mortgage will be 
fim^fy for€cliosed> and the conditicml will become absolute.^ 



76 


ZILLAH SARUN. 


The institution of a suit therefore was superfluous for they were in 
possession and their right was not contested by the' vendor 5 and hav- 
ing conformed to all the requirements of the law to render the 
private sale absolute^ before the auction sale took place^ I consider 
that plaintiffs arc equitably entitled to all the rights and interests 
accruing to them as defaulting proprietors. These rights are the 
surplus sale proceeds now under litigation^ which ^residue/ the 
law declares, shall belong to the defaulters/ and moreover 
plaintiffs have adduced in this suit all the requisite proofs that 
were necessary to entitle them to have their names recorded as 
proprietors, had no sale for Government arrears taken place. 

. In regard to the remaining plea, urged by respondent, viz. 
that appellants have i*epaid themselves from the profits of the 
estate, it is sufficient to observe that from the tenor of the ori- 
ginal bill of sale and subsequent deeds, it was evidently intended 
that the jirofits were to be enjoyed in lieu of interest only, and 
that the village would not be redeemable until the priicipal had 
been paid in full, and for which a stipulated period was fitted, and 
had expired. For these reasons it is ^ , 

Ordered, * 

That this appeal be admitted and notice be served on respon- 
dent.^^ 


Read again the grounds above recorded for admitting this ap- 
peal. also read the reply of respondent recapitulating former 
objections taken, and finding no sufficient reason to alter the 
0 ])inion of this court before expressed on the justice and legality 
of appellants claim to the surplus proceeds, it is 

Ordered: 

That this appeal be decreed, and the decision of the principal 
sudder ameen dated 28th June 1845 be reversed, and appellants 
be entitled to the amount of surplus proceeds claimed — the costs 
of suit in both courts be liquidated by the respondent. 
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The 12th August 1846. 

Present: W. St, QUINTIN, Officiating Jr^iiGE. 

Nos. 12 and 13. 

Petitioiis of Appeal against the decree of the Principal Sadder Ameen. 
Raniyaiul and Ramtuhul Sing^ (Defendants^) Appellants, 

versus 

Meglioo Sing, (Plaintiff,) Respondent. 

Tfiis suit was instituted, on the 25th November 1845, to recover 
the sum of 1030 rupees, 9 annas, and 9 pie, principal and interest, 
due on a security bond. 

The plaint sets forth that Sheo Burnt Sing, the father of tlie 
defendants, was in jail on account of a decree had against him by 
one Musst Jye Kour, when the plaintiff and twe ..rs became his 
sureties, and effected his release, that after S’ Burnt Sing was 
released he failed to make good the demand ^.gainst him, and the 
conseijucnce was that the property of the plaintiff was sold up to 
satisfy iiis portion of tlie surety bond, viz. 525 rupees, which was 
paid over to Musst Jye Kour, and completed the realization of her 
decn^e, and tliis suit is instituted to recover this moifey from the 
defendants, heirs of Sheo Burnt Sing, with the legal interest accru- 
ing thcTeon, amounting in all to 1(K3() rupees, 9 annas, and 9 pie. 

The defendant Ramy.'uid Sing pleads that he was adopted in Jiis 
childhood by one Raj Roop Sing, and that his brother, Ramtuhul 
Sing, has succeeded solely to the effects of their deceased father 
Sheo Burnt Sing. 

The defendant Ramtuhul Sing pleads, that he alone is respon- 
sible for any claims against the estate of Sheo Burnt Sing, that 
this demand was liquidated during the life time of Slieo Burut 
Sing, and this is a false suit to obtain a si'cond payment. 

In his replication the plaintiff denies the payment by Sheo Burnt 
Sing and also the adoption of Ramyand Sing by Raj Roop Sing, 
because as the eldest son he could not be adopted. 

The principal sadder ameen decides that the defendants can pro- 
duce no proof of the adoption of Ramyand Sing by Raj Roop 
Sing, and the adoption of the eldest son is opposed to the sashters, 
and the receipts produced by the defendants to prove payments by 
Sheo Burut Sing are not valid, first, because in a transaction which 
has been the subject of a suit in court, involving a sale of property, 
something more than an every day receipt is required, secondly, 
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because the diites of the receipts are not nained/iii th<^ defendants’ 
reply, and thirdly, because the stainpt paper oii which the receipt 
for 500 rupees is written, was bought by one ttoostuni Ally, a 
resident of Sasecrani, and nothing to do with either of these 
parties, and lastly, because the receipt for 37 rupees is on plain 
paper. 

Against this decision both the defendants petition to appeal sepa- 
rately. Raniyand Sing, on the plea that he has proved iiis adopt ion 
by Raj Roop Sing, and Ramtuhul Sing, beeause he lias proved the 
validity of the receipts produced to prove payment by Siieo Burnt 
Sing. 

Judgment. 

On an attentive perusal of the evidence produced by the p(*ti- 
tioiier, Rainyand Sing, in proof of his adoption, 1 am (jiiite of 
opinion that it is altogether insufficient : he has no documentary 
evidence to show, and the oral evidence is Incomplete. The adop- 
tion of the eldest son, which Ramyand is proved to be, and as 
such to have performed the duties of primogeniture on the 
death of his father, is illegal. There can therefore be no rea- 
son to admit an appeal iis far as he is concerned. With 
regard to the receipts produced in proof of payment by..Sheo 
Burnt Sijig, I agree with the principal sudder umcen in consi- 
dering them invalid on the grounds stated in his decree. I there- 
fore see iKJ reason to admit an appeal on behalf of Ramtuhul Sing. 
For these reasons both petitions arc rejected and the decree upheld. 

The 13th August 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 15. 

Petition of Appeal against the decree of the Principal Sudder 

Amcen. 

Sheik Unwuroollah, (Plaintiff,) Appellant, 
versus 

Miisst, ]fe[alahut Fatma, Unyat Fatma, and Mahomed Tukkee 
Khan, (Defendants,) Respondents. 

This suit was instituted, on the 6th January 1845, to obtain 
possession of a five annas share of the village of Koosooldehree, 
with mesne profits for 1250 and 1251 F. S., value, principal and 
interest, estimated at rupees 2ti89, 3 annas, 0 pie, 12 krants. 

Tlie plaint sets forth that the whole of the village of Koosool- 
dehree was the property of Maliomed Tukkee Khan, and was sold, 
in satisfaction of his debts and those of Mahomed Syud Khan, 
the husband of Musst. Mullahut Fatma and the father of Unyat 
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Fiitma., and was p’^irchased by the plaintiff^ who completed the pur- 
chase, but was prevented by the defendants in taking possession of 
five annas of the estate. That Musst. Mullahut Fatma for her- 
self and as guardian of Unyat Fatma obtained a decree for a five 
annas share, as the property of her deceased husband Mahomed 
Syud Khan, and in that suit the plaintiff was an objector, but his 
objections were rejected by the court. That Dewan Ramnath 
Sing and Rajah Maheshur Bux Sing urged objections to the pos- 
session of Musst. Mullahut Fatma in other estates of Mahomed 
Tukkee Khan which were sold, and it w^as ruled by the Sudder in 
their case that, since the property had been sold in satisfaction of 
ancestral debts and the objectors had not been made defendants 
in the case, their objectons should be recognised, and they were 
declared proprietors to the extent of their purchases, viz. the 
whole of those estates. That the purchase made by the plaintiffs 
was exactly similar to those made by th(‘ above parties, and that 
having failed in obtaining possession through the objections made 
ill the suit of the lady defendants against Mahomed Tukkee Khan, 
tills regular suit is instituted with the expectation that the decree of 
the Sudder in favor of Dewan Ramnath Singh and the rajah may 
rule the decision in this case. 

The lady defendants reply that when the village of Koosool- 
dehree was sold, the sale extended only to the rights and interest 
of Mahomed Tukkee Khan, and the deed of sale was drawn out in 
these terms, and on their instituting a suit to establish their right 
to succeed Mahomed Syud Khan, it Avas ruled that ^eleven amias 
was the share of Tukkee Khan, and the remaining five annas was 
decreed to them, and that decree is final, which at once refutes 
the declaration of the plaintiff, that he purchased the whole sixtc(‘n 
annas of the esUite, that they were not aware of this purchase at 
the time they instituted their suit, or they would have made the 
plaintiff a party in it, and that neither this Aullage nor any others 
were sold in satisfaction of ancestral debts, and that the decree of 
Ramnath Sing is no precedent for this case. 

Mahomed Tukkee Khan makes no defence. 

The principal sudder ameen decides that it is on evidence that 
Musst. Mullahut Fatma and Unyat Fatma’s rights and interests 
to a five anna share in the village of Koosooldehree, was decreed 
to them by his court on the 24th December 1842, in a suit in- 
stitut('d by tliem, as the heirs of Mahomed Syud Khan ; and tiiat 
prior to this decree the rights and interests of Mahomed Tukkee 
Khan Avere sold in satisfaction of a decree had against him by one 
Salig Ram, and were bougiit by the plaintiif, who thus became pro- 
prietor of cleATn annas, and was prevented by the lady defendants 
in getting possession of the remaining five annas. The plaintiff 
sues for possession in these five annas, because the sale effected 
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was for ancestral responsibilities, whereas it wi/^ decided by the 
court on the 24th December 1845, that the village was sold in 
satisfaction of a decree liad against Mahomed Tiikkee Khan for his 
individual and private debts, and that the rights of Mahomed Syud 
Khan in the villai^c were not involved in that sale. Tlie judge’s 
order for a re-investigation of that decision directs this court to 
consider whether, with reference to the Sinlder’s decree dated lOth 
December 1844, thesale proceeds of this village had been expend- 
ed in satisfaction of the debts of Mahomed Tukkee Khan, or 
in li([uidation of the joint debts and ancestral responsibilities 
of Mahomed Tukkee Khan and Mahomed Syud Khan, The roo- 
bookarry of sale dated l^ltli June 1842, and the roobookarree of 
tlie additional principal sudderameen dated 25th January 1838, 
and the decree of this court dated 9th January 1836, and the 
abstract statement of the distribution of sale proceeds dated *6th 
April 1843, prov^e that the rights and interests of Mahomed Tukkee 
Khan in the village of Koosooldehrce were sold in satisfaction of 
the debts of Malioined Tukkee Khan alone, on the suit of Salig 
liam Sing, and tlie surplus proceeds after satisfying this claim 
were aggregated with the sale proceeds from other estates, and 
paid away in liquidation of other claims. The decree of the Sudder 
Dewanny, giving possession to other purchasers of other portions of 
Tukkee Mahomed’s estate, is based on the fact of those portions 
having been sold in satisfaction of the joint debts and ancestral re- 
sponsibilities of Mahomed Tukkee Khan and Mahomed Syud 
Khan. In tips case, altho’ the surplus sale proceeds of the village 
of Koosooldehrce were expended in liquidation of joint debts, 
yet since it was sold only in satisfaction of the debts of Mahomed 
Tukkee Khan, the plaintiff is entitled to possession only to the 
(‘xtent of the rights and interests of that individual, and this suit is 
therefore dismissed. 

The plaintiff in his petition of append attempts to gainsay these 
arguments, and to show that the order of the Sudder dated lOth 
December 1844, ought to secure the reversal of this decree. 

Judgment. 

I oonsidek the principal sudder amcen^s present investigation in 
this ease to be complete, and his decree a very just one. Mahomed 
Tukkee Khan and Mahomed Syud Khan were brothers and 
joint proprietors of extensive property. On the death of Mahomed 
Syud Khan, his wife and daughter Musst. Mulahut Fatma and 
Musst. llnyat Fatma, defendants in this case, obtained a decree 
against Mahomed Tukkee Khan for a five annas sluirc in this joint 
property. Several portions of their property were sold, either in 
satisfaction of the joint responsibilities of Malioined Tukkee 
Khan and Mahomed Syud Khan, or for their separate and ‘indi- 
vidual debts. In the case before the Sudder, the purchasers of 
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certain villages declared to have purchased the inhole ot 

these villages, because they had been sold in satisfac'tioii of the 
joint debts and ancestral responsibilities of Mahomed ^rukkee 
Khan and Mahomed Syud Khan. Now in the present case it is 
cleai’ly proved that tlie village of Koosooldchree was sold in satis- 
faction of a debt incurred by Mahomed Tiikkee Khan alone^ and 
the sale rooboocarree shows that the property sold was’siinpl)/^ the 
rights and interests of Mahomed Tukkee Khan, and as such ^vas 
purchased by the plaintiff. The rights and interests of Mahomed 
Syud Khan, and after him of Miisst. Mulahut Fatma and Miisst. 
Unyat Fatma, were not involved in this sale, and were not there- 
fore purchased by the plaintiff: he only purchased eleven annas of 
the village in (juestion, the rights of these ladies to five annas hav- 
ing been establislied by a decree of court. case before the 

Sudder was different to this ; there joint properties liad been Sold 
in satisfaction of joint debts, here the village was sold to meet the 
responsibility of only one party, and the riglits and interests in the 
village of that party only was purchased by the ' plaintiff : he has 
no title whatever to extend his purchase over the whole of the 
village. For these reasons 1 confirm the decree of the lower 
court-, and reject the petition of appeal. 


The 13th August 181(5. 

Present: W. St. (iUINTIN, Officiating Judge. 

No. 16. 

Petition of Appeal against the decree of the Principal Sadder 

Ameen. ♦ 

Musst. Mulahut Fatma and Miisst. Unyat Fatma, (Defendants,) 

Appellants, 

versus 

Sheikh Gholam Ally, (Plaintiff,) Respondent. 

This suit was instituted, on the / th January 1845, to obtain pos- 
session of five annas of the village of Shahadiit Dehrah, with 
mesne profits for 1250 and 1251 F. S., value, principal and interest, 
estimated at 345 rupees, / annas, 9 pie, 12 krauts. 

This suit was first instituted in the sudder ameen’s court, but 
being similar in all respects to No. 15 just disposed of, it was 
transferred to the file of the principal sudder ameen. 

Here we have the same grounds of action, the same reply there- 
to, and a decree in favor of plaintiff, because it is satisfactorily 
proved that this village was sold for the joint debts and ancestral 
responsijiilities of Mahomed Tiikkee Khan and Mahomed Syud 
Khan, aiul therefore the plaintiff purchased tlie whole of the ^'illagc, 



87 


ZILLAH SIIAIIAJJAD. 


and not simply eleven annas as the defendants attempt to show. 
The petition for appeal on the part of Musst. Miilahut Fatma and 
Musst. Unyat Fatnia^ is merely a reiteration of their reply in the 
first instance, and in it no new points of defence are raised. This 
case was returned to the principal sadder amcen with directions .:hat 
he should ascertain the mesne j)rofits through an aineen', which had 
been omitted. 

Judgment. 

The principal sudder anieen’s present investigation is complete, 
and his decree a just one, since the decision of the Sudder date'd 
iOth December 1844, is fully applicable. This village was sold for 
joint debts, and the appellants^ rights and interests were thereby 
extinguished, and the plaintiff’s purchase extended to the whole vil- 
lage. I therefore reject the petition of appeal, and confirnj the 
decree of tlie lower court. 


The 13th August 1846. 

Present: W. St. QUINTIN, Officiating Judge. 

No. 18, 

Petition of Appeal atjainst the decree of the Principal Sudder 

Ameen. 

Siieik Emaum Bux, (Defendant,) Appellant, 

In the case of Musst. Niijeeban, guardian of her son Meer Kassim 
^ Ally, a minor, (Plaintiff,) Respondent, 

versus 

Sahib Jadah Sing, Sheikh Emaum Bux, Meer Nassir Ally, 
Chimdovv and Musst. Wazeerun. 

This suit was instituted, on the 26th December 1845, to re- 
verse a sale and recover possession of a third share in a third share 
of mouza Jjglalpoor, and mesne profits for 1252 and 1253 F. S., the 
suit laid at 1,051 rupees. 

The plaint sets forth that the plaintiff, Musst. Nujeeban, pur- 
chased, under a deed of Side in favor of her son Meer ICassim Ally, 
dated 17th February 1843, the whole of the village of Nemeeah for 
1,1 (K) rupees, a third share in the vilhige of Bencieeroopeah for 500 
rupees, and a third share in a third share of the village of Jelalpoor 
for 4(W rupees, from Mahumdee Beebee, the daughter of Ally 
Ibrahim, and wife of Syud Jemal Ally ; that she got possession and 
hxid her son’s name recorded as proprietor in the collector’s roister ; 
that subse(pient to ads purchase Sheik Bahadoor Ally and other 
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plaintiffs entered )||tliis property in their taleeka as the property of 
Mahumdee Beebee^ which was released on the objections of the 
plaintiff ; that this was repeated again in the taleeka of one Dureao 
Sing^ and was again released on the plaintiff ^s objections ; but that 
on a third occasion, when a third share of a third share of 
Jelalpoor was entered in the taleeka of Sheikh Emautn Bux (a de- 
fendant in this case) as the property of Mahumdee Beebee, at 
the court of the moonsifl* of Saseeram, the plaintiff’s objections were 
not recognised, and the property was sold and purchased by Saheb 
Jada Sing the defendant ; that the rights and interests of Ma- 
humdee Beebee in Jelalpoor are vested by purchase in the plaintiff ; 
and this suit is instituted to reverse the sale and recover possession, 
wuth mesne profits for 1252 and 1253 F. S., the period of dispos- 
session, 

l^ie defendant Emaum Bux replies that the plaintiff is a pau- 
per, and quite unable to supply money to effect this purchase, 
that it is a pretence got up to defraud the creditors of Mahumdee 
Beebee, that the objections urged by the plaintiff* at the time he 
entered this property in the taleeka as belonging to Mahumdee 
Bec])ee were thrown out, and that the plaintiff was the kept mis- 
tress of Syud Jumal Ally, that his pecuniary transactions were 
with Mehtab Beebee and Mahumdee Beebee, the heirs of Ally 
Ibrahim, and this is an attempt to defraud their legal creditors. 

The reply of Saheb Jada Sing is to the same effect, and declares 
that there was no irregularity to vitiate the sale, and that the 
property said to have been sold is still in the ^possession of 
Mahumdee Beebee. 

The other defendants did not appear to defend the suit. 

The pidncipal sudder ameen decides that the d^d of sale is 
registered, and that the defendants produce no prooRo affect its 
validity, and tho^ the witnesses produced by Sahib Jada Sing de- 
pose that the property is still in possession of Mahumdee Beebee, 
yet this is not enough to gainsay the assertions of the plaintiff’s 
witnesses that such is not the case. On two former occasions 
the possession of the plaintiff was proved by the property having 
been released from sale on her objections. 

It is therefore evident that this property was disposed of prior 
to this sale, and the sale is therefore null and void. The mesne 
profits are not proved to be of the value stated in the plaint. The 
evidence of the defendant’s witnesses shows that to have been 70 
or 75 rupees annually ; therefore, after deducting the Government 
revenue and 10 per cent, as expences of collections, a decree is 
passed in favor of the plaintiff for possession, and mesne profits, 
amounting to 94 rupees for the two years of dispossession. 

Against this decree Sheik Emaum Bux defendant petitions for 
appeiA : he attempts to gainsay the above arguments by reiterating 
the pirns recorded in his reply to the plaint. 
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Judgment. 

1 sec no reason to admit an appeal in this case. Tlie deed of 
sale for the share in these three villages has released the property 
from sale on two occasions; and it would certainly have been 
e([ually successful on the third occasion had the plaintiff urged her 
objections in proper time. The power of Mahumdee Beebee to 
alienate the property in question is not disputed, and there is am- 
ple evidence of her having sold it to the plaintiff prior to its being 
inserted in the taleeka of the appellant ; for these reasons I agree 
with the principal sudder ameen that this sale ought to be set aside, 
and possession given to plaintiff with the amount of mesne profits 
fixed by the lower court. The petition of appeal is therefore reject- 
ed and the decree upheld. 

The Hhm August 184(5. 

Present: W. St. (iUINTIN, Officiating Juj3GE. 

No. 18. 

Appeal against the decree of the Sudder Ameen. 

Deguinber Sing and Salig Ram Sing, (Plaintiffs,) Appellants, 

versus 

Khajeh Mahomed Mehndee iftul Ujageer Sing, (Defendants,) 

• Respondents. 

This suit was instituted, on the 19th January 184(5, to recover 
the amount^f a decree, principal and interest, amounting to rupees 

The plaint sets forth that Khajeh Mahomed Mehndee gave a 
lease of 21 beegahs, 15 cottahs of aymah land to the plaintiffs ; and 
on their attempting to take possession they were hindered and 
prevented by Ujageer Sing, when a dispute arose, which Ujageer 
Sing made the subject of a suit in court and obtained a decree for 
rupees 324-0-9 against the plaintiffs and Khajeh Mahomed 
Mehndee ;%hat the plaintiffs paid rupees 216-3 on account of this 
decree, and since this ex pence was caused by the Khajeh and he 
refuses to pay it, this suit is instituted to recover that sum with 
interest thereon making a t<»tal of rupees 356-12-1 1. 

The defendant Khajeh Mahomed Mehndee replies, that this 
land was ruled as a rent free tenure to him under Regulation II. 
of 1811), and the plaintiffs took a lease of it at their own free will, 
and are therefore responsible for the conseciuences : if they have 
been dispossessed by Ujageer Sing, their remedy is against him, 
and that his own right to possession has been recognized by/Wl the 
courts, f 
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Ujjigoer Sing rty)Ucs that the institution of this suit is opposed 
to Regulation III. of 1793, and that Khajeh Mehndce is the re- 
sponsible person. 

The siidder amceji decides that the suit is groundless and op- 
posed to Regulation III. of 1/93; that since Ujageer Sing got a 
decree against the plaintiffs, no suit will lay against him ; and the 
decree of Ujageer Sing contains no order for the plaintiffs to seek 
a remedy against Khajeh Mahomed Mchiidee. The case is there- 
fore dismissed, and the plaintiffs fined 100 rupees for instituting an 
illegal, litigious, and groundless suit. 

Against this decree the plaintiffs appeal, firstly, because the 
introduction of Ujageer Sing’s name as defendant was more for the 
pur])ose of elucidating the case, than with the expectation of ob- 
taining a decree against him, and secondly, because they do not 
coiL%der that they have made themselves obnoxious to a fine. 

Judgment. 

I Jigree with the sudder ameen in his finding in this case. The 
dispute which is the origin of this suit was adjudicated in the case 
of Ujageer Sing versus the plaintiffs and Khajeh Mahomed Mehn- 
dee, when the latter party were declared to be jointly responsible 
for tfic damages their arrangement entailed on Ujageer Sing. I con- 
sider that the institution of this suit was opposed to Regulation III. 
of 17il3, and the imposition of the fine is quite applicable to the 
case. I therefore confirm the decree in all particulars, and saddle 
the appellants with all expenses, and fine them aiu^her hundred 
rupees for a litigious and vexatious appeal. 


The 27tii August 18-40. 

Present : W. St. QUINTIN, Officiating Judge. 

No. 138. 

Petition of Appeal against the decree of the Sudder Ameen Moon- 

siff of Arrah. 

Thakoor Dutt Roy, (Plaintiff,) Appellant, 
versus 

Bhyroo Punday and Isree Panday, (Defendants,) Respondents. 

Tins suit was instituted, on the 2Gth December 1845, to recover 
a bond debt amounting, principal and interest, to rupees 186,1 anna. 

Tlie plaint sets forth that a balance of 100 rupees was due 
from the defendants on mercantile dealings with the plaintiff, for 
which they gave a bond dated 29th Maiigli 1246 F. S., and in 
which they agreed to make good this amount by the full moon 
of Jejt 1246 F. S., and pledged 15 beegahs of cultivation as 
security; that the defendants having failed to pay, this suit is 
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iiistitutod to recov er the debt with interest thei/v'oii^ anioniitini^ to 
rupees 186-1. 

Bliyroo Panday denies the transaction, ami pleads that he and 
Isree Panday sold a joint cultivation to one Kunhya Sing, and, on 
his refusing to comply with an unreasonable demand of Isree Pan- 
day, on their dividing the sale proceeds, Isree Panday instigat(‘d 
DindealSing, the son of the plaintiff, to institutV this false suit, and 
that since 124‘J the plaintiff has been a prisoner In the jail. 

Isi'ce Panday also denies the transaction, and declares that the 
plaintiff has been in jail since 1242 F. 8., and that, if this bond 
was a hond fidv transaction, Dindeal Sing, the ])laintiff’s son, and 
other residents of the village must be cognizant of it, and that he 
is ready to abide by the oaths of Dindeal and Kalce Churn, tlie 
sons of the plaintiff. 

The moonsiff decides tliat the suit is a false one, alth6ugh 
the witnesses to the bond confirm the declaration of the plaintiff, 
and that since the plaintiff has failed to comply with the retjui- 
sition of his court dated 18th March 1840, to produce Dindeal 
Sing, the suit is dismissed. 

In the petition of appeal the plaintiff attempts to prove that the 
case ought to be decided without reference to Dindeal Sing, as he 
was not named as a witness in the suit. On the recpiisition oi this 
court, the plaintiff produces Dindeal Sing. 

Judgment. 

The moonsiff gives no reason^for his opinion that this suit is a 
false one, and he admits that the evidenee of the witnesses to the 
bond confirms the declaration of the plaintiff. The appellant has 
caused the attendance of Dindeal Sing before this court,, \i'ho now 
declares his readimvss to give evidence in the case ; and as I consider 
the inoonsiff’s present investigation to be unsatisfactory and incom- 
plete, and can see no ground for his supposition that the suit is a 
false one, I admit the appeal, reverse the decree, and return the 
case for re-investigation with reference to the aboie remarks. The 
usual order is passed for the return of the amount of stamp. 

The 2Stfi August 184(5, 

PuEi^hNT: W. 8t. QUINTIN, Officiating Judge. 

No. 

Appeal agnimt the decree of the Sudder Ameen Moormjf of 

Arrah. 

Musst. Sohawun, (Defendant,) Apptdhuit, 
versus 

Soudagur Roy, (Plaintiff,) Respondent. 

Mohit Roy, Objector. 

Tins suit was instituted, ontlie22d September 1845, to recover 
the sum of 1015 rup<*c:s, amount principal and interest of anji^^i ance 
on a lease. i 
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The pliiiiit Rt*tH ^orih that the defendant^ the wife of Soodasheo 
Sing deceased, ludd four bcegahs of land in the village of Singahee 
on a lease from Chowdree Maheeput Narain^, which she leased to 
the plaintiff at an annual jiimma of 4 rupees, taking 1(X) rupees in 
advance, and signed a bond drawn out in the name of the plaintift*^s 
son, a minor; that when the plaintiff went to cultivate the land, 
Moliit Hoy, the brother of the defendant's husband, brought a 
charge of plunder against him and others, and the defiMidant prefer- 
red a counter charge of a similar nature against Mohit Hoy, and 
whilst the charges were under investigation before the criminal 
court the defendant entered a petition denying the truth of her 
counter charge, and also that she ever gaye a lease of the land in 
dispute to the plaintiff. 

The magistrate ruled the possession of the land to Mohit Hoy 
umktV Act IV., by which the plaintiff was dispossessed ; and tliis 
suit is instituted to recover the sum advanced to the defendant with 
the legal interest thereon. 

Tlie defendant pleads the general issue, and declares she never 
had any land to let and that the bond has been forged by a third 
party. 

llie sudder aineen decides that the validity of the bond is 
established by the evidence of the plaintiff’s witnesses, and is 
confirmed by the petition of Mohit Roy ; and as the plaintiff 
did not attempt to set aside the magistrate’s ordt'r by whiidi 
he was dispossessed, he is entitled to a decree for the money he 
advanced to the defendant. » 

The petition of the appellant is an attempt to gainsay the ar- 
guments of the mooiisiff and to reverse the decree. 

Judgment. 

The validity of the bond is proved by sufficient evidence, and 
the bond contains a provision for the contingency which has 
arisen, viz. that in the event of the plaintiff Ix'ing disturbed in the 
])ossession of the four beegahs, he must look to the appellant for 
satisfaction. The magistrate’s award under Act IV. did disturb 
this possession and give the land to Mohit Hoy. If this lease was 
not entered into between the plaintiff and the appellant, what was 
the cause of Mohit Roy’s complaint under Act IV. ? For these 
reasons I confirm the decree of the lower court, with all expeiiccs 
oil the appellant. 
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The 28tii August 1846. / 

Present: W. St. (lUlNTIN, Officiating Judge. 

No. 141 of 1846. 

Appeal against the decree of the Sudder Arneen Mootmff of Arrah. 

Sheopersaud Siiig^ (Defendant,) Appellant, in the case of liaioa- 
surdeal, (Plaintiff,) Respondent, 
verms 

Sheopersaud Sing and Jankee Ram, (Defendants.) 

This suit was instituted, on the 5th Deceinlier 1845, to recover 
a deposit amounting, principal and interest, to 30-14-10. 

The plaint sets forth that the plaintiff in the presence of respect- 
able witnesses deposited the sum of 26 rupees 'vvitli the defendants, 
to meet the payment of a fine imposed on the plaintiff by the crimi- 
nal court. ^ 

That in Kartick 1252, the defendant Jankee Ram retiinicd 3 ru- 
pees, and this suit is instituted to recover the balance of the depo- 
sit amounting, principal and interest, to f30- 14-10. 

The defendants deny the transaction and plead the general issue. 

The moonsiff decides that the evidence of the plaintiff's witnesses 
proves the deposit to have been made 'with Sheopersaud Sing, and 
that Jankee Ram was not concerned in the tnmsaction: a degree is 
therefore passed against Sheopersaud Sing. 

Against this decree Sheopersaud Sing appeals, principally on the 
ground that if Jankee Ram is exempted from responsibility he 
ought to be so too. 

* Judgment. 

In my opinion oral evidence is not sufficient to prove this trans- 
action, it requires a docunuTit of some kind. The plaint sets forth 
that the money was deposited with both the defendants, whereas 
the evidence of the witnesses show that the deposit was not made 
with Jankee Ram at all : this takes away all appearance of truth 
from the plaintiff’s declaration. I therefore reverse this decree and 
dismiss the case with all costs on the plaintiffs. 

^ The 31st August 1846. 

Present : W. St. GtUINTlN, Officiating Judge. 

No. 142. 

Appeal against the decree of the Moonsiff of Dhumpjn. 

Lotun Roy,Doohinun Roy, and Baluk Roy, (Plaintiffs,) Appellants, 

versus 


Dowul Paiidee, (Defendant,) Respondent. 

Tms suit was instituted, on the I9th May 1845, to confirm pos- 
session in 40 beegidiS of land in the village of Alawalpoor Wlued at 
280 rupees. / 
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The declaration \of the plaintiffs is, that they are the proprietors 
of the village of Aliiwalpoor, and the adjoining village of Davee Dec- 
ree belongs to the defendant, that the boundaiy between these 
villages is marked by a continuous ridge running north and south. 
To the eastward of this ridge is the land of Alawalpoor and on the 
western side the lands of Davee Decree. That Jiccordiiig to the 
measurement of an amcen in 1243 F. S., the rukbah of Alawalpoor 
was 226 b., 15 c., 10 d., and that of Davee Decree 365 b., 12 b., and 
both villages were settled with the plaintiffs. That subsequently 
Davee Decree was sold at auction to the defendants, and both par- 
ties had possession according to their respective boundaries. That in 
1248 F. S., at the request of the defendant, an amecn was ap- 
pointed by the khas mehal department to mark off the boundary of 
Davee Decree, and he, in collusion with the defendant and in the 
face nf the measurement papers of 1230 F. S., and the maps of 
1240 and 1243 F. S., included 40 beegahs of the land of Alawal- 
poor in the boundary of Davee Decree. That this 40 beegahs is 
now, and has all along been in the possession of the plaintiffs. That 
in 1252 F. S., the officers of the professional survey also included 
this land in the hulkah of Davee Decree. That the burr tree which 
the ameen declared to exist on the eastern side of the boundary 
ridge, does not appear in the settlement papers ; and that 
the burr tree exhibited in the measurement map of 1230 has fal- 
len down. That the settlement papers show that the southern 
boundary of Alawalpoor unites with the village of Nagpoor, and 
the nullah Darmootee on the boundary of (!)hcinpoor :,and now ac- 
cording to the map of the survey, the southern boundary of Ala- 
Avalpoor does not extend *us far as the nullah of Darmootee: the 
boundary laid down by the survey is therefore^ incorrect. 

The defendant replies tliat not a ])eegah of Alawalpoor was in- 
cluded within the confines of Davee Decree, tliat this land claimed 
by the plaintiffs has always l>ecn in the possession of the defendant, 
that the plaintiffs made no appeal against the orders of the khas 
mehal officer, that these two villages were wyraiiah attached to 
Nagpoor and were separated and settled with the plaintiffs^ ances- 
tors, that Davee Decree came into the possession of the defendant 
by purchase, that, according to the statement of the ameen in 1230 
F. S., the eastern boundary of Davee Decree was defined by a con- 
tinuous ridge running north and south, on which is a burr tree 
near the wTstern corner of the north of Darmootee, and on the 
eastern side of this ridge is the land of the plaintiffs^ village. 
Lotun Roy plaintiff* admitted that this ridge was the boundary be- 
tween the villages, and even^paid a portion of the expenses to keep 
the ridge up. That formerly the plaintiffs had a boundary dispute 
about Davee Decree with the proprietors of the adjoining estate, 
when ^bitrators were appointed by the criminal court and on the 
agreem^t of both parties, who decided that this ridge with the 
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burr tree on it was the boundary between villages ; iirid if 
this award was unjust^ why were the plaintiffs satisfied with it ? 
This took place in 1236 F. S.j, and it was in conformity to 
this award that the survey laid down the boundary. The \ illages 
of Nagpoor and Alaw'ulpoor both belong to the ])laiutiffs ; and 
when the survey took place^ the plaintiffs had part of the rukbah 
of Alawalpoor included in that of Nagpoor^, and they now^ make 
an attempt to complete the rukbah of Alawalpoor by abstracting 
from the land of Davee Decree. 

The moonsiff decides that both parties are agretnl as to the ruk- 
bah of these two villages, but not as regards tlie boundary* The 
plaintiff declares there is no burr tree and the defendants that a 
burr tree does mark t!ie boundary. The papers of the ameen ap- 
pointed by this court to measure I)avee Decree siiovvs its rukbah ac- 
cording to the boundary pointed out by plniutilVs to be 31H bc'cgidis, 
11 cottalis* 15i dhoors, leaving 2H beegahs, 13 eottalis, Di dlioors, 
disputed land according to tlie boundary fjointcnl out by the d(‘h‘n- 
dant, making the nikbah to be 3 47-19-15, or less by 18-1-15 of the 
rukbah, according to th(‘ former set^kanent measurement. It is 
therefore evident* that the b(>\mdary pointed out by the plaintiffs 
is incorrect. 3'hc village of Davee l)ecn‘o was settled at a rukbah 
of 365-12 without (lisj)ute. The boiintlary declared by the (fefen- 
dant is the same as that which wasdehned by arbitration and agreed 
to by the plaintiffs, and llie plaintiffs’ suit is therefore groundless, 
and is dismissed. 

Against this decree the plaintiffs ap])eal and ask for a measure- 
ment of Alawalpoor, 

JrOOMKXT. 

I consider the moorisilT’s decree in this ease to be correct. It is 
clearly proved, that tlu‘ i'ontinuous ridge running north and soutli 
with the burr tree on the eastern side of it, has always been recog- 
iiiz(?d as the boundary between the two villages. There can be no 
occasion to mi*asure the plaintiffs’ village of Alawalpoor : the mea- 
surement of Davee Decree is (juite sufficient for the ends of justice. 
The pkiintiffs admit that Davee Decree was measured and settled 
with them a rukbah of 365 bgs., 12 c., and the present measure- 
ment according to il»eir definition of tlie boundary, shows a defici- 
ency of 47 bgs., 0 c., 14„5cl. in that amount of rukbah. For these 
reasons I confirm the moonsiff’s decree, with all costs on the appel- 
lants* 
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The 19th August 1846* 

Present : H. STAINFORTH, Judge, 

No. 3 of 1845. 

Appeal from Sirinath Bidla Bhagish, late Sudder Ameen. 
Mahomud Kuleem and others. Appellants, 


versus 

Neerusb Bebee, widow of Lall Mahomud, Respondent. 

Respondent declared |th of certain assessed and iinassessed 
estates to have been the pn>perty of her late husband, while |ths 
belonged to Mahomud Ufzul, Mahomud Abid, and appellants : 
that as she was a secluded woman, unable to manage scattered pro- 
perty, her husband gave her, under a deed of gift, dated 28th Mugh 
i 228, land in afew villages in proportion to one-sixteenth of the whole 
of the estates with two homestejuis, and placed her in possession 
according to a chittah or descriptive roll : that she went to Mecca, 
uu the 12th Phalgoon 1242, leaving Mahomud Uf/ul in charge of 
her property : and that, on her return, fin the 27th Bhadoon 
1244, his heirs, and appellants, and others, held it, and would not 
relinquish it ; and she therefore sued for possession of the land 
with mesne profits. 

Appellant answered, denying tlu^ declaration in the plaint, 
and alleging, in substance, that previously to the separation of 
their uncle, respondent's husband, from messing with his three 
brothers, the family possessed only the single talooka Ashuk 
Khuleel ; that their other tulookas were subsequently bought by 
appellants and their co-messiiig partners : that the rent free lands 
of motiza Shuiikerpoor> included in the alleged deed of gift, were 

f mrchased after its date ; and that the suit is barred by the law of 
imiUition* 

Mahomud Unsur, son of Mahomud Ufzul, brother of appellants, 
filed an answer admitting the deed of gift, but alleging that his 
father purchased the lai^ alienated by it, from respondent, on the 
occasion of her departure for Mecca. 

The sudder ameen, deeming the deed of gift in favor of respon* 
dent authentic, her possession indubitable, and her claim just, Imt 
having V filled to obtain, through the ameen deputed to make a 
lo<^ mi!^St]gation of the case, proof of seizin of the specific 
whichi^^ asserts herself to have pbssessed, gave her a d^^^ lor 
a shar^ol the #llhges in which she was donee, in prop<irtion to the 
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juit^ma appropriiit;?4i tp in jSiep4pf gift; provifduig tjbat a 
pi^oportionate i share of the price .pf inouzas an4 

Kamarkhayej^ ^hicli are among those yiUage^, and in which re- 
spondent an to have heid posseaf^o% but which, neyerthe^ 

less, seemed to have been purch^iledi subsequently to the ej^cecu-. 
tionof the said deed, should be paid for by respondent, by an 
equivalent sum being deducted from the mesne profits repeivahle 
from her opponent^ the amount of which was to be rendered deter- 
minate at the |ime of execution of the decree* 

Appellants now plead that the decree of the sudder ameen is 
not in conformity with respondent's claim: tliat the deed pf gift 
is not specific, and therefore void ; that respondent's possession of 
tlie lands claimed is not proved by the evidence of the witnesses 
adduced in court on the local enquiry, while their (appellants’) 
long adverse possession is fully established: that respondents has 
been allowed a share of the lakheraj land in moiiza Shunkerpoor, 
though it was proved to have been bought a fter the date of the 
deed of gift : that the sons of Mahomud Ufzul are colluding with 
respondent : that Mahomud UfzuFs evidence attesting the deed of 
gift, in the suit instituted in 1234 B. S., claiming Musumut 
Khytur as a slave, was given from enmity : and that as they 
(appellants) were not parties to the said suit, or cognizant of its 
institution, they can^not be affected by it. 

The sudder ameen has most strangely supposed both that the 
lands^in Shunkerpoor and Kamarkhaye were purchased after the 
date of the deed of sale, though included in it, and also that the 
deed of gift iS an authentic document — not considering that the 
two^suppositioiis are utterly incompatible, and that the former is 
absolutely destructive of the latter ; and he has given a decree for 
what is not claimed, for possession of portiom of villages, with 
defined boundaries, is claimed, while possession of a proportionate 
sham those villages without any regard to boundaries is decreed. 
Such a decree, obviously, cannot be upheld. 

The objections adVanced by appellants relative to alleged lapse 
of time in suing, want of specification in the deed of gift, the ac- 
qai^itkmof $oin| of the lands included in it subsequently to the 
date of its e|^ecullon, and all such defects and inconsistenctes, real 
or imaginary, imist be held cured and recoheUed, if it be proved 
that responnent was, as she asserts, in po^esslon under the deed 
of of ^e lands claimed by Iter from 122B tq in su(^ 
esse the au^enticity of the deed gi% md consent to 

it, wHI be presumed, and respondentia claiin and 
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probable ; but they fatiYe been unable to diet^il the bohndaiies^ and 
their evidence is therefore inconclusive. Under these cifOurti- 
stances, I ami of opinion that a further local investigation iS ttCTOB- 
Mry: that an ameen should, if possible, be selected^ who wilt act 
impartially, and who has ability to detect and expose any confede- 
TMy which may exist' against respondent ; that he should be fur- 
nished with a copy of the plaint and of the chitta ; be directed to 
ascertain, from respondent’s agent, ’ the precise locality of each 
parcel of the land claimed s compare its boundaries with those in 
the chitta: and ascertain, on the snot, from the evidence of the 
parties, and of disinterested person *cognizant of the fticts, who 
held possession from 1228 to 1242. With this view of the case, it 
is necessary to remand it, and as the office of sudder ameen of 
Sylhet is abolished. 

It is or»ered, 

That the decree of the sudder ameen be reversed, and that the suit 
be transferred, for re-investigation and decision, to the court of the 
principal sudder ameen, who, in his decree, wiH provide for all the 
costs of this appeal, saving the price of the stamp on which the 
petition of appeal is written, which will be returned. 

The 19th August 1846. 

* Present: H. STAINFORTH, Judge. 

No. 8 of 1846. 

Appeal from the late Mr. Bird, Moomiff of Lmfykurpoor. 

Sheikh Dunna and others. Appellants, 
versus 

Manick Rani''*Deb, Respondent. 

Appsudants sued to recover, with penalty, 15 rupees^ extorted 
from them with aid of a peada, taken out under Regulation V IL 
1799 , notwithstanding tluit they cultivated no land.belonging to 
respondent. 

l^spondent admitted having taken out process under , the Re- 
gulation quoted, on dwm of 4 rupees, 7 annas, rent for 1250, 
wbiii^ he realized with I rupee, 12 annas expenses. s 

, • The mooBsiflf, on the grounds of, discrepancies in the evidence, 
of the «i?actioB of 15 mpees not being dearly made out, md stf 
ap^lant# having suffilPi sb^ weeks to elapse without adducing 
their>re*neining vritnesses# dismissed the suit. . 

Ap^lhnts now dlege that their claim is proved ;by the qvi- 
de»Be.^i#dw^ witkotherv'n^tter8,.w. A', ..vi; - 
It app«sw»(to jne wUy proved,, by the evidence on eec<»d*i:jH^ 
thtprQe«edii»gitin.tbe.f«it under Acfei^V.^ of IW, thatmipept^^ 
is Intj^seieiion^qf on aeceunt of.vri»ich w *e^ 
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lized, and it is also iii my judgment satisfactorily proved by ap- 
pellants’ witnasaea, supported as they are by the omlaaion, in the 
receipt given by respondent, of the sum received by him, that 
he exacted the sum. of 15 rupees when only entitled to rupees 
6-3, including expences. Uuaer these circumatancea 1 am of 
opinion that appeUants are entitled to recover the difference, with 
an eqtial sum as penalty, ‘ '* 

It is THBRBronB ordbrbd, 

That the decree of the moonsiff be reversed, and that appellants 
do recover Atom respondent S- 13, with an equal sum as penal- 
ty, together with costs in both coyrts, in proportion to the amount 
decreed, with interest from the date of the moonsiff’s decree 
to the date of realization. Kespondcitt’s expencca being his 
own loss. 

The 21st August 1846. 

Present: H. STAINFORTH, JunoE. 

No. 9 of 1815. 

Appeal from Nnseeroodeen Mahomttd, Officiating Sudder Ameen. 

Israil Allee and others, Appellants, 
versus 

Mahomud Wa/eer and others. Respondents. 

Respondents, the formei* proprietors of talooku Mahomud 
Nowaz, alleged in their plaint that Mahomud Ameer, who had 
bought the said talookn at auction, sold ^^ths of it to them before 
they had relinquished possession, on the 2l8t Kartik 1245, iitidcr 
a deed of sale in the name of Mahqmud Riisheed; and that a]>pel- 
laots, colluding with the auction purchaser, bad dispossessed them, 
of p^ through aid of an ameen deputed by the civil court, and 
of the remainder, in 1248, thro:igh two suits in the criminal court ; 
and they accordingly sued for possession with mesne profits. 

Mahomud Allee, son-in-law of the auction purchaser, filed an 
answer denyinj|^the purchase and consequent possession of re- 
spondents, aHeging that the auction purchaser sold -^ths of 
the talooka to (Unwar Allee, brother of Noor Allee, who again 
sold tVtb to Israil AUee, and that on the 21at Sawun 1250, the auc- 
tion purchaser gold the renudning iSthH ^jbint, the defendant, and 
ids nephew Mahomud SKurreef, deUverl^poggession ; with other 
mgtiters. 

Noor AUee, laftdl Allee, and Azera Bebee, filed m answer in 
conformity with that of Mahomed Allee ; Ay^ Bedboe discUim- 
ins any concern in the !and*uiider Utupitionu 
The nfiidatttig gtuideitanieen, on the grounds recorded by him, 
gave a decree against certain oi the defendants, providing, among 

/ 
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otfier matters, that the amount of mesnt? profits payable to re- 
spondents should be settled at the time of the execution of the 
decree ; and he subsequently held a proceeding declaring that 
Mahomud Shurreef had been inadvertently recorded as liable under 
the decree,, instead of his mother Firman Bebee* 

Appellants now allege that their defence is proved : they take 
exception to the inclusion and subsequent exclusion from the de- 
cree of Mahomud Shurreef ; impugn, as fraudulently recorded, 
the deposition of Mahomud Ameer, the seller, before the fouj- 
daree court : assert that the seller, not being seized of the pro- 
perty, could not sell it : declare thfe deed of sale to Mahomud 
Alee to deserve preference in consequence of registration : aud urge 
that had the sale to respondents been true, the latter would never 
have attempted to effect assessment of the khannah barec lands 
of the talooka;with other immaterial matter. 

But in 1247 B. S., before the purcliase by Mahomud Alee in 
1250, the auction purchaser himself admitted the sale to respon- 
dents, in his statement before the magistrate, which does not 
appear to me to indicate fraud on the part of respondents, as their 
purchase is, in the same statement, attempted to be invalidated. 
Moreover it is attested by evidence of Surroop Chimd Dut and 
llam, Shurun, witnesses examined in the suit Drought to reverse 
the auction sale in which the auction purchaser aud Mahomud 
Alee, appellant, were defendants, and of Russool Buksh, witness 
in the present suit, all three having witnessed execution of the 
deed of sale to respondents in the name of the late Mahomud Ra- 
slieed; and, on these grounds, I unhesitatingly pronounce the 
purchase by respondents to be a hona fide transaction. Moreover 
seizin of the seller does not appear from Macnaghten’s Princi- 
ples and Precedents of Mahomedan Law^^ to be indispensable in a 
transaction of sale ; and, under the law, a registered deed docs not 
supersede a b(ma fide deed not register^ ; nor can the attempt, by 
rt^spondents, to effect assessment of the khanah barce lands, how- 
ever fraudulent as an endeavour to hold exclusive possession of 
them, be held to cast suspicion on their purchase ; and as the pur- 
chase by Mahomud Alee, in 1260 B. S., took place subsequently 
to the purchase, in 1245, of respondents, now upheld, and the pur*- 
chase, in 1246, by Unwar Alee, which is not disputed, it appears 
to me just to give respondents possession from the share purchased 
by the said Mahomucl Alp, with mesne profits, Calculated on the 
uiilmpugncd estimate made by the ameen deputed for the pur- 
pose, payable by Mahomud Ameer the auction purchaser, as well 
as Mahomud Alee, Israil Alee, Noor Alee, brother, and Huleema 
IJebee, widow of Unwar Alee, who aided in dispossessing respoiid- 
(‘nts, aud to absolve Ayesa Bebee and Mahomud Shurireef, the 
from personal responsiblity under this decree. * 
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It ts THirnBFOfts OADBueo^ 

That the decree of the officiating sudder ameen be amended : 
that resjpondenfs be put in poeseesion of the /ffths of the talooka 
purchased by them, the samebeing taken from the -i-fths purchased 
by Mahomed Alee : that they be entitled to recover mesne prohts 
(aggregating, up to the date of this decree, rupees 185-6-4,) 
with interest, calculated in the usual uay from the date of 
suit (the time for which it is prayed for) to the date of realization, 
with their costs in proportion to the value of the property decreed, 
with interest to the time of realization from Mahomud Ameer, Ma- 
homud Alee, Noor Alee, Isrjul Alee, and Iluleema Bebee ; appel- 
lants’ expenses being their own loss, and Ayesa Bebee and Maho- 
mud Shurreef being discharged from personal liability under this 
decree. 

The 29t« August 1846. 

Present: H. STAINFORTIl, Judge. 

No. 10 of 1846. 

Appeal from Nuzeeroodeen Mahomnd, Officiating Sudder Ameen. 

Ruttuu Bullub Das, Appellant, 

verms 

Kumlukaut Surinah, Respondent. 

Appellant sued, on the 11th Bysakh 1252 B. S., for rupees 
524-6-8, as t^e balance, principal and interest, due under a bond 
dated 24th Bysakh 1246, on which 198 rupees, 15 annas, is 
alleged to have been paid at various times, the last payment hav- 
ing been made on the 22nd Sawun 1247. 

Respondent denied the transaction, pleading that the suit was 
preferred from enmity, arising from a case under Act IV. of 1840, 
after lapse of more than tyelve years from the date of the alleged 
ground of action, and Jhat of the persons named as conveyers of 
the alleged instalments, some were dead, and the rest under 
appellant’s influence ; with other immateriid matter. 

The officiating sudder ameen dismissed the suit, principally be- 
cause it had%tot been instituted within twelve years, the ordinary 
time albwed by Section 14, Regulation III. 1793, and because 
the evidence adduced and proposed to be adduced by appellant 
appeared insuffi^ent to exempt his elfdnoafrom the bar created by 
the said law. 

Appellant, in his petition of appeal, controverts this view of the 
case, knd alleges that he has not rad a ffiir opportunity of prov- 
ing tits claim ; with other matter. 

The la|v quoted undoubtedly bars a suit for a debt after lapse of 
twelve yearly, from presumption th^t tire debt ha* been paid ; but 
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such presumption is i^emoved and a new cause of action constitut- 
ed by acknowledgment of the debt on the ])art of the debtor^ and 
part payment within twelve years previously to the institution of 
a suit, is an acknowledgment sufficient to remove the presump- 
tion mentioned and revive the claim. Under these circumstances it 
appears to me necessary to remand the suit, in order that appellant 
may have a full and fair opportunity of producing such evidence of 
his claim as he may be able to prefer, his opponent also being at 
liberty to do the same ; and as the office of sudder amcen in Sylhet 
no longer exists,. 

It is ordered, 

That the decree of tlie officiating sudder ameen be reversed, and 
that the suit be transferred to the principal sudder ameed, for re- 
investigation and decision, in which the costs of this appeal (with 
the ^ception of the price of the stamp on which the petition of 
appeal is written, which \^ill be refunded) will be duly pro- 
vided for. 


The 28™ August 1846. 

. Present : H. STAINFOIITH, Judge. 

No. 1 of 1846. 

Appeal from the late Mr, Bird^ Moonsiff of Lmlikurpoor, 
Roop Chaud Dutt, Appellant, ^ 
versm 

Kasheenath Dut, Respondent. 

Respondent, whose former suit was struck off in default, has 
again sued to recover money under a bond, dated 4th By sack 
1233 B. S. 

Appellant denied the claim, and advanced several defensive pleas. 

The moonsiflf decreed in favor of respondent on the grounds 
recorded by him. 

Appellant now pleads, among other matters, that respondent's 
claim is not proved as required by the law. 

I find that the claim is not substantiated as required by Section 
15, Regulation III. 1793, extended to the courts of the moonsiffs 
by Section 14, Regulation XXIII. 1814 ; the bond not having been 
proved to have been executed in the presence of two credible wit- 
nesses, or consideration for it to have been received. 

It is therefore ordered, 

That appeal be decreed, and the decree of the moonsiff be re- 
versed, witn costs against respondent. 
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I»iibsi&nt; H. STAINFORTH, Judgb, 
No.S5oM846. . 

Appeal firom the late Mr. Bird, Moensiff of Luthkwrpoor. 

Bam Persbad, Appellantj . ; : 

versue . 

Tiloke Ram Naye and others. Respondents. 

Appellant states that, as his daughter was playing with the 
^ughter of liioke Ramy defendant, their shell ornaments were 
interi^anged by the children ; that, in consequence, Tjloke Ram 
and his sons sent Zeaoollah burkundaz and Manoolah chowkee- 
dar to search his house; that these functionaries came to his 
house in^is absence — stood in the veranda — caused his wife to 
give up the dmaments— sHid foully abused her, thereby injuring 
appellants character to the extent of rupees 32, for which he 
sues. . 

Tiloke Ram, Sheeb Ram, Deep Ram, and Sham Ram, respond- 
ents, confirm the fact of the interchange of the ornaments, ob- 
serving that it was clear, from appellant’s declaration, that they, 
the respondents, took no part in searching appellant’s house, and 
therefore could not have injured him ; they also aver the damages 
claimed to be excessive. 

Manoolah chowkeedar denies the justice of the claim, and 
states that Deep Ram complained of the loss of the ornaments to 
the.burkundauz, who had assembled the villagers for the purpose 

cbllectitig his, the chowkeedar’s, wages, and that he went to 
call appellant, but was told by the inmates of his house that he 
was not at home. 

The moonsifif dismissed the suit as unproved. 

Appellant alleged that his claim is made out, and that he has 
further evidence forthcoming if necessary. 

No reason is give^ for. a false suit; inde^, respondents’ an- 
swers ihfficate that the suit has a true fouudation, and three wit- 
nesses have sworn that the chowkeedar and burkundaz, or piada, 
whose name is not satisfactorily proved, went to appellant’s house 
and gave his vti|e foul abuse: so that tiiSre can be little doubt 
tlpt,8ninj|(ry.fias beep emnmitted, for which rappi^ion sbrndidbe 
made. IJndei^ such cieeumatances, I am,«. opinion that,,bi^<me 
thsmU^ng the suit, the moonsiff should have deputed an mimieh 
to fovestigsto the the case, iiMdihiing ihe eatont 

df dant^es prmiev to W a3«^^ be proved^ to he due, eeid 

; It t« QIinERSi), 

That the deciee ed the Impoualir he reirattodf tha siid^ 
nttoded 

Rus appeal al- piovide4i^;«h''the 
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The 30th August 1846. 

Present: H. STAlNPOJtTH/ Judge. 

No. 107 of 1846. 

Appeal from Mafmmd Morad^ Moom^ of Hingajeeah. 

Sheik Huzaree, Appellant, 
versos 

Sheik Shuma and others, Respondents. 

Appellant sued for the value of two kids, which he 
to have been prematurely born and to have died from their dam 
having been beaten for trespassing on respondents^ field. 

Pour of the persons sued filed an answer, denying the declara- 
tion in the plaint, and advancing several defensive pleas. 

The moonsiif dismissed the suit as unproved. 

Appellant now alleges that two of the respondents agreed to pay 
for the kids, and that the moonsiff, if he could not rely on appellant's 
witnesses, should have made a local investigation of the case. 

1 concur with the moonsiff in holding the beating the goat, with 
the consequence ascribed, and the agreement by two of the re- 
spondents, to be unproved ; and, as the alleged eye witnesses of the 
beatimg have failed to prove it, a local investigation must obvious- 
ly be useless. 

It is therefore ordered. 

That the appeal be ^dismissed, and the decree of the moonsiff be 
affirmed, with costs against appellant. « 

The 31st August 1846. 

Present : H. STAINFORTH, Judge. 

No. 48 of 1846. 

Appeal from Mahomud Morad, Moonsiff^ Hingajeah, 

* Punaoollah, Appellant, 

verms 

Mahomud Roop, Respondent. 

Appellant sued to recover, with interest, rupees 16, advanced 
by him on pledge of silver ornaments effect^ on the 15th Magh 
lk4/ . .... 

Respondent denied the transaction, pleading alibis and alleged 
that the suit was made up by one Sunjur Mahomud* 

Thd moonsiff dismisOed the suit on the grounds recorded by 

hiiDf 

Appellant Alleges that he carries on business as a mahajun, and 
that ms alleged connection with Sdnjur Mahomnd is false, &c. * 

Bm staleness of the alleged transaction; as one 
without a ^renders it extren^eiy suspicious j no accduht bobk 
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is forthcoming, though appellant alleges himself to carry on 
business as a mahajun : and witnesses have sworn to Sunjur 
Mahomud’s offer to file a razeenamah, in this suit and in another 
which he had instituted> ih bis own name, .against respondent, if 
the latter would relinquish some land to him and under th'Tse 
suspicious circumstances I distrust the evidence adduced by ap- 
pellant, and deem his claim to be unproved. 

It is therebobb ordered. 

That the appeal be dismissed, and the decree of the moonsiff be 
affirmed, with costs of appeal against appellant. 

The SlsT August 1846. 

•Present: H. STAINPORTH, Judge. 

No. 94 of 1846. 


Appeal firom Hergouree Bose, Moonsiff of Russoolgunge, ■ 

Mahomed Nazim, Appellant, 
versus 

Waris Mundil and another, Respondents. 

Appellant sued to recover, with interest, rupees 44, alleged to 
have been advanced to Waris Mundil, on the security qf Sheik 
Mogul, on 5th Jeyt 1249 B. S. , 

Waris Mundul and Sheik Mogul answered, denying the transac- 
tion, pleading alibi, and alleging that the suit was fraudulently 
made up in consequence of one, instituted by Mahomud Ushruf, 
appellant’s co-messing son, against Waris Mahomud and others, 
having been dismissed by this court. 

The moonsiff dismissed appellant’s claim on the grounds record- 
ed by him. . 

Appellant nqw alleges that his claim is fuUy made out, with 
other immaterial matter. 


I find that the suit. No. 77> instituted by Mahomud Ushruf 
against Waris Mundul, respondent in tills case, and others, was 
dismissed on the 26th February 1845, and it is extremely impro- 
babb^ that if the bond on which the present suit is founded had 
b^n in e^ist^ce at tliat time, appellant, who is admitted by his 
vaqneel to lip ffither of the *wd Maiwmud Ushruf* would have de- 
fcrred bringing' forward this suit which was lipt iniitituted before 
the Idrii Janumy 18^. On this ground, arid because some of the 
tribae^esln y^eie i^fomes ip rimt msritul^ by Msho- 

mud Ushruf, l.look up^i^pfli^^s claim as extrepiely suPpiefous, 
«p<^^vARjprobahil%,..|rimdidePtly of thefoil- 

ure of thid'^pixferrejyi: % hb* sqi»> ;■ . .V 

^ .It, its 


'Thatthei^paltbe,-; 


ipud tlm.ila<p«e'.,ol tbe-p^hMiffibe 
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The 11th August 1846. 

Present i T. BRUCE, Judge. 

No. 154 of 1846. 

Regular Appeal from a decision of Moonshee Rumeezooddeen^ Moon* 
Noornuggevy dated 27th May 1846. 

Muddun Mohun Sahoo and others, (Defendants,) Appellants, 

versus 

Kasheenath and others, (Plaintiffs,) Respondents. 

Suit laid at rupees 103-11. 

This was a suit for the recovery of a bond debt^^ith interest. 
The appeal is dismissed on default, under the provisions of 
Act XXIX, of 1841, appellants having failed to file the requisite 
pleading, setting forth the grounds and reasons of appeal, within 
six weeks from the 29th June, the date of appeal. 

The 12th August 1846. 

Present: T. BRUCE, Judge. 

No. 113 of 184<>i 

Regular Appeal from a decision of Moonshee Mahomed Amah, 
1st Grade Moonsiff of Ameergongy dated bth May 1846. 

Kumla Kaunth Bhudder, (Defendant,) Appellant, 
versus 

Mahomed Khuleel and three others, (Plaintiffs,) Respondents. 

Suit laid at rupees GO. 

This was an action for the recovery of the above snm, alleged 
to have been extorted from the plaintiffs by the appellant, who, 
at the time, was an acting darogah of police, and other defendants 
not present in appeal. 

One of the defendants, a thannah attorney, acknowledged hav- 
ing concerned in tne transaction, as an agent of the appel- 
ant; and on this acknowledgment, and the evidence of fourwit- 
Ihesses on the part of the plaintiffs, a decree was passed against 
this appellant, as principal. The evidence adduced by the plain- 
unquestionably goes to prove their case ; but the 
of due witnesi^ coincides so exactly ivith that of letn- 
pthee, th^, linder the circuinstancCs, thfe wboie beeothes 
suspicion. It does not appear* by what means the plaintim, who 
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cultivators, lo^.the soil, were. enabled to ^rodiiM,v.oii la 
(Hji^Sn ftmergeigic}^ so Wgo a .sum.; and 'it is .not credible that 
the appellant would hare ventured to take it from them, without 
any attempt at concealment, fuact! before the mtnesses and several 
i^ex; persjons, in. ^.manner described in the evideheet' If tlie 
pl^ntir^ are to , be believed, credit must be given to the very im- 
ptoba|}le, statement that one reason for complying with the de- 
mands 0 $. the appellant was, that the money could be recovered 
in a court of justice., ^e. acknowledgment d .one of the do- 
fcmd^its, ,biefoi:^ alluded to, in no way aifocts this view of the 
.C^ ; for,, the class of persons to which he belongs, is, generally 
speaking, a y«^ disreputable one } and one of the witnesses is al- 
most in ^imnoC'premcament. The circumstance of a complaint 
not having been lodged in the. first instance, in the criminal court, 
is, in itself, suspicious, as experience shows. 

The evidence, adduced by the plaintiff is certainly not of a cha- 
racter to justify the confirmation of the decision of the lower court, 
a decision wipfcb, if uphdd, would not only deprive the appellant 
of his present situation, that of a tbannah mohurir, but probably 
of the power d ever obt^ing an honest livelihood, and cast a 
«^ma on his character which would last for life. The moonsiff’s 
decision is therefore reversed, and the plaintiff’s suit dismissed 
with costs. 


* ' , The 12th August 1846. 

. Present: T. BRUCE, Judge. 

No. 125 of 1846. 

Reguhir Jifpeai from « decition of Moohy UttafAlhf, Moonoiff of 
• dofed 8/A ifop 1846. 

Kheda Gazee, (Defendant,) Appellant, 

' ". ’ veram 


Ahmed Khan, Cazee, (ITaintiff,) Respon^nt. 
St7'iTlaidatnmee8 3-12. . ' ' 

This was sb ju^n brq|^ht Jty! a peigunnah dazee, for the reco- 
very of fees for ^the celebiatidn o/ three kl»,.^doll«k, 


in the fwA, 9 f,,Se'iiHjmS^ o|i||:,;defe^imt8 be- 

sides thd apwllint^ wf were exdaer^d hy ihe ' mooosiff 


scrib^hy 


I, gs de- 
moollah, of 
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fee of two iMnas^ irt itfjBWs of this^kindy was heM to be easisiMnary 
and snffleieut.' lliat dedSaiMr, however, bore reiereB^ ite a-'^Siar- 

The ¥es|)Otrde!!at, ott'the othet’handv a decision, of 

the prindpal stidder aoieen of this distriet, in which df'Ode 
iiipee was* declared usual and'proper; and this- deds&in -wliii 
^ven in a ease arising* out of a dlsjute -which decurfted'wittiin the 
' jurisdiction* of the respondent. He alsb brought witnesses who 
deposed that his claim ol one * ru^ee eight annas for each m|nri* 
age, -was customary and usual. - The moonsiff gave a dhcrSe fil ^e 
rate 'Sllowed by the principal sadder ameen, viz. one rupee, iiadd 
on the ground that the pmmient made to the moolhdi in hO way 
prejudiced or affected the claim of the cazee/ to the ususd feesJ' 
From this decision, the party east appeals ; and there can he ho 
doubt as to its illegality. Section 8, Regulation XXXIX. of 17^, 
declares that the cazees are not to exact any fees " excepting 
such as the parties concerned may voluntarily agree to pay,” 
^d Constructmh No. 1042 states, that, although a- cazeC Inay Sue 
to recover what he may consider himself entitled to, as fees of 
office, " it rests -with the court to determine the exteWt tb Whiih 
such claim should be admitted, and it must be remembered thkt 
the payment of fees is entirely voluntary” In the present case, of 
" the party concerned,” it has never been alleged that he ever 
entered into any agreement with the cazee ; and it is proved by 
his witnesses, and has never been denied by the cazce hunself, 
that fees equal in amount to those decreed by this court in a 
similar case, on a former occasion, have been paid to the moollah 
or deputy ; while the moonsiffs assumption that the cazee is en- 
titled to fees, over and above the sum ptud to bis mqoUab> is al- 
together groundless, and unsupported by anyflimdence whatever. 
Under these circumstances the decision of the lower court is re- 
versed, and the re^ndent’s ({dmntifTs) suit dismissed with all 
costs. 

The 12th August 1046. 

Present: T. BRUCE, Judge. 

No. 170 ofl846. , . 

Hemlat AmM/rm a decision of Denohun^/too Chowdryf 
Mm^^'lhohkibaggrc^ dafid June 1846. 

Tarrfi Ghazee, (DefOTdwatyjjApjpdbuity y^^^^ 

, , 'h-: v? i' 

, . Me^;,B!eait!b4 4]E!kdntSff,) |^Sp!9^^ 

'Stiit''fiB‘t'he'Decovery'of.tbie fracwe'tKiiny'as 
eirinIniMOpotttoii 0^ tbe wrodiwe el d betid-#it m 

teux io ^d'to the plaintiff, by the defshdaht^ ohnci^^ 
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1252 Bk 8. l%te defendant aektiondedi^ that he had enjoyed the 
produce of tlie<|;avden during' the peviod ipecified $ bat ^ead<Hl 
payment of itnt to die plaintif'a brother, who, he alleged, was joint 
prc^iletor with the plaintiff ; and put in what purported to be a 
recidpt for the rent sued for, granted by the former for himsetf and 
his brother. The case was postponeo on several occasions With 
the view of enabling the defendant to take measures for the at> 
tettdatice of his witnesses, who, although duly summoned, bad frdled 
to i^pear ; but as he still neglected to proceed in the case, and as 
the plaintiff's statement had been proved by witnesses, a deeree was 
givhn against hhn. In appeal, he advances nothing new, and shews 
no eottse for hia previous neglect: the moonsiff’s deeisiiHi is there- 
fore eoufirmed Without summoning the’Vespondent, 

The 18th Avocst 1846. . 

Present: T. BRUCE, Judge. 

No. 169 of 1846. 

Regulttr Appeal from a deciawn of Mooloy Imdad AH, Moowtiff of 
Naaairmigger, dated ISM Mag 1846. 

Musst. Meherjaun Bebee, for herself, and as guardian of her son 
Samdool Ali, a minor, (Defendant,) Appellant, 

versus • 

Nursingh Bal, (Plaintiff,) and on his decease, his sons' Nubkissen 
Rai and Rauj Kishen Ray, Respondents. 

Suit laid at rupees 2.66-14-11-16. 

This was a suit for restitution of possession on droons 2-3-15 
of landj in kismut Sulponoagaon, pergunnah Semel, with mesne 
profits at the rate of 6 annas per kaiiee, with interest. The 
appeals in this casfe and in Nb. 160, are from one and the same 
dedsion, and mi^ haic been preferred together, the appellants 
in both cases being proprietors of a joint undivided zemiiidaree, 
and fiecree having issued against them conjointly. Fur the reasons 
^ven in the judgment in the other case, (No. 160,) the appeal is 
dismissed, with costs. A copy of the judgment will be filed m this 
case. 

^ The 19th August 1846. 
fliBSEtfT; T. BRUCE, Jubos. 

No. 160 of 1846. 

Begakr Agp^d a demim of Moolvy Imdad AH, Mowuiff of 
fJtj^rptggar, dated 12M Mag 1846, 
]>ewanJ4ii«i<)Wur Ali, (I>€fen4ant,} 4p|i4lWj> 
versus 

NttrSBM^ JW, Md Oh lus decease, 'bid' :mhs Nubkiilbeh 

- . , , , 
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m:. 

, Tbjis WM a«uit 

of land, fin ldflmu|,u^u||Kp99$g^ 

profits attboJ)!»te.^l6-al)Haa^par>ilaM<)$^ .ipter^s^. 'kijmm-tU-' 

k,The.' reripoij4lB»tf-'»ie«' joint |«ro^etoni,'^A|H|^.fl«^^ 
d«;h8.i9hj^!e,HC»f slihO'ipeigunniA 
iR:.^o. o|,.tbor,3 aitnip^. 8 
puts 4f} olainie4 by4be opposlng^pantios, w 
rrapoctu^, zoofteondaries... In the original suit, tbe..^r^ 

' eluded anaong the deferadants, but, having been cebeyod ol jl^hir 
lity,,bs pe lower court, they did n^t appeid* ; Tb^t 
8ti^:t^.tfac^ enjoyed un^turl)^ posseSj^ion up p 
but iirthe following year were .ejected by force, hy Pe '^pWnjt, 

and his co-sharer MusstvMeherjaup, pe.appellant in qjise 
The appellant in this case (Monowur Ali) denies that the respon- 
dents ever had possession, or that the land ever formed a part of 
their estate. He ui^es that Nursingh JEtai was, notoriously, not 
a person who would have allowed himself to be thus defrauded of 
hfo just rights for so , long a period as eight years, without 
adoption of measures, legal or niegal,-for redrei^$ aud, further, 
that he (appellant) was entitled to a nonsuit on. Pe,;folfoui4ng< 
grounds. 1^, because Pe boundaries of the land, wfop consist 
of 45 fields, were not described in Pe pMnt; and 2ndly, because 
one and the same cause of action had be^fi'divided -into five difiP^<t<, 
ent suits. The plea of Meherjaun. (appellant in case No. 159) was 
to the same effect ; but she forther denied that the kismnt in 
tion contained any land belonging , to .the respondPt’s zemeeuhSr 
ree, First, wtp regard to the. reasons advanced for a nousu^;*. 
Unquestionably, it would have been moi^ regular to have pe6i^ed 
the boiuidaries, in the plaint j but, as the objection on Pat score 
was overruled by the lower court, and the aefodfe remedfod in the 
reply, it Woujd not' seeiu necessary, at this stage of the proceePngs, 
to nonsuit the respendenfo. Wip reg^ to the|whgcd diyji^hg 
of pe Pose ofactioh/Pwe is nothing to shew Pai Pe.phste.iyp': 
one and Pe samh. It would appeifr, from Pe respondents’ sfote- ' 
ment, Pat they had been Pspossess^ Pe.eppellenhh 
ral small portions of land in different kismuts ; but Pe appdlantii*^ 
deny Pe legation, andjtis no where sfoted Pat Pe ejectment in 
Pe diffi^nt suite;., fdtbpugh s^d h^ve telPiaji^ t^he 
same period, \u.,f(Ci^aedVi6h,,(nfo '^d ,^^e,'bl^,dh eny.e^mc 

claim or plea, objpcnqhjpeiefofo, fo also oveirij^* . in re-r 

pl^ to'Vbat'the dpj^ilahte'.ii^y .relariyetopd^dfd^%?liidiih^iiw 
suit, the rreptedPfo hr^ th^ it ^ree' th^ .rcjefoti Pe epnpnifd.' 
absence' firOBi''Pe'ulidrictfof ’Pd PP' 9S^edii^d1!'MrSjh^h''’ltai, and; 

oa'^'Pe''''evideiM:e of%IPntrei4»a»!i!%»dbed^^ 
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proofs, in the Ehape of receipts for rent, cnboolyuts, and accounts 
c#Memands, xoltectiohsi and balances/ The appellants filed no 
documentary evidence, but brought forvrard witness^^ to prove 
their plea. > The UK)onsifr confirmed the ameeu^s report; and gave 
a decree !n fkvor of respondents^ aside « number of cuboo- 

lyuts filed by the appellants slibsequently to the receipt of the 
ameen^s report, on the ground that the names of ryuts given in 
the Ciiboolyuts differed from those recorded in the rejoinder ; and 
that the whole of tlie cuboolyuts purported to have b^n executed 
in favor of one Azmut, a farmer, on the fact of whose occupation 
of the land in dispute, in all the fi^e cases before referred to, the 
appellants’ claim rested, and who, as appeared from his oWn evi- 
dence, teas the lessee of the land in dispute alone. In reply to the 
plea of the appellant Meherjaun, that the kismiit contained no 
land belonging to their zemeendaree, the respondents, in appeal, 
filed copy of an official document in the karkoon dufter, in the 
office of the Accountant General, dated 1179 B. S., which 
shewed that the kismut did contain land attached to their estate ; 
and that plea was no longer urged. It is admitted by all parties, 
that no butwarrah or measurement of the two zemeendaries ever 
took place. The case for the appellants rests solely on the evi- 
dence of their witnesses examined by the ameen, evidence which, 
under the circumstances, amounts literally to nothing. The ap- 
peal is therefore dismissed with costs, and the decision of the 
lower court affirmed. 


. The 19th August 1846. 

Present: T. BRUCE, Judge. 

No. 161 of 1846, 

Re^la/r Appeal from a decision of Moulvee Imdad Aliy Moomiff of 
Nassirmgger, dated Voth June ^ 

Dewan Monowiir Ali, (Defendant,) Appellant, 

versus 

(!l^infiff,) and on his deceagie, his spns Nubkisheh 
and l^jklshcn Itei, Eesporidehts. 

StiiT Uiiifat mp®e# 148*3^ , ^ 

This fe ohe of the five suits referred to in the |udgmeut recorded 
in app^ No* |6(K Tfce pMnt and the j^eadingS tlie smne 
as wept as regards the points noticed The 

deputlBi of On ameen w^ attended by i^i^milar result 5 
decree was given against the appellant and his co-sharer, Musst. 
Meherjaun, appellant in case No, 163, conjointly ; but they pre- 



ZILLAH TIPPERAH. 


37 


feired separate ^peals. The judgpkent ipf the pMSient^^e will 
vcmbrace both. : The pleas of the apptdlaot Mofipwur 
tion to those set forth in case No. l:60>.are> that of the - tiwteen 
parcels of land the subject of thiesuit^ seven, although withiiii^thie 
limits of the respondents’ zemeendare, are th? propeity. of the ap 
pellant by purchase, five being khooshbasfa,* and two lahhir^e, or 
rent free. The pleas of the appellant Meheijaun rare es^tly 
similar to those in case No. 159 ; her answer therefore,^so for as 
relates to the plea, that the kismut (La this case, kismut Necz 
Seraelj bund • fcyoorbaree Pucheem) contains no land belonging 
to the respondents’ estate, is opposed to the answer of the other 
appellant, her co-sharer. ' 

The muonsilf gave a decree against the two appellants, as in the 
former case ; but as regards that portion of the land claimed by 
Moi,iowur All, as khooshbash, the decision is erroneous, and cannot 
be upheld. The claim of Monowur Ali to a part of the land as 
lakheraje is founded on a bill of sale in which the boundaries of the 
land, sold are recorded ; and those boundaries shew beyond a doubt 
that it is separate and distinct from the land claimed by the res- 
pondents. . With regard to the khooshbash claim, also advanced by 
Monowur Ali, the ameen reported that the land did form a part of 
that (he subject of dispute ; but that the claim was unsupported 
by any documentary evidence ; and that the testimony of the wit- 
nesses brought to establish it was so contradictory, as well as 
being in some measure opposed to it, as to be of no value. After 
the ameen’s report had been transmitted to the moonsiff, a bill of 
sale in support of the claim to the khooshbash was filed by 
Monowur Ali, in the moonsilFs court ; but as it bore a stamp of 
inadequate value it was returned to the party by whom it had been 
filed, to have the error rectified. Before this could be done how- 
ever the rase was taken up, and a decree given in favor of the res- 
pondents, for the whole laud sued for, the moonsifr stating in 
his judgment that as the land claimed as khooshbash had been 
proved to be beyond the limits of the land the subject of dispute, 
it was unnecessary to delay the decision of the case -until the bill 
of sale should be rrturned. This part of the moonsiff’s judgment 
is clearly erroneous. He has understood the remaidis recorded by 
the -ameen, r«»ar<%g the lakheraje land, as having r^wence toi^e 
khooshbash. The, caiw is therefore remanded for revision bn tMs 
point. The bill of sale being now filed, the-k^mni whic^ the 
appelknt founds on it will be investigated, and dispe^'d .qf ,on its 
r^ts. . The appellants will receive back the value the stamps 
<m t which tibnr petitions^of appeal were engtossed. .. : . < 

* A ccmiiiio;! In pergQiwah Seywl, held hy 'relatives of depbadanls ef 

the-sesiiedMrj'iai i, > , 
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Thf. 19tb August 1846. 

Present ; T. BRUCE, Juugb, 

No. 162 of 1846. 

Regvia/r Appeal fim* a decision of Moolop bndad AH) Moonsiff of 
Nmsinmpger, dated 16M June 1845. 

Mussumaut MeheTj.atin Bcebw, for herself, and as ffuardian of her 
minor son Sumdool Ali, (Defendant,) Appellant, 

versus 

Nursingh Rai, (Plaintiff,) and on his decease, his sons Nubkishen 
Bai and Rajkishen Rai, Respondents. 

Suit Imd at rupees 148-3-4. 

The judgment recorded this day, in appeal No. 161, embraces 
this appeal. A copy of that judgment will be filed in this ca8c.v 

The 19th August 1846. 

Present: T. BRUCE, Judge. 

No. 163 of 184f>. 

Regular Appeal from a decision of Moolvy Imdad AH) Moonsiff of 
Nassimugger, dated 12/4 Augmt 1845. , 

Dewan Monowur Ali, (Defendant,) Appellant, 
versus 

Nursingh Rw, (Plaintiff,) and on his decease, his sons Nubkishen 
Rai and Raujkishen Rai, Respondents. 

Suit laid at rujiees 276-2. 

This is one of the five suits referred to in the judgment recorded 
in appeal No. 160; but the circumstances are somewhat different. 
The respondents sue as proprietors of the 7 anna share of the 
pergunnah acquired by auction purchase in 1243 B. S., but they 
have never obtained possession of the land in dispute, which con* 
sists of droons 2-3-1 1-1 in kismut Gonara and knnecs 3-0-2 in 
Sulponaogaon. Their claim includes mesne profits at the rate of 
6 annas per kanM, with interest. The pleadings are precisely the 
same as in dRse No. 160; and as this ease must be remanded for 
further investigation, it is unnecessary to go into a detail of them, 
the reasons for the remand being confined to the moonsifPs 
jnd^ent. * 

’ The decision of the lower court' is far from creditable. A decree 
is given in favor of the respondents, and the documentary evidence 
filed ^)y the appellant rejected for the foUOtving reasons. The 
rnoonsm States that cuboolyuts alleged to have been granted to a 
farmer, whose lease exteuiM over a period of no more than 13 



ZILLA11 TIPPBRAU. 


.39 


years, were found to cover a period of 26 yws ^ and that others, 
executed in favor of a zemindar, relate to H period when the land 
was said to have been farmed. Both these statements are incorrect, 
as a careful examination of the documents will shew. A^ain, the 
nioonsiff states it does not appear to which of three periods, during 
which the land was leased to the farmer, the coboolyuts purporting 
to have been granted to him, refer ; or, whether the coboolyuts ac- 
tually relate to the laud in dispute. It was the duty of the inoon- 
siff to have satisfied himself on these two points, either by local 
enquiry, or otherwise—and he will now do so ; and, after a careful 
investi^tion of the pleas advanced by the appellant, decide the 
case on its merits. The value of the stamp on which the petition 
of appeal is written will be refunded. 

• The 19th AnotisT 1846. 

Present; T. BRUCE, Judge. 

No. 164 of 1846. 

Kegular Appeal from a decision of Moolvy Imdad Ali^ Moonsiff of 
Nassirnuggevy dated 9th August 1845. 

Dewan Monowur Ali, (Defendant,) Appellant, 
versus 

Nursiugh Rai, (Plaintiff,) and on his decease, his sons Nubkishen 
Rai and Rajkishen Rai, Respondents. 

Suit laid at rupees 297-13-8. 

This was one of the five suits referred to in appeal I^o. 160. The 
plaint and pleadings were exactly the same as in that case. The 
deputation of an ameen was attended by a similar result ; and a 
decree was passed against the appellant and his co-sharer Musst. 
Meherjaun, but the latter did not appeal. The land in dispute 
consisted of 48 fields, in kismut Gooiiara, with an area of droons 
2-10-5. The doemnentary evidence filed by both parties was of 
the same nature as that in case No. 160. That filed by the ap- 
pellant related only to the period of the alleged lease to Azmut, 
and as such was rejected by the moonsiff as of no value. There 
being no cause for interfering with the decision of the lower court, 
tlie appeal is dismissed with costs. A copy of the judgment; of 
this court in case No. 160, will be filed with the record. 
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-Thk ^OTH-AyGuflT 1846. 

PiiifessNi*: T. BRUCE, Judge. 

‘ No. 6 ot 1^6, 

Regular Appeal from a decision qf Moolpy Mahomed Alif Principal 
Sadder Ameen, dated I7th March 1846. 

Doorgamoney Wozeer and Seebjey Tbakoor, (Plaintiffs,) 
Appellanta, 

versus 

Pran Shah Fukeer, Moharaja Kishen Rishore Mauicli, and Bungoo 
Chunder Buttachaqe, (Defendants,) Respondents. 

Suit laid at rupees 2,28.5-11-6. 

This was a suit for restitution of possession, on droons 7-6* 10-2 
of land, clsumed by the plaintiffs as forming a part of their anee^stral 
talook, for which they hud always received rent, until dispossessed 
by the defendant Pran Shah in the year 1250 B. S., on the strength 
of a summary award under Act lY . of 1840, for 5 droons, obtained, 
it was alleged, by collusion with the defendant Bungoo Chunder, a 
thesildur of the rajah of Tipperah. The laud was claimed by 
Pran Sliah as an hereiUtary rent free tenure, held in undisturbed 
rent free occupancy, under a sumud and an istikhlalee chittee or 
confirmatory grant for a period of 77 years. 

The principal sudder ameen, without entering upon the essen- 
tial point of possession, rejected the sunnad and chittee as forge- 
ries, and passed a decree declaring the land liable to assessment, as 
an invalid rent free tenure, but throwing out the claim for jkis- 
scssion and ejectment of the present occupant. 

From this decision the plaintiffs appeal, on the ground that they 
are entitled to a decree for restitution of possession, the laud 
having been in their occupation until the year 1260 B. S. The 
documents on which the defendant’s (Pran Shah’s) claim is found- 
ed, have been declared null and void ; but the important question 
of previous possession has not been entered upon and until that 
point be decided, both the investigation and the judgment must 
be held to be Jncouiplete, inasmuch as undisturbed rent firee occu- 
pation hjr ipim Shah, for 77 years, would render him liable only 
to the paymeiit of a very moderate rate of assessment, as a depen- 
dent *tidOokdar } while, in the event of his plea to that efltect 
being' dilj^ved, he would be liable to be tjected from the land 
altpjmher. The pi^oipal sudder ameen states incidentally, that 
the report in an ameen, who had been dented to make an 
enqui^ into the merae of the eaee, goes to eStahtaSh the phdatifPs 
clahh ; but his deeiston imjdieS the contrary i and althoi^lt ap- 
pears tiiat’thn case traa referred to the oolieetor for report) un^ 
the pfdvfebns of section 30) Regulation'll, of l819, no nien]k)a is 
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made in the decree of the result of the refetence. The suit is re- 
manded for decisipu on its merits^ after ttie question of possession, 
antecedent tt) th^ycar 1230 B. 8., shall have been determined. 
The value of the stamp on which the petition of appeal is engrossed, 
will be refunded. 


The 22nij August 1846. 

Pkksent: T. BRUCE, Judge. 

No. 2 of 1846. 

Reffvlar Appeal from a decision of Moohee Mahomed AH) Principal 
Sudder Anieen, dated 2ith January 1846. 

Musst. Muruah Beebee, {Plaintiff,) Appellant, \ 

. versus ' 

Musst. Chooiia Bebee, Musst. Kudtir Jaun, and Musst. Oolfaut 
Jaun, (Defendants,) Respondents. V 

Suit laid at rupees 9f)9-7-6-.3. \ 

This was a claim, under the Mahomedau law of inheritance, for 
a share, equal to five twenty-fourths of the real estate of Chaud 
Bux,, deceased brother of the plaintiff, husband of the defendant 
Choona Bebee, and father of the other defendants. 

The defendants admitted the right of the plaintiff as .heir to4he 
extent claimed ; but pleaded, first, the execution by the plaintiff of a 
aotenaatah whereby, in consideration of a sum of rupees 1,050 I'e- 
ceived, she gave up all further claim on the estate ; and^econdly, tiuit 
a part of the property detailed in the plaint, viz.'talook Oolfaut 
Jaun, did not belong to the estate, having been acquired by pur- 
chase by the defendants Kudur Jaun and Oolfaut Jaun. . 

The principal sudder amecn, considering the execution of the 
solenarmh proved, and laying it down as a principle of Mahorae- 
dan law that the proprietary right in property purchased by a 
father in the name of his daughters is vested in the latter alone, 
dismissed the suit. 

This decision is open to objeetbn and cannot be upheld. First, 
as r(‘gards the solmamah, it is scarcely credible that the plaintiff 
only six months after having executed it, and after having releived 
a larger sum of money than she now claims, would institute the 
present suit, well knowing that the deed would be produced is 
evidence agunst her. Further, it is proved by documentary 
evidence that the plmutiff has always claimed an interest b tsloqa 
Oolfaut Jaun, and yet that ^rtion of the property is notmentbned 
ja the deeid«Ma suspicious circumstance. A^ain, the deed ha^ not 
beau registered t the party, by whom the plamtiff’s name is s4d by 
the u^nesses to have b^n written on it, on bein^ sqtnmonea 
by this court, denies the transaction : and finally, which, taken In 
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conjunction with the above dircnmatauccsjis fatal to the plea. Ram 
Koimie, the party hy whom the deed is stated to have been 
drawn out, is neither a professional person, llior in my way 
connected with the plaintiff or the defendants, and vrithin 
the last year, is proved to have given evidence, in three other 
suits unconnected the one with the other, to the very sanm 
effect as his evidence m this case, viz. that he was a wit'- 
ncSS to the execution of documents in the different suits and 
was the party by whom they were drawn out. One of the three 
remaining witnesses to the solenamah, viz. Gooroo Churn, is also 
proved to be a witness to a deed in one of the three suits above 
referred to, and to have given evidence in a case lately pfuding 
before the collector of this district on a sin^ilar point. To ueclare a 
deed supported by such evidence to be valid, to the exclusion of 
the plaintiff’s rights of inheritance, is out of the question. 

With regard to the talook Oolfaut Jaun, although the caree 
has declared the principle recognized by the principal sudder 
amecn to be erroneous, there is abundant documentary and other 
evidence to prove that it was purchased by Chand Bux, for his 
daughters, and named after them ; and that the^ have long been 
the registered proprietors, and recognized as being in possession. 

The decision of the lower court is reversed, and a decree -giv en 
in favor of the plaintiff to the extent claimed, except as regards 
taldok Oolfhut Jaun, to any rights in which the claim is dismissed. 
Coats will be charged to the parties respectively, in proportion to 
the value of the property the claim to which has been decreed or 
dhhnissed : mesne profits payable from this date. 


The 22nd August 1846. 


Present: T. BRUCE, Judge. 
No. 11 of 1846. 


Regular Appeal from a decision of Moolovy Mahomed AH, Prin- 
ctyal Sudder Ameen, dated Ilf A May 1846. 

Mahomed Ali and Chand Gazee, (Plaintiffs,) AppellantB, 


a k ^ 

5, 


versm 


Mshotned Katnil, Hur Chunder Deo, and Mahomed Tuhee, 
(Defendants,) Respondents. 


SutT laid at rupees 

•Whis was an action for damages, for withholding reedpts for 
rent. The de(enda»f» Mahomed Kamil and Hpr Chunder Deo 
are IsraMBrsi, and the plaintiffh and the defendant Mahomed Tdke^ 
theif under fermucf. Mjtdiomed Tukee waa n»hde a defendant, 
heing/st fUegiad, in-ooUusion .tpith Mahmn^ Kan^ |md 
Ilur Chunder, Wt he ndther appeared before the lower court, nor 
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in appeals The rent, the anbject i^f lfcki)PBr|le^ed to 

have been received by the farmers ; , bu<; they p|«e^ed,.diei\ven>' of 
receipts to Mahomed Tufaee the; plaintiilPiS partpetj; apd ;nled 
receipts for them, which were duly proved# The plaiptidajprpuj^hl^ 
witnesses to prove that the rent was paid on dates different friwn 
those on which the farmers stated, that they had receivi^ it, wltJtr 
out receipts having been granted; but this evidence not 
credited by the principal sudder ameen, and the suit was dismissed. 
This decision is quite unobjectionable. Nothing new has been 
advanced in appeal ; and even supposmg, for the sake of argument, 
that the plaintiffs’ evidence were not open to objection, there is 
nothing in it to shew that the receipts were refined in the sense 
contemplated by Clause 1, Section 63, Regulation VIII. of 1793. 
The appeal is dismissed with costs. 


The 23bd August 1846. 

Present: T. BRUCE, Judge. 

No. 7 of 1846. 

Regular Appeal from a decision of Moolvy Makofded AH, Principal 
. Sudder Ameen, dated 5th March 1846. 

Fukeer Chunder Shah, Pauper, (Plaintiff,) Appellant, 

versus , 

Ramsurrun Shah and others, (Defendants,) Respondent^. 

Suit laid at rupees 5,000. 

This was a suit for restitution of possession on a four annas 
share of certain property, real and personal, ancestral and ac- 
quired, with mesne profits. The defendants having failed to ap- 
pear within the period specified in the proclamation, the lower 
court proceed to try the cause exparie. Before its decision the 
defendants appeared, but were not allowed to plead ; and an inter- 
locutory order, ovenuUng their motion for penhumidn to> do so, 
was confirmed by the zillah court in appeal. The suit was dismissed 
after an expdrte investigation, and the present appeal preferred by 
the plaintiff. The plaintiff states that on the strength of an order 
of the sessions court, affirming a summary decision of the giagis- 
trate dated 2(Hh July 1843, whereby th^ were maintain^ ifi pos- 
session of Some latia in two mouzahs, the defendants had ejected 
him from the whole of the family propeifty, previously him 

afiii laieth ita fco-pk¥cenary. The decision^' the pnhd^Vi^dder 
iidVolyes a itiqst extraordiftaiy' dembtr^ the W of li- 
pjitatthnl. "Jt thift; inaiihuefa: as it Is stated .-the 

^ ihii^''miii||>RnlSy'ti^h afiShncilOS, .ihe-cOttse 

be iield to daw fidm^ father’s death, a pedod iff 
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^ahd, con8e^u«n%, ttoit gait is borretd by lapse of tirtie. The 
princip^ audder axneen then notkteg, in a summary manner, some 
exhiMts ^reriously put in by; the : plaintiff, and \irithout affbrding 
hbaa an .o|rpnr£unit;y of producing other proof, dismisses theguit. 
As the cause of action in this case, is not the death of plaintut’s 
father> hut plaintiff’s ejectment; and as plaintiff has produced in 
appeal abundant proof of possession, (to what extent, has nOt, of 
course, been determined,) the decision Of the lower court is reversed, 
and the case remanded for trial de mvo ; the respondents being ad- 
mitted parties to the suit. 

The 24th August 1846. 

Present: T. BRUCE, Juogk. 

No. 9 of 1846. 

Jlegtdar Appeal from a decision of Moolvy Mahomed Alt, Principal 
Sadder Ameen, dated 2lsi April 1846. 

Gooroo Persaud Koond, (Plaintiff,) Appellant, 
versus 

Mahomed Reza and others, (Defendants,) Respondents. 

Suit laid at rupees 788-13-3-12. . 

This was a suit for rent, at the rate of Sicca rupees 37-8-4-2 
per annum, from 1241 to 1252 B. S., inclusive. Plaintiff is the auc- 
tion purchaser of a 5 anna share of the 1 1 anna share of pergunnah 
Russulpore : the defendants are dependent talookdars in the plain- 
tiff’s zemeendoree. In support of his claim, the piaintiff hies, au- 
thehtiehted copies of papers taken from the collector’s office. The 
defendants 'admit the nght of the plaintiff to a rent of Sicca rupees 
32-13, and pt^ payment at that rate ; but they adduce no evi- 
dence whateter-to prove their plea. 

The pttocipai BUdder ameen states in his dedsion that the docu- 
nlehtaey evidence filed by the plmntiff, does not prove either that 
the defendants’ taiook forms a part <rf the plaint’s zemeendairee, 
or that the former proprietors of the zem^daree had received rent 
from tlm ddenAants ; but as the defendants acknowledge the rent 
of their tal^k to be Sicea rupees 32-13, and that it is payable to 
the plaintiff, a' decree is given at that rate. Th& respondents did 
not appdie 4ti appeal. *5110 decisimi of the lotrisp court cannot be 
upheld. The |itea of payment entered by ' the Wpondents, npt 
hadfai ‘1>edtt’)pi*Ovedi point for decteioinvas the rate oir 

^ahd tlfe having Med t» produee any 

evlie^lee tdtt was not'ieorrddly ' '^drdediA-' elm 

'thC'ftiU aM^t .iwaitg' to " 
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The 25th AhgHst 1846.- ' ' 

Present: T. BRUCE, JHHgb. 

No. 10 of 1846. ^ ; 

Regular Ajqfealfrom a decision if Moolvf Mahqmd Alii PHnc^pid 
Rudder Amem, dated April > 

Rauj Chunder Naiigh, Chunder Kishore Naugh, and Mohes Chun* 
der Nanghj (Plaintiffs,) Appellants, 
versus 

• Lall Mahomed Sikdar, (Defendant,) Respondent. 

Suit laid at Company’s rupees 706-10-10-6. 

This was a suit for the recovery of the above sum, which, the 
plaintiffs alleged, had been improperly paid by the collector of 
Mymensingh to the defendant, after an adjustment of accounts, on 
occasion of the sale of two talooks, the property of the plaintiffs 
and the defendant, for balances of Government revenue. Tlie suit 
was dismissed by the lower court on the two following grounds ; 
1 St, because the adjustment of accounts made by the collector, ap- 
peared just and equitable : and 2ndly, because having once taken 
the sum awarded to him by the collector, objection could not .now 
be taken by plaintiffs to that award. The latter of these reasons 
is of jno weight whatever. Tlie only question for decision is, whe- 
ther the principle on which tlie adjustment was based, be just and 
equitable, or the contrary. The circumstances of the case are as 
follow. Prior to the date of the order for bringing the talooks to 
sale, they had been treated as distinct and separate estates : (.he 
plaintiffs were the proprietors of one of them. No. with a sud- 
der jumma of Company’s rupees 534-8-2, and the d«den4ant pro- 
prietor of the other. No. II, sudder jumma Company’s rupees 
362-8-10. The separation of the estates having been declared 
illegal, (by the revenue authorities,) they vvere brought to sale as 
one talook, for the recovery of arrears due from both. .In adjust- 
ing the accounts, after the sale, the collector drew up a stateiwent 
of demands, receipts, and balances, /or each tal^k ^parately, ac- 
cording to which the balances of revenue, up to the. day of sale, 
stood as follows. , ^ 

Balances due from talook No. 5, the property of the phontiffs. 
Company’s rupees 836-8. , 

Ditto ditto from ditto No. 11, the property, of the defigndadt* 
Company’s rupees 1,497-11-10. , , , ■ 

The sale proceeds bavii^ been rateably apportioned to .th| |tw:p 
talooks,: in proportion ,to, Sw sudder jimwiir of ,? 0 <^eh rospeotM^flyj, 
and the above b^ances havmg been d^uctiad..j^]invthemt,,al,s 

Oompahy'STupees 2181-7>-7 r;ommnediivaiIal%, ins ' 

at ihgipfpsdiit qf tl»plai»tiff%and^C^^ rupoosJiSM^ti^^ 
credit <of doljendioit. For soma , reason, hqRriai[(|r,(^'f ' 

not appear, the collector after the above accqunt 
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drawn out, divided the apgregiite surpht proceeds into two sumo, 
calculated according td Ae iunouht audder jatiuna of the two 
talooks, respectively^ hnd'‘l^ti]% aiside' the previous account, di- 
rected ps^eht to be made accin’dingly. 

The aiK;ounts therefore were drawn out on one principle, and 
the nioneji paid on another; and, as a tesult of the change, the 
plaintiffs received only Company's rupees 1627^, instead of Com- 
pany’s rupees 2181-7-7- The present suit was brought for the re- 
covery of the amonnt difference between these ti^o Sums ; and on 
every principle of justice,, the plaintiffs are- entitled to an award in 
their favor. The decl^on of the lower court is therefore reversed, 
and a decree passed for the ftdl amount claimed. Costs payable 
by respondent. 

Thb 26th Auocst 1846. 

’ ■* Present! T. BRUCE, JuDGB. 

No. 12 of 1846. 

Bxpulat Appeal from a decision of Moohee Mtthomed AH, Principal 
Sudder Ameen, dated \Qth April 

Souali Ghazee, Pauper, (Plaintiff,) Appellant, 

• versm 

I^oBsein Ghazee and others, (Pefendants,) Respondents. 

Bust laid at Company’s rupees 340-9-3-1. 

TMs a suit lor restitution xA possession brought by one ryut 
against: several others, who, it was stated, had ejected him from 
possession after , having granted him a lease of the land in dispute. 
Without entering into the merits of the case, the lower court dis- 
missed the suit on the ground that an action fcnr possession brought 
by a ryut does not lie ; that the proprietor of the l^d (by which ap- 
pears to be mhaht the zemind^) is alone vested with the right of 
possession ; that the functions of ryut are limited to the cultivation 
of the soil^.and the {layment of rent to the zemindar; and that an 
order for po^ession in favor of a ryut would ypid the rights of 
the landhol^r. 

The'|)|^H(^ie on ndiieh this dedsion is bised is one which can- 
not be nudiitained. The interests and rights existing between the 
landholder , j^d tlie cpltivatordf the soil are o^eh, liuiaeions and 
various ; and the principle adopted by the principal sudder ameen 
wp\il0 anhniihem all. Afi aeti^H'^for possession will lie, whether 

or by a 
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Tiik August 1840, 

Pkesbnt: J. F* CATHCART, Jui>g£, 

Case No* 466* 

Regular Appeal from the decision of the Moonsiff of MozufferporCf 
Moulvee Aradut Alliy dated \2th May 1846. 

Jothy Mahto, Appellant, (Defendant,) 
versus 

Talawur Thakoor, Respondent, (Plaintiff.) 

This suit was instituted to recover the sum of Company's rupees 
14-4, being the amount of a bond, principal and interest, grant^ by 
the defendant, to the plaintiff, on the ^7th of Phalgoon 1252* 
The defendant denied ever having had any money transactions with 
the plaintiff, and alleged that the claim was altogether false, got 
up owing to a dispute about land wliich he, the defendant, has with 
the plaintiff. 

The moonsiff found the claim proven and decreed for the plaintiff 
accordingly. In this court it appearing that one of the witnel^es to 
the bond denied all knowledge of the transaction, that the evidence 
was otherwise nearly balanced, and that all the evidence available 
bad not been taken, it was accordingly ordered that tl<b case be sent 
back for re-investigation, and that the moonsiff decree be rescinded. 

The 24th August 1846. 

Pkesent: J. F. OATHCART, Judge. 

Case No. 105. 

Regular Appeal from the decidon of the Moonsiff of Coylee^ 
Muhmood Ahmiy dated the \%tk December 1845. 

Mofaadeo Dutt and Sebeo Sing, Appellants, (Plaintiffs,) 
versus 

Pershad Thackoor and Toolsee Tbackoor, Respondents, 
(Defendants.) 

This suit was instituted in the lower court by the appellants, 
tekadars of the village of Muhsoutha, pergunah Gudchaond, to re^ 
cover the sum of CJompany’s rupees 31-9-2, on account of arrears cif 
rent on 1,3 beegabs, 14 oottahs, with interest^ after deducting CSono^ 
pany’s rupees 9^8-2, payments from the respondents’ ryuts and.cul* 
tivatofs of the same. 
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Tlie piaintifla state that they obtained a lease of the aforesaid 
viJbige from tlio proprietors Musst Bilwssee Coomar and others 
from the year 1251 to 1259, nine •years, and that in consequence 
tl»cy issued notices to the ryots according to the provisions of 
Eegolatioi) of 1812, calling upon them to come in and take 
pottehs and grant kabnlyuts : to this however they paid no attention 
and refused to pay their just dues, they therefore sue the dwfendants 
for the above arrears. The respondents in defence state that they 
only occup;^,12 beegahs, 5 cottahs, including garden ground, bam- 
boo plantation, and waste land, and which they have occupied ftom a 
long period at the rate of 1 rupee per beegali, also that they have 
paid the rent justly due as admitted by the plaintiff, and that tlie 
real object of the present suit, although ostensibly merely for 
arrears of rent, is in reality to raise the iierick or rate of the village. 

The moonsifi*, finding that the claim was unjnst and evidently an 
attelfpt to raise the rents on the ryuts illegally, also that the notice 
under Regulation V. of 1812 had not been duly served, dismissed 
the suit 

Tiie plaiotiffs in appeal merely reiterate their former claim. 

1 1 ' Judgment. 


It appearing tliat the defendants in this snit are old khood .kliast 
ryuls of the village and have cultivated their land from time iimne- 
mocial, and that they are therefore not subject to enhancement of 
Hpli, also that the notice was served on them not at the cummeiicc- 
iS lBl of the year as required by the Regulations, but in tho.montii of 
Kacifdijllhd that only on one rynt and not upon them severally, it is 
therefore ordered that the appeal be dismissed with costs. 


The 24Tn August 1846. 

Present: J. F. CATHOAUT, Judge. 

Case No. 108. 

Regular Appeal from ilte decision of tlie Moonsiff of Coglee, Muhmood 
Alum, dated tlie IS/A December 1845. 

. M^adio Dutt and Sebi Sing, AppcllantB,.(PlaintiiFs,) 

versus 

Bliqjoo Thakoor and four others, Respondents, (Defendants.) 

The appellants aro the same as in the case No. 105, and their 
claim ts of tl» Sam# ttatore, via. Company’s rupOes 92-2, arrears of 
rant on beegahs of land held ’by the defendants in the same vil- 
lage of Muhsswtba; the defence of the defendants is also of the 
same naturb the feriner case, and on the sated grounds the 
decision of fdte htertte oottri is ilphcdd, and the appeal oideded. to be 
dismissed wtto cos^s. 
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Tjhe 24th August 1846* 

Present: J. F* CATIICART, Judge. 

Case Jfo. 107* 

Regular Appeal from the decision of the Moonsiffof Coglee^ Mukmood 
Alnm^ dated \%th Decemher 1845. 

Mohadeo Dutt and Sebi Sin^^, Appellants, (Plaintiffs,) 
versus 

Rutton Thakoor and two others, Respondents, (Defendants.) 

The appellants are the same as In the case No. 105, and their 
claim is of the same nature, viz. Company’s rupees 12-3, arrears of 
rent on 6 beegahs and 1 1 cottahs of land lield by tlie dcfoiulants in 
the same village of Muhsowtha; the defence of the defendants is also 
ol‘ the same nature as in the former case, and on the same grounds 
the decision of the lower court is upheld, and the appeal ordered to 
be dismissed with costs. 

The 24Tn August 1846. 

Present: J. F. CATIICART, Judge. 

• Case No. 108. 

Regular Appeal from the decision of the Moonsiff of Coglee^ Mnhmood 
Alumj dated the \^fh December 1845. 

Mohadeo Dutt and Sebi Sing, Appellants, (Plaintiffs,) 
t)ersns 

Dyahraiu Thakoor and three others. Respondents, (Defendants.) 

The appellants arc the same as in tlie case No. 105, and their 
claim is of the same nature, viz. Company’s rii])ccH 118-4, arrears ol* 
rent on 54 beegahs and 15 cottahs of land held by the defendants 
in the same village of Muhsowtha ; the defence of the defendants is 
also of the same nature as in the former case, and on the same 
grounds the decision of the lower court is upheld, and the appeal 
ordered to be dismissed with costs. 

The 24Tn August 1846. 

Present: J. F. CATflOART, Judge. 

Case No. 109. 

Regular Appeal from the decision of the Moonsiff of Coglecy Mahmood 
Alunif dated 18^A Decemher 1845. 

Mohadeo Dutt and Sebi Sing, Appellants, (Plaintifls,) - 
, versus 

Soouder Tliakoor and five others. Respondents, (Defendants.) 

Tli® appellant® are the same as in the case No. 105, and their 
claim is'of the same nature, viz. Company’s rupees 63-3-6, arrears 
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w;:^ST. .pp»i 

ofdawd to be dismiased with costs. „,,,.' 

Thb 26th Aueosr 1846. 

, ; ; Pwmbst: J.F.CATHOART.Jcpgb. 

CaaeNo.m. 

versus 

gyud Lootf Ali Khan, Respondent, (Plaintiff.) 

TH 18 wStion was Suhai, 
of Company’s the village of Dhumaon, per- 

who had been appointed . nlaintiff, on account of arrears 

gunnah Gatcb,belonpng to the ^ 

of collections not thi^defendant Goor Suhai, on 

in which offiw ^EoilS^^^^^ applied the 

finding that he only paid in p .. jt appearing from 

r jr rmiuts and ^ 

S tSlSlTfe Sh.rd^^^^^^ ^fusing to settle tiie 

defendant G^r Suhai states that 

above village for the alxive mention^ that at the time of 

the claim is tntally and ffA up, shewed 

giving or4 charge the wcoimts w^m^JP^^ ^ forthesa- 

a balance against him of ^“lyA^jTJ^nd fii the same amount 
tisfaction ^ which the riaintiff tw^a^ tor ^^ 

from his father the maJaaipin, and *^^the bond for 

bond, which is ^w m hM P®®^*f redeemed, and 

the bahmwof Sicca rapnw swtoe w® 

which hnalap now possess^ , , v ■ V r j- tp heihe 

In the loBret <yt fhe m ft 

ori^nal 8eo^B(^y'h®adfc^®^t®d by nvlnriiad, suddfflf afioe® 

written on m ahproper stamp, the addJtwwtt ^ 
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allowed time to have tbe error corre<»to<i , The itefendantS' also 
presented a decament purporting to be (^e /Tik septu^ bondi 
and which was retomea on plaintiiBPs- claim being satimed hiy a 
bond for the balance ; but the lower court r^'ected '.thii^ on the 
ground that the document was not written on a stampt paper: of 
the proper value, although he had allowed time for the docummit 
presented by the other party to be properly stamped. The additional 
principal sudder ameen, finding the balance claimed by the plaintiff 
satisfactorily proven by thd putwarree and village account^ gave 
a decree in his favour for the full amount The appellants mrgeia, in 
addition to what th^ had before alleged, that the documents filed 
by the plainfilfo were not attested by their signature, and that tiie 
lower court unjustly refused to admit their document 

Jodgment.^ 

In this court it appearing that the investigation was evidently 
incomplete, documents having been admitted from one party and 
not from the other, and it being most probable that forgery has been 
committed by one or the other party : 

Ordered : that thedecislon of the additional principal sudder amCen 
be rescinded, and the case sent back for a careful re-inveatigatkn. 

Tub 29th August 1846. 

Pbesemt: J. F. GATHCART, Judob. 

Case No. 181. 

Regular Appeal from the dedsim of the AddiRonal Pdncipat Sudder 

Amen, Mohxe Ushrvf Hossein Khan, dotted \1th. March 1845. 

Byjun Sing and others, Appellants, ^Plaintifis,) 
versus 

Kirpaul Suhai, and after his death Teluckdhare^ Chutterdmuee 
and others, heirs, R^pondents, (Defendants.) 

This suit was institnted, in the lower couri;, to recover the sub of 
Company’s rupees 1064-8-8, principal, interest, and batta, lent on a 
bond to the defendant Kirpaul Suhai, since deceased. 

The plaintiffs state that Earpaul Suhai, of Peheladpoor, borrowed 
from them on the 12th of Magh 1240 F. S. the sum of Company’s 
rupees 499, and for which he gave his bond duly si^ed and sealed 
bearing interest at the rate of 12 per cefnt per imnam : the bond be- 
came one in the end of the month of Kartlck 1241 F. S. ; but be 
aforesaid under varions pretexts pat offtiie'|mynfont (ff be same ; 
and when bey, b^ plaintiffs, were about to bring an action for the 
debli iti ^ bcnb of Falgoon 12SO be defendant Kirpaul 

Suhid ,cibie to them and agreed to pay be amocmt of be bond, 
prindi^ by the monb tS Bgvank, fcnvided be action 
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was stayed, and on that account the action was deferred, but not- 
withstanding the expiration of the above period tlie defendant has 
not yet paid a picc; they therefore bring the present action to recover 
the amount due to tliein. In tlie lower court the case was first 
taken tip exparte^ but afterwards the defendants were allowed to 
plead. The defendants in their defence allege that the whole claim is 
false and deny that such a bond was ever executed, or that they 
t*ver borrowed a pice, or had any money transactions with I lie 
plaintiffs, also that the action was brought through spite and with 
the intention of depriving them of some landed property; they add 
moreover that although the bond was made payable in nine 
months and eighteen days, this action has not been brought before 
the expiration of nearly twelve years, (viz. eleven years, seven 
months and twenty-eight days ;) also that the bond is said to have 
been executed in the village of Mominpoor, but which is the pl^co 
of residence of neither the plaintiffs nor defendants, and that 
it would appear extraordinary that the plaintiffs should have 
taken the money from tlieir own homes to another place, in 
ord6r to lend it to them, tho defendants. In their jowab-ul- 
jowab the plaintiffs state tliat the bond was given in satis- 
faction of a former claim, on account of a decree of court, in 
addition to rupees 100 in cash. The lower court dismissed the 
claim, on tho grounds that the bond is of very old date, nearly 
twelve years; that the evidence for Uie proof is contradictory and 
contrary to the meaning of tho bond ; also, that what is stated by 
the plaintiffs in their jowab-ul-iowab is contrary to the meaning of 
the bond, and*is not borne out by the witnesses, Somo of whom only 
state to th^ effect With this decision X fully concur, and consi- 
dering the claim altogether a very doubtful and irregular one, order 
the appeal to bedibinissed with costs, and confirm the decision of the 
lower court 
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The 11th August 1846. 

PuesenT: j6hN french. Additional. Judge. 

No/ 742. 

Regular Appeal f rom a decmon passed by Molvi Neumut ^li 
Principal Sudder Ameen of Mazufferpore^ dated IZth of 
March 

GMbind Pershaud, Appellant, (Plaintiff,) 

• versus 

Ainan Ali Khan and Furzund Ali Khan, fanners. Baboo LallChow- 
drec and twenty-two others, proprietors and sharers. Respond- 
ents, (Defendants.) 

This suit was instituted by the appellant for the sum of Coni- 
panj^s rupees 1827-15-6, being the amount of principal and in- 
terest of mesne profits on 4 annas and 13 gundas portion, within 
7 annas and 3 gundahs share of village Shunkurpore Khyree, aslec 
ran dalilee (or the original and all thereunto appertaining) pur- 
guiiiiah Burwara, from 1st of By sack 1236 to 1245 Fuslee. The 
said share was sold at auction in satisfaction of decrees of court, 
and purchased by Durgah Duth and Gungabishen, from whom 
the same was purchased by the plaintiff. On talcing possession 
Aman Ali Khan objected, being farmer, produced his lease, and 
asserted he would pay the rent agreeable thereto. The court 
confirmed him in the possession, directed the receipt of the rent 
from him, and took a moochulka from him to pay the rent, accord- 
ing to his acknowledgment. Not having paid the rent, a regular * 
suit was instituted for it. 

The principal sudder ameen, Syed Abdool Wahid Khan, di- 
rected to sue to establish the proprietary right to the portion 
purchased, when the rent, in a manner of mesne pirofitS, i^ould be 
claimable. A suit for the proprietary right was instituted, a decree 
obtained for the possession of 4 aniias, 13 gundas portion. On 
execution of that decree, application was ajso ina^© h>r the mesne 
profits, was refused, with direction to sue regularly for it. Hence 
thissuit^ 

Answer of Aman Ali Khan. The plaintiff not having sued for 
the mesne profits in the suit for the proprietary right and posses- 
sion, fhe present suit is contr^ to the 6th paragraph of the cir- 
cular letter dated 11th January 1^0. Being farmer ac^rding to 
the tenor of the lease, the rept is payable to Jthe^ grantor tibereof. 
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Answer of Furzimd Ali, Hi^ving transferred his portion of the 
form by deeds to Aman AU,IChan^ he has no concern in the 
matter. ^ ^ 

Answer of Mhohur Duth Ch^wdree and two others* The fanner 
not having paid the rent to themi they are not liable for the pi^yment. 

The principal sadder ameen, on the 13th March 1844, dismissed 
the miit, on the ground it being contrary to the 6tli paragraph of 
circular letter dated 11th January 1839. 

Against this decision the pkdntilf under a summary petition 
appi^edf The judge on the 4tih of April 1844 reversed the 
decision, and returned the case for re-investigation, whether or 
not there was a claim to the mesne profits. The principal 
sudder arheen, after re-investigation of the case on the 27th of June 
1844, passed a decision in favour of the plaintiff ;^he amount of 
decree and costs payable by Aman Ali Khan only, exempting -the 
other defendants from liability. 

Against the judge^s order of the 4th of April 1844 the defend- 
ant, Aman Ali Khan, appealed to the Sudder Dewanny Adawliit. 
That Court pointed out the reversal ofthe principal sudder ameen’s 
decision oft a summary appeal, was improper, reversed the judgc^s 
order or decision, and directed, on a regular appeal being filed 
within one month, to re-investigate the case. By this order the 
decision of the principal sudder ameen passed on the 27th of June 
1844, is also reversed. 

The plaintiff appealed against the decision passed under date 
1 3th of March 1844 by the principal sudder ameen, urging: In 
this case the tith paragraph of the circular dated 11th of January 
1839, is not a bar. The respondent Aman Ali Khan filed a peti- 
tion at the time of plaintiff taking possession, that the rent 
might be taken from him agreeably to the conditions'of the lease ; 
and wrote a moochulka to that purport ; and from the decisions 
passed under date 25th August 1840 and 11th January 1842, his 
claim thereto is proved. 

Answer of respondent Aman Ali Khan. The appellant not having 
sued for the mesne profits at the same time in the suit for the 
proprietary right and possession, this suit is therefore contrary to 
the order of circular letter dated 11th January 1839, and the 
trial thercfEif madmissible. . 

AnswW of Furzund Ali* He has no concern in the matter. 

The other respondent filed no aatswer. * 

Court* 

It appears, when appellant was in the first instance taking 
possession pf his purchase, the respondent Aman Ali Kbaii ob- 
jected thereto, being the farmer of the land ; but acknowled|^ in 
a petition jfo the readiness to pay the rent under 

ditions specific jieasej and gave a written moocBulka to 

that' purport. I^otwithstandihg which the principal sudder ameen, 
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under date 25th of August 1840, dismissed the appellant's suit for 
rent, with directions to sue, to establish his proprietary right to 
tlie land ; at the same time stating, conformably to the portion of 
the proprietary right established, plaintiff has a right to the rent, 
— which is a declaration that the rent or mesne profits, apeeably to 
that ratio, would be awarded. In the body or the decision dated 
11th January 1842, it is clrarly indicated, quoting the former de- 
cision on that point : although not awarded under the decree it is 
evidently a mere omission, if it were not contemplated to ^ 
awarded, no mention thereof would have been made. Under the 
circumstance stated in the dismissal decision dated 25th August 
1840, it became unnecessary for the appellant to include the claim 
to the mesne profits in his suit for proprietary right, consequent- 
ly the present suit does not fall under the 6th paragraph of the 
circular letter dated 11th January 1839. Under the above cir- 
cumstances the mesne profits are decreed to the appellant agree- 
ably to his established portion, conformable to the conditions 
of the farm lease to Aman Ali Khan, to the date the ap- 
pellant was put in possession under the decree in his favour , 
for^is proprietary right ; if then restrained from . collecting his 
own rents, under the above-mentioned lease, to the day that deed 
expired — -to be paid by the established heirs of Amai#Ali Khan, 
deceased ; viz, Musst. Immammee Begum, his widow, and Fur- 
zund Ali, his brother, together with costs of botli courts. The 
other respondents are exempted from the liability; and the decision 
passed on the 13th of March 1844, by th^ principal sudder ameen, 
is reversed. . 

The 13th August 1846. , 

Present: JOHN FRENCH, Additional Judge. 

No. 820. 

Regular Appeal from a decision passed by Syud AshrufHoosem 
Khan, 2nd Principal Sudder Ameen of Mozufferpore, dated iOth 
September 1844. 

Syud Veilaet Ali Khan, Purchaser, Appellant; (Plaintiff,) 

verms 

Ram Adeen Singh and 22 others. Vendors, Respondents,- 
(Defendants.) 

This suit was instituted by appellant for a’ foreclosure Under 
a conditional bill of sale'^'of the whole villages Hurka Juswunt 
and Hurka KuUeean, putgunnah Merwa KuHan, rillah Turkee. 
Action laid at lj267 rupees, 10 annas, being thrw times the abnu^ 
revenue ofithe KiHages.* ' ■ ; 

Purport plriyat. Tlw defendant sGld to bim, under condkibnaV 
bill ofi saki:> tibte villages above-mentioned for * the period of one yeaaf^ 
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for the of Sicca rupees 1665; it is dated 22d December 1841^ 
corresponding with 24th Aguii 1249 Fuslee. Not having paid the 
money, application was maSe to the court under the XVII* liegu- 
Ration of 1806, and ultimately directed to sue regulai’ly for the 
foreclosure, &c* 

, Answer of the defendants. These villages were sold at auction 
on account of anears of revenue iu 1247 Fuslce, and p\irchased 
by Syed Lootif AU Khan for the sura of Company's rupees 8300- 
After the sale had been confirmed — arising from the high price paid 
for them, Syed I#ootif Ali Khan requested the defeudfcuits to take 
back the property, and to refund the purchase money to him ; 
application having been made to the collector, and the money 
having been obtained from the collectorate, he took l)ack the pur- 
chase money, and wrote an acknowledgment of having received 
the money, and that the mutation of their names, the former, pro- 
prietors, should.be recorded in the collectorate. We, the de- 
fendants, wrote a conditional bill of side of the villages in the 
name of the plaintiff, the nephew of the auction purchaser of the 
villages, on account of the interest on that purcliase money, 
catenated at the rate of 2 rupees per cent., amounting to l^cca 
rupees 1655; but to this day have not received any money on 
account ofuthe conditional bill of sale. The tenor of the acknow- 
ledgment, that of causing their names to be recorded in the 
npitation book, has not been fulfilled. 

Book Sahee and others, third parties, petitioned to this effect ; 
The village Hurka Kullean was their ancestral property, of which 
they held 13 annas, 9 glindas, and 2 currants, portion, and the 
defendants 2 annas, 10 gundas, 3 cowrees and 1 currant. Agree- 
ably to a special i^jpeal decision passed by the Sudder Dewanny 
Adawlut under date 26th July 1827, they were put in possession 
of their portion. This property was sold for arrears of revenue, 
and at the request of the auction purchaser, the purchase money 
was taken back from the collectorate and paid over to him, and 
they were established in the property ; and that they did not enter 
into the matter of the conditional bill of sale of the property. 

The ^eci^d principal sudder ameen passed a nonsuit decision 
on the grounds : Notwithstanding the witnesses of both parties 
liave given their evidence to emroboate the allegations of their 
respective party ; but under circular letter No. 20 dated 29th July 
1809, fictitious purchase is a bar to |he suit* This document 
being in lieu of interest on the auction fniTchase money, the prin- 
cipal person in tlife matter is Syed Lootif Ali Khan; the uncle of 
\the pbintiff> name in the document is fictitious, which is 
proved by the evidence of two witnesses brought the defen- 
dant and w|i(*se names, had been iiisertdi in tm plahitiff^S list of 



2Jthkn TIttHOOT. 


85 


Against this decision the plaintiff appealed^ \1rgihg3 that the 
dreumstances of the conditional bill of sale, and the payadent of 
the purchase money, ^^ere perfectly proved ; and the enquiry into 
the circumstance, that the name of^^he plaintiff is fictitious for 
that of his uncle Lootif Ali Khan, is not justice — the mutter was 
transacted with himself, in which Lootif Ali Khan had no concern- 
The two witnesses, Eshur Duth and Hurreeah Dutll, from whose 
evidence the fictitious tmnsaction is said to be proved, are relations 
of the defendants, and are in collusion with them, therefore they 
were not pointed out as witnesses On his part. 

Answer of respondents. No money was paid to them, and the 
document was written in lieu of interest on the auction purchase 
money ; the witnesses of the plaintiff vrho deposed to the money 
having been paid on the document, are servants of the plaiTitiff, 
the principal person is Lootif Ali Khan, ami that of the plaintiff 
is fictitious. 

Court. 

The respondents, in their answer to the original plaint, acknow- 
ledge the conditional bill of sale was written out in the name of 
the appellant, (plaintiff,) the nephew of the auction purchaser of the 
villages ; hence the suit instituted by the person in whose name 
the irfstruinent is written cannot be considered a suit under a 
fictitious name, falling under the meaning of the circular letter 
quoted by the second principal sudder ameen ; conseqently, the 
nonsuit IS erroneous — tlierefore the decision passed by the se- 
cond principal sudder ameen is reversed, and the ca^e to be sent 
back for re-ini'estigation, to be tried and decided under consider- 
ation of the merits of the case. 

The 13tit August 1846. 

Present: JOHN FRENCH, ADDiTio#fAL Judge. 

No. 576, 

Regular Appeal from a decision passed Syud Ushnif Hosain Kharif 

2d Prwcipal Sudder Ameen^ MozufferporCy dated ifth 1844. 

Shaik Tasudook Ali and twenty-one others. Appellants^ (Plaintiffs,) 

versus 

The Governrhent, Achumhet Sahoo, MussL Shah Bebee,a/^a«,Be- 
,bee Nuiihee, Shaik. Nadir Ali> Moonsiff of Madhapore, and four 
others. Respondents, (Defendants.) 

This suit was for the reversal of an auction sale, possession of a 
portion, and mutation of their names in the records of the collec- 
torate of }) annas, 11 gundahs, 2 cowries, and 2 dhtints portion Of 
the whole 16 annas, aslee mu daklee (or the original and all there- 
unto appertaining) of village Mudaporei^ pergunnah Bimvatrah;; 
Action Jaid at Company's rujiees; 3608^Jbeing' threes times 
nual re^ enue thereof. 
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Purport plaint. In the said village the plaintiffs held the 
abovomentioned share, and the defendants Musst. Shah Bebee, 
alias Bebee Nunhee, the wife of Nadir Ali, moonsiff, BhyaLalland 
other proprietors, the other share of 6 annas, 8 gundahs, 1 cowrie, 
and 1 dhuat. In the collectorate the estate is known and record- 
ed as a joint property. The revenue of the share of the plaintiffs 
was sent to Nadir AH ; and through the means of Kaseem Ali, his 
son, was paid into the collector's treasury. In 1248 Fuslee the 
proportionate share of instabuent, payable by the plaintiffs, was 
sent to Kaseem Ali, whose rempt for the amount they hold, and 
was not paid by him into the collectorate. The village on account 
of balance of Compwiy^s rupees 228, was sold at public auction on 
the 22d of March 1841 ; purchased by Auchumhct Sahoo, the ser- 
vant of Kunnye Chowdree, fictitiously for Shaik Nadir AU* A pe- 
tition was presented to the collector on the subject, who made en- 
quiry thereon, and when the evidence of one witness liamdyal 
Missir remained to be taken, made his report to the revenue com- 
missioner, who confirmed the sale, and was affirmed by the Sudder 
Board of Revenue. After the sale Nadir AU causecl a bill of sale to 
be written out in the name of Musst. Shah Bebee, alias Bebee 
Nunhee* Nadir Ali wrote a letter to the merchant Gopaul Doss 
to make the purchase for him. This personas deposition was«taken 
and the letter filed : the fictitious purchase is proved thereby. The 
saie was irregular, there being a surplus proceeds of sale arising 
from an auction sale of a portion of this village due to former pro- 
prietors, who had petitioned for the sum to be paid over and 
credited to the village, therefore the sale is liable to be reversed. 

Answer on the part of the Government. After the auction sale 
several of the proprietors took back their share of the surplus pro- 
ceeds of the auction sale, cannot sue for the reversal of the sale in 
conformity to 27th Section, 11th Regulation of 1822. With re- 
gard to the surpiu^ proceeds of sale on account of satisfaction of 
decree of court of the share of Anund Jha and Bobeireeah Jha, 
former proprietors of the village, the sum of rupees 72-3 was re- 
corded in their names, and not in the names of the plaintiffs. Tlie 
malikaii||^ ^ the village Surryah Boozoorg, purgunnah Treesut, 
and of ^lage Bundoolee, purgunnah Narpore, to which the 
plaintiffs allege a clainl), and should hare been brought to 
the credit of their estate, was not deposited in the treasury as 
such, that it could be carried to their credit : hence their allegation 
of the irregularity of the s^e on account of arrears, is not correct. 
With the subject of the fictitious purchase xm answer is required 
from the Government. ; , 

i^MSSwer l^ahoo the purchaser^ letter and 

|he «wi4enee the wit»e<s»es, wWeb the. pteintiffs have 

prmredthe purchase, were?proved all fidae by enquiry 
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of the collector, revenue commissioner, and the Sadder Board of 
Revenue ; and the allegation of having forwarded the revenue to 
Kaseem Alt is also false: for, on the day of sale after it had 
taken place, Raja Missir, son of Nyal Missir, one of the plaintiffs, 
presented a petition, therein stating he was under charge of a 
peada of the fouzdarry, and the revenue had not arrived from the 
village. After the auction sale, the proprietors requested to re- 
purchase the village from him on a profit, for the sum of Com- 
pany’s rupees 6403-3-3. Musst. Shah Bebee having paid her 
quota, the share of 5 annas was sold to her : the others not being 
able U> produce the purchase money, consequently no sale was 
effected with them. 

Answer of Shfdi Bebee, alias Bebee Nunhee. The plaintiffs 
did not hold so large a portion of the village as set forth in the 
playit — 2 kists or instalments on account of 1246 Puslee had 
been paid, no balance was due from her, the plaintiffs had not 
paid their portion — on sending the third kist, her own portion of 
60 rupees, it was not taken, the auction sale having been made 
and purchased by Auchurnhet Sahoo. The objections of the plain- 
tiffs to the sale were all rejected to the termination of the Sudder 
Board of Revenue, and the sale confirmed. After the sale all the 
proprietors were desirous to re-purchase the village, not being able 
to pay the profit^ of the purchase money, it was not effected, with 
the exception of herself only — having paid the profit and the pur- 
chase money, 5 annas was sold to her. 

Answer of Shaik Nadir Ali. While present at Muzuffurpore, 
the revenue of the village was regularly paid, which* prevented the 
sale thereof. When he proceeded to Coylee, under apprehension, 
from the irregularity of the payment of revenue by the plaintiffs, 
that the village might be sold for arrears of revenue, which ulti- 
mately took place, a letter was written to Gopaul Doss : if the 
village should be put up to auction, on account of arrears of re- 
venue, to purchase it, and he would purchase from him his 6 annas 
share ; to make purchases from the auction purchaser is not for- 
bidden. 

Answer of Kaseem Ali. The plaintiffs did not forward the re- 
venue to him, to be paid into the collectorate. One kist or in- 
stalment was sent by Musst. Shah Bebee, Bebee Nunhee, 
which was paid in ; the other, second instalment of 50 rupees, 
was taken to the collectorate, being less than the amount due, for 
which the village was advertized for sale, was not taken. 

The other drfendants did not answer. 

The second principal sudder ameen dismissed the case on the 
grounds: from the proofs adduced by the plaintiffs, the point of 
fictitious purchase has not been established. With r^rd to the 
irregularity of the sale for the surplus proceeds of 
pees 72-3, in deposit, one person only applied for its being carried 
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to the credit the irillaige. Reg^arding nii>eet 802-l4*-2 
ia- deposit in the treasory, t<j which tlS^re is tio distinot allhtmeitt 
of-«hare to the proprietors, there was no application from any one 
for that deposit to be carried to the credit of the village ; and had 
it been reported these sums were in deposit, the revenue comniia^ 
sinner would not have confirtned the sale. But according to the 
25th section, llth Regulation of 1822, these objections cannot be 
listened to by the court, not being the conditions under which the 
coitrt can reverse the sale. 

Against this decision the plaintiffs appealed, urging : From the 
moonsiff^s letter it is proved that, previous to the sale, he contem- 
plated the fictitious purchase. From the acktiowledgment on the 
part of the Oovernment that there was a deposit ; notwithstanding 
the sale took place: and on the enquiry of the revenue commis- 
sioner, the collector reported there was no uialikana in deposit, 
which was incorrect, as that malikana was carried to tlie credit of 
another village. 

CoTTHT. 

Auchmnhet Sahoo, the purchaser of the village at the auction, 
sold on account of arrears of revenue, does not appear to have 
made the purchase fictitiously on account of any other person. It 
is true Nadir Ali moonsiff wrote a letter to Gopal Doss, merchant, 
but he did not purchase the village, nor is it to he inferred from the 
merchant's deposition, he was a sharer or an accessary to that pur- 
chase ; hence the letter is no proof that the purchase was made 
fictitiously, nor do the other witnesses prove that fact. Judges 
writing to mefehants to purchase land or other iirticles and to dis- 
j>ose of some articles they vdsh to get rid of, is not trafficking. 
The plaintiffs alleged there were two items in depfjsit in the col- 
lectorate, which should have been carried to the credit of the vil- 
lage. They were not, previous to, and at the time of sale, available 
for that purpose. The first item, the sum of rupees 72-3, surplus 
proceeds of sale in satisfaction of decree of court, appertained to 
two persons, one of them only petitioned, praying that sum 
might be carried to the credit of the village, and that was 9 or 10 
monthly prior%o the time the sale took place, and in the interval 
bet\veen application and the sale, the village had been twice 
adt^ertiied fhr sale : the appellant did not apply for this sum to be 
mtriyd to their credit but paid up at each time the balances prior 
to tlie day of sale ; the sum belongiiig to two persons not proprie-^ 
tors of the villhge^ on the appiieation of one only> the collector 
cOUld not legally transfer it to the credit of the village. With res- 
pect to the seoohd^temCoWpany^s rupees 302-14-2, jtiidikana, had 
not hopk$ of the ooReetorate\;as.suehi un'tii 

satheHli3nt!';®er;W alter the report^ to ^Ihe.revenug C 0 m^ 

'il be 'hreditetf. to ' the ,'Hllage 'ipl : '' in 

iteitv it was mahkana of other villages. It is <msliomary the 
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nmlikft to make applicatioii for , the paym^t or transfer of the 
amount to other estates, when it is enquired into by the collector* 
It is the bpunden duty of the proprietors^ whose estate tare 
advertisced for sale on account of arrears of revenue, to attend 
the collectorate and point out what miscellaneous sums they are 
entitled to, that the same may be carried to the estate advertized 
for sale : not having done so, the appellants must abide by the con- 
sequences thereof. In fact’^as the principal sudder ameen states, 
these are not any part of the conditions of irregularity, under 
which the court can reverse a sale on account of arrears of reve- 
nue. Under the above circumstances the decision of the princi- 
pal sudder ameen is affirmed, and the appeal rejected with costs. 
The respondents having filed answers without being directed to do 
so by notice from the court, they must be at their own costs in 
this respect. 

Trk 17tii August 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 8/0. 

Regttlar Appeal from a decision passed by Syud Ushruf Hoscin 
Khany 2d Principal Sudden' Ameen of Mozafferporey dated 23d 
September 1844. 

Baboo Sheehoobucksh Sing, Appellant, (Plaintiff,) 
versus • 

Baboo Ajeetnarain Sing and two others, Respondents, 
(Defendants.) 

This was for the recovery of Company’s rupees 1585-5, being 
the principal amount of cxpences incurred in the prosecution to 
the final decision of the suit, in which Cheedah Singh and another 
were plaintiffs versus the ancestor of Sheebnarain Singh defendant, 
for the proprietary right of the village Mirzauagur and other villages! 
In which case, the ancestors of the plaintiff and the defendants 
were a third party, and the case carried to the termination of de- 
cision by the Sudder Dewanny Adawlut. On adjustment pf ac- 
counts, the expenditure was Company’s rupees 3751-14, the half 
of which was payable by the defendants, having at different periods 
received the sum of rupees 290-2 being deducted, left the sum of 
Company’s rupees 1585-5 due from the defeiidaqts, who signed an 
abstract account showing that amount of debt, &c. 

Answer of Juggutnarain Singh and Seednarain Singh, 4enie<i 
tho whok plaint. No a^qstmeut of aqcoUntfe took plade, noi? did 
th^ sign the^counts. In respect to the cae to wldch the 
tiff afludeS) ivas 16 years / \ v " 
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Answer of Jeetnaraht Singh^ the same as above» The aeoond 
principal audder ameen pas^ a decision of dismiasalj on the 
ground ^ although the copy of the accounts filed Itas been duly 
stamped^ the original appears to have been mislaid or lost in ' the 
stamp' office, and owing to the discrepancy in the evidence of the 
plaintiff’s wittieBses, the plaint was not proved- Against this de- 
cision the plaintiff appealed, urging that the original document 
had l>een submitted for the purpose o# being stamped, for the loss 
thereof in a public office he was not blameable. There was not 
any discrepancy in the evidence of his witnesses, and his case was 
proved. 

COUHT. 

On perusal of the original case there appears to be a discrepancy 
in the evidence of appellant’s witnesses in the cross examination } 
and there being no point with a favourable tendency towards the 
appellant, I perceive no cause for altering the decision of the 
second principal sudder ameen, which is affirmed and the appeal 
rejected with costs. 

The 25th August 1846, 

Present: JOHN FRENCH, Additional Judge-. 

No. 869. 

Regular Appeal from a decision passed by Molovi Niamut Ali Khan, 
Pnncipal Sudder Ameen of Ttrhoot, dated \9th September 1844. 

Hoolas Doss and Horul Doss, Principals and Guardians of Baboo- 
kll Doss, alias Nunuoo Doss, minor son of Rupnecduth Doss, 
deceased. Appellants, (Plaintiffs,) 

versus 

Mnhunt Bhawase Geer, Vendor, Shaik Mohamud Reiza and Shaik 
Yar Ali, Purchasers, Respondents, (Defendants.) 

This suit was for. the right of pre-emption and mutation of 
their n^es in the records' of the coilectoratc of 8 annas share of 
the whpjte 16 annas of village Tegra, purgunnah Jubdee, aslee 
mai daldl:^ original and all thereunto appertaining.) The 

action laiu Copapany’s rupees 1119-7-6, being three times the 
annual rent. 

The plaintiffs . allege they are 8 annas sharers of the village 
Tegra, (he ptheif 8 luinas share belonged td Mnhunt jShawinse 
Geer, who leased it to their ancestor Rupheedutb Doss for 28 
from 11^5 to, IS^ Fiisle^ on an advance of nfoees 1^1. 

TCe muhiipt, pp Ae l/lfo of 

toBl^k Mt^iiand Iteka ^4 Yhit Ali for the 'siifo of ruj^s 
3000, op a o0i)ditfoi|4 bilf of siflfo fo^ 

On the expitkiiion of ' we terrd, the 
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the court binder the 17th Regulation of 1806> and on the 16th 
of January 1844 obtained an order to sue regularly tor possessi^. 
The plaintiffs^ on hearing of this order, immediately sent the 
amount of purchase money and demanded the pre-emption from 
both the vendor and purchaser : the vendor asserting he had no 
concern in the matter ; and the purchasers declaring the bill of 
sale was in the court, from whence they would obtain it in the 
course of 10 days, and make the same over to the plaintiffs. 

The defendants Shaik Mohamud Reiza and Shaik Yar Ali, the 
purchasers, plead, that Horul Doss and Hoolas Doss have no con- 
cern in the village ; Baboolall Doss is a sharer, but being a minor 
he is incapacitated to claim pre-emption. The other two plaintiffs 
were acquainted with the circumstance of the conditional bill of 
sale at the time it was executed : it was necessary they should 
then .have made the claim of pre-emption. The defendants deny 
the plaintiffs claimed the right of pre-emption from them, after 
obtaining the order from the court under the 17th Regulation of 
1806. The date on which the plaintiffs allege the right of pre- 
emption was claimed, Shaik Yar Ali was not at his residence but 
at Mozufferpore. 

The defendant Muhimt Bhawase Geer, the vendor, filed no 
answei. 

The principal sudder ameen dismissed the suit, on the grounds i 
the purchasers have not, as yet, sued the vendor to obtain posses- 
sion ; until a decision for the foreclosure of the conditional sale 
be obtained, a suit for the right of pre-emption cannot be main- 
tained in conformity to a precedent filed in the case* being copy 
of a proceeding dated 27th January 1836, passed by the judge of 
Tirhoot, giving his opinion to that effect. 

The plaintiffs appeal against the above decision, urging : the 
right of the vendor to the property was foregone on the expiration 
of the procUiuiation issued under the 17th Regulation of 1806; 
having instantly thereon claimed the right of pre-emption, their 
suit is admissible. In the proceeding which the principal sudder 
ameen has taken as a precedent for the dismissal of the suit, the 
judge does not order that, it is to be a customary usage not to 
permit a suit for riglit of pre-emption previously to a suit for a 
foreclosure. The decision filed as a precedent to their allegation 
not taken into consideration. 

The respondent Shaik Mohamud Reiza liaving died, his widow 
and heir, Musst. Ludwun, filed an answer. It is a repetition of 
the answer in the original case, with this addition : the evidence 
of the witnesses and the plaint differ regai^ding the date on which 
the purchase money Was tendered and daim made for the right qf 
pre-emption : the witnesses deposed it occurred on the 9th kpd 
10th of^M^ugb 1251^ and the plaint on the I4th of Maugh, shd#- 
ing thereby the falsity of the suit, &c. 
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M The re8|>ondent Shaik Yar Ali filed a petition in i^s^hioh he de- 
elares he hm no connexion in the case^ having relmqtdahed all 
right and title to the property to his sister-in-law, MtiSst. Lud- 
wun, &c. 

Subsequent to the institution of the appeal Muhunt Bha\7!^ 
Geer died: his heirs have filed an answer: notice thereof is in- 
admissible, the muhunt having allowed the original case, as far' as 
he was concerned therein, to go by default. 

Court. 

The principal sudder ameeti dismissed the case erroneously : for 
the gi-ounds on which he did so, show it should have been merely 
a nonsuit. The two principal appellants, Horul Doss and Iloolas 
Dass, have not proved their right to claim pre-emption. First. 
From the collectors report, the niutation of their names as sharers 
in the village did not take place until the 11th of May 1844, near- 
ly four months subsequent to the institution of the suit, which was 
on the Iftth of January 1844 ; hence their tender of the purchase 
money and claim for the right of pre-emption, if ever .jiaade, was 
not legal, having no proprietary right in the village at that time. 
Secondly. Their witnesses deposed: subsequent to the purchasers 
obtaining the judge’s order to sue for the foreclosure possession, 
the purchase inoiiey was tendered and the pre-emption claimed 
from the vendor on the 9th of Maugh, and from the purchasers on 
the 10th of Maugh. Now the judge did not pass the order under 
the 17th Regukdion of 1 806, fer the purchasers to sue for possession, 
until the 14th of January 1844, which date, on looking over the 
kaleadar, corresponds with the 1 Ith of Maugh 1251 ; tljerefore the 
tender and demand was not subsequent, but prior to the judge^s 
order one and two days ; and the plaint alleges the claim for the 
pre-emption was made on the 14th of Maugh, which tends 
to shew another difference and falsity in the evidence- How 
can such evidence be credited in a court ? Thirdly. The plaint 
alleges the purchasers declared, on the claim for the pre-emption 
being made, they would obtain the bill of sale from the court in 
10 days, audniake the same over to the appellants (plaintiffs) which 
is acknow]||dgmg the right of pre-emption. Without awaiting for 
the expirarion of the time, or assigning any reason for not doing 
so, the suit appears to have been instituted on that very date, the 
claim for the pre-emption, ai stated in the. plaint, was made, viz. 
the I4th of Maugh. These all show a tissue of falsehood of the 
plaint and evidence. The claim for pre-emption cannot be main- 
tamed. The principal appellant have not shown under what cir- 
cumstances they became guardians to BabooUII Doss, ^sKupnoo 
Dossior whether there be no near^ relaliyo 10 claim j^uardiiui- 
ship of hdiw ; Wi|o, #tboc^h drawn mto tlds otficr 

" appeiUiHs, the comf cminot interfere in any way m t|^ 
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respecting the intemsts. Under the. above circsuinEtanees^ 

the appeal is dismissed with costs of both courts^ and Jn a manner 
affirms the decision of the principal siidder ameen ; with this 
amendment, the dismissal is not a bar to the interest ofBabooiall 
Doss, alim Niunioo Doss, minor* 

The 26th August 1846. . 

Present: JOHN FRENCH, Additional Judge. 

No. 571. 

Regular Appeal from a decision passed by Nadir Ali^ Moomiff of 
Bhowarah, dated IQth of July 1845. 

^ohon Jha and five others. Appellants, (Defendants,) 


Jootun Misscr, Respondent, (Plaintiff.) 

This suit is for the recovery of Company's rupees 140-6, beiiig 
amount of balance of rent and interest from 1244 to 1250 Fuslee, 
on half share of an under lease of 8 annas portion of village 
Gurwur, purgunnah Durwur. The plaint sets forth that Karee 
Misser and himself obtained from the proprietors of the village a 
lease of 8 annas portion of the said village for the period of seven 
years, from 1244 to 1250 Fuslee, on the rent of Sicca rupees 251, 
payable annually. On the same terms it was under-leased to the 
defendants. On adjustment of accounts at the termination of the 
under-lease, and after deduction of 4 annas portion on account of 
Karee Misser, the other leSsor^s share, a balance appeared against 
the defendants. Rent Sicca rupees 92-8, interest 39-2, total 
Sicca rupees 131-10, equivalent to Company's rupees 140-6, for 
which amount he sues. 

Answer of the defendants. The plaintiff and Karee, Misser are 
own brothers, they are not lessees but hold the land as bhamoter, 
or rent free land, for support of indigent bralununs, tliis they leased 
to them. The share of rent payable to the plaintiff has been dis- 
charged, they hold adjusted accounts of payments for the year 
1244 and 1245 Fuslee, and agreeably thereto the whole rents also 
have been discharged from 1246 to 1250 Fuslee, and there is a 
surplus due to them. 

The moonsiff passed a decision in favour of the plaintiff, on the 
grounds- that the defendants do not deny having taken the l^e, 
and merely plead having discharged the rents, but to this moment 
have not adduced any proof thereof. 

The defendants appealed against this decision, urging ; the do- 
etttsu^hts were sehtiio their attorney, who, owing to some of them 
being oh plaii paper, did not file them, being contrary to the 
regilaiinns> bihi hoped tliey might be taken in this, court. , %ree 
Mi»aer filed a petition m a third party : it is a corroboratioa d the 
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answer of the defendants in the ori^nai case* Musst* Khumul 
Preeah Bhawas filed a petition as a third party in corroboration of 
the plaintifif^s plaint. 

CounT. 

On perusal of papers of the original case it appears the case has 
not been snflipi^ntly investigated and the decision wholly errone- 
ous ; therefore the decision is reversed, and the case directed to be 
returned for re4nvestigatiou> to call on the plaintiff to file the lease 
by which he and his. co-partner were empowered to under-lease the 
same portion of the village to the defendants j and also to file the 
kabpolet or counterpart of the lease given by the defendants on 
the under-lease to them. To ascertain whether the lease fee ^^tten 
on a stamp of full value, and to establish the validity of the instru- 
ment by evidence of witnesses. To call on the defendants to file 
the under-lease granted to them ; to ascertain whether it be written 
on a stamp of full value. The decision having been ^Toneously 
pa^l^ed in awarding the plaintiff his claim, on the mere default of 
the defendants to adduce proof of their allegation that the rents 
had been paid; and without taking evidence of a single person on 
the part of the plaintiff, or calling on him to adduce proof of his 
claim, it will be necessary now to call on the plaintiff to prove 
his plaint by the evidence of witnesses. To call on the puUt^arree 
to produce the annual jumma wassie bakee, or accounts of 
demands, receipts, and balances for the years 1244 to 1250 Fuslee, 
both years \pclusive. To ascertain from these accounts the cor- 
rectness of the plaintifTs claim. Putwarree to be sworn to the 
validity of the accounts. The defendants to be called on again to 
prO'i^e the payments of the rents. After having re-iavestigated the 
Oise, to pass judgment according to the merits thereof. Amount of 
stamp of appeal plaint to be returned. 


The 27th August 1846. 

Pkesbnt: JOHN, french. Additional Judge. 

I No. 589. 

Regular J^eaifrom a demion passed by Mouhee Mmeerooddeen 
Hoosein^ Momsiff af Muhwa^ dated "Jth of August 1845. 

Sheonath Mhatoon and Juggernath Mhatoon, Appellants, 
(Defendants,) 
versus 

Bhurpsee Lall, the father and guardian of ||beochurn Lcdl and 
Kalcechunx Purslxad, his minor sonsi JRespondent, (Plaiptiff.) 
This suit is for tfee recovery of Company's rupees 
being balance of r^nt and interest thereon, on the cultivation of 
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1 beegab and 1 1 kutlahs of laud in the village of Biahenpore^ chuck 
Lalloo Bharaputtee^ perguuriah Hajypore, oR; account of 
1250 Fuslee. The plaint sets forth that Bhurosee Lull took a 
lease of the whole above-mentioned village, in the names of his 
minor sons, on account of 1250 Fuslee — from 1251 Fuslee the 
lease is in his own name — from Ramdyal Sing and others, the pro- 
prietors of the aforesaid village. The defendants being in balance 
on account of 1250 Fuslee, he sues for the same. 

The defendants in tlieir defence plead they do not cultivate any 
land belonging to the plaintiff. Sneodyal Mhatooii, his nephew, 
granted them 1 beegah and 5 biswavS of land at an annual rent of 
4 rm||eB within his cultivation, and to whom their rent has been 

pai<flP 

Sheodyal Mhatoon petitioned as a thiitl party : it is a corrobo- 
ration of the defendants’ answer. 

The moonsiff passed a decision in favour of plaintiff, on the 
grounds ; the cultivation of the land, and the balance being due, 
having been proved by evidence of witnesses. The thirdl party 
and the defendants are in collusion and are relatives. The receipts 
and puttah (or lease) filed by the third party are not genuine and 
not proved. 

Against this decision the defendants appealed, urging: the plain- 
tiff, respondent, held no document from them ; the putwarree is 
a servant of the plaintiff’s. Relationship does not constitute col- 
lusion, which was not proved. It was necessary to have deputed 
an ameen on the spot to ascertain the truth of their allegation, &c. 

4 Court. * 

The lease on which the respondent, plaintiff, can claim to sue is 
not filed, whereby the investigation is incomplete, therefore the 
decision is cancelled, and the case sent back for re-investigation. 
To call on the plaintiff to file the lease ; to ascertain whether it 
be written on a stamp of full value, and to prove the validity 
thereof by evidence of witnesses. If it be not filed, to take into 
due consideration under such circumstance, whether a suit against 
the ryots (or cultivators) can be maintained, or a decree be given 
against them in favour of the plaintiff. After a full re-investigation 
to pass judgment on the merits of the case. Amount of stamp 6f 
appeal plaints, to be returned to appellant. 
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, , ^ '-'V' a.,Th® 37th. AimiJST 1846.'>-' ' •' * . - “■ >-*' 

PitoBW : JOHN PRJINCH, Abbrt^ib^^i t Jb^dE. ' 
No, 603, , . ' '"^ 

R^fful^ from a decision passed by Nadir Aliy Moomiffof 

Bhammrehy dated &tA of Anyust 1845* 

Mr. John Gale, Appellant, (Phiiitiff,) 
versm 

Geerdharee Misair and Baboo Keerut Sing* Respondenta> : 
(Defendants.) 

This suit instituted by the appellant to eaneej ^ 
lease for 16 beegahs 5 bisw<is of land of the village Hurpor^per- 
gunnah Hatee, and the reversal of proceeding passcil by the 
session court dated 30th November 1842. Action Md at Coin^ 


pUii/s rupees 8-2. 

The plaint sets forth. Baboo Keemt Singh, the proprietor, 
granted to )the‘ indigo factory at Kynah a lease of the whole village 
above mentioned, under date the 11th of Bysack 1348, for the 
period of seven years, from 1249 to 1265 Fuslee. Leases were 
granted to and counterparts thereof were lodged by the ryots, but 
Geerdharee Missir, the defendant, would not enter into agreements 
with the factory, alleging the lease for his cultivation was granted 
W the proprietpr of the village prior to the lease to the factory. 
Iniis dilute was carried to the fouzdarry under the 4th llegula- 
tiqn; C)n investigation, the magistrate decided the defendant's 
lease void. On appeal, the session court reversed the magistraj|e’s 
ordef; and upheld tne defendant in his lease. Hence this suit. The 
le^e of Geerdharee Missir having been granted subsequently to 
that granted to tbe factory. 

The defendant Geerdharee Missir in his defence pleads, that the 
proprietor of the village granted him a lease for nine years, from 
1248 to 1256 Fuslee, at an annual rent of 8 rupees, 2 annas. He 
holds a receipt for the payment of the rent on account of 1248 
Fuslee, and a decree dated IQth December 1841 obtained against 
a ryot who cultivated smne land within his lease ; and that 
Mohon Tegooty the servant of the factory, did not at that time urge 
any ob}ectionJ 

Baboo Keerut Sing, proprietor of the village, in his defence 
urges the same pleas as the above defendant wiih this addition — 
it is stipulated in the lease to the factory, not to exact more rent 
from the ryots than that mentioned in tlie leases granted to them. 

The moonsiff dismissed the case on the grounds ; The plaintiff 
not having adduced other proof than the mtnbsses under his own 
influcncej^ to prove th^ Geerdharee Missir obtained his l^e sub- 
sequent to tiat to the factory. From inspection •of the 
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defendant's lease, the proprietor's ansvrer td plMnt^ and evidence 
of the defendant's witnesses, prove it was* jg^nted previously to 
that to the factory. 

Against this decision the plaintiff appealed, urging : the pottaih 
or kase to Geerdharee Missir was granted subsequently to that 
to the factory, was proved by the evidence of the witnesses# The 
moonsiff did not take this into favorable consideration. The 
decision in favor of the defendants was obtained by collusion of the 
parties, the proprietor of the village and the ryot. 

Court. 

The lease to the factory has not been filed, hence the inve8%a- 
tiou^ the caacj is incomplete, therefore the decision is reversed, 
and the case to be returned for re-investigation. To call on the 
plaintiff to file the lease and the jummabuiidy (or a paper con- 
taining a list of the lyots, quantity of land cultivated by each, 
and the rent payable by each ryot) granted to the factory. First 
to ascei‘tain whether the lease be written on a stamp of full value. 
To prove the validity of one, or the other, or both documents, if any 
objection be urged against them. To call on Baboo KeerutSi^h 
to file kaboolet (or counterpart of lease) given by the factory to him. 
To compare the two documents, lease and counterpart, to ascertain 
if they correspond with each other, and to ascertain from them, 
whether there be any stipulation that the factory was prohibited 
to exact more rent than that specified in the leases to the ryots, 
and to ascertain from the jummabundy paper (or list of the ryots, 
their land, and rent payable by them) whether name of Geerdha- 
ree Missir be mentioned therein, the quantity of land cultivated 
by him, and the annual rent payable by him, which vrill elucidate 
the matter of the present dispute- After careful re-investigation, 
to pass a judgment in conformity to the merits of the case. The 
amount of stump of appeiil plaint to be returned, &c. 

The 28th August 1846. 

Present: JOHN FRENCH, Additional Judge. 

No. 622. 

Regular Appeal from a decision passed by Moulvie Syud Mahomed 

Wahidoodeen^ Moonsiff of Mozufferpore, dated I2th August 1845. 

Muhunt Bhurut Doss, fanner, and Jyeraje Teewuree, security, 
Appellants, (Plaintiffs^) 

versus 

Beechook Race and 3 others. Respondents, (Defendants.) 

This suit is for Company's rupees 41-8-9, rent and interest, due 
for 1251 Fuslee on a cultivation of 17 beegahs, 15 kuttahs^ iu 
village Purkotumpore, pingunnah Beesarah. 
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The plaint sets forth^ the whole of the atopre village tvae leased 
to the plaintiffs by Kishen Mohim MookeHafa and others^ proprie- 
tors thei*eof, from 1251 to 1267 Fuslee. On obtaining the leas^i 
proclamation under the 5th Regulation 1812 was issued^ directing 
the ryots to attend and take out pottahs, or leases* The defend- 
ants having cultivated the land without taking out a lease^ they are 
sued for rent at the rate of the village^ &c. 

The defendants plead ; they are kadeem kashtkaran (or cultiva- 
tors of very long period) of the village^ and hold 16 beegahs and 
19 biswas of land at different rates, making the aggregate annual 
rent 32 rupees and 3 annas, which has been continued to be paid 
to the former farmers to 1250 Fuslee, and ag]*ee^|>le there tymy- 
inent has been made to the ainla or officers of the'plaintiffs.^The 
plaintiffs issued their proclamation in the months of Assin and 
Kartick 1261 Fuslee, which was not proper. The moonsiff passed a 
decision in favour of the plaintiffs ; the rent payable at the former 
rates : as the Regulation directs the proclamation should be issued 
in the month of Jait, and the plaintiffs did not issue the proclama- 
tion until the commencement of Assin. After deduction of rent 
paid, there is a balance of rupees J-2-7, due to the plaintiffs. 

Against this decision the plaintiffs appealed, urging : It is men- 
tioned in the 5th Regulation of 1812 that the proclamation isi^to be 
issued in the month of Jait or previously thereto, "hence the issue of 
proclamation prior to Jait is not prohibited, and the mooiisiff^s de- 
cision is incorrect. 

COUBT. 

• 

It appearing from the the 9th sectionj 5th Regulation of 181 2, the 
proclamation or notice to be issued to the ryots to attend for the 
adjustment of enhancing rates of rent should be issued in the 
month of Jait/ and the increase not to take effect until the com- 
mencement of the ensuing year, hence the moonsilTs decision is 
perfectly correct. I’he appeal is rejected with costs, and the 
moonsi^s decision affirmed. 

Tub 28tii August 1846. 

FKBj|BNT: JOHN FRENCH, Additional Judge. 

No. 623. 

Regular Appeal from a deemon passed by Maulvie Syttd Mahomed 
IVtthidoodeen, MaoHsijf of Mozuffeipore, dated l^thAt^ust 1846. 

Muhunt Burrut Doss, farmer, and Jyerme Teewarce, security. 
Appellants, (Plaintiffii,) 
tvreus 

0. ^ Doorp Respondent^. , , 

This is a similar ease to No. with the exceptitm of the 
defendant’s name and the amount sued for being Company’s 
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rupees 26-5-10^ the decision of the inooiisilf bein^ on* ^Iie ^me 
grounds as in No* 622, the gmoiuit decree^ being, Uompan^^s ru- 
pees 2-8-4*4^ and this court passed a similar judgment as in that 
case. 

The 31st Auoust 1846. 

Present: JOHN FRENCH^ Additional Jcdoe. 

No. 714, 

Regular Appeal from adecimnpassedbyMolvie Syud Wahidoodeen, 
Aloomtff of Mozufferjmre, dated^2f)th August 1845. 

Bbpkdarry Sahee and Mohore Saliee^ Appellants, (Plaintiffs,) 

versus 

. Jugmohun Lall, Respondent, (Defendant.) 

This suit was instituted for reversal of a summary decision pass- 
ed by the collector of Tirhoot, on the 10th of September 1844, on 
account of arrears of rent for the year 1251 Puslee. Action laid 
at Company's rupees 105-15-9, being the amount of decree and 
costs of suit thereon. The plaint sets forth: the whole village 
Silwunt Basdeib, chuckla Nye, pergunnah Beesarah, was leased to 
the plaintiffs on an annual rent of Sicca rupees 424, for the period 
of 7 years, from 1250 to 1256 Fuslee. Gowree Sunker, a four 
anna sharer, not having signed the lease, the plaintiff was put in 
possession of 12 annas portion only in 1250 Fuslee. The rent 
j)ayable to the defendant on account of 1251 Fuslee was discharg- 
ed by 34 rupees on receipts, 27 rupees without re'ceipts, and a 
niangoe orchard sold to him for 45 rupees ; total making rupees 
106, Notwithstanding, he sued in a summaiy suit for rupees 
10l-7*9> as principal and interest of rent due on account of 1251 
Fuslee. The collector exempted the surety and passed an exparte 
decree against the plaintiffs, without issuing the requisite pro- 
clamation for the attendance of the plaintifis to defend their case. 

AnsAver of tlie defendant alleges, Hurreeah Sahee, one of the 
sureties, caused the lease to be WTitten out in the names of his 
son and iiepliew. The rent for 1250 Fuslee was paid by him, 
and the account of payments was taken by him. In the summary 
suit he acknowledged the payment of 12 rupees, 3 annas, and ob- 
tained receipt for the same. The transactions of the collections 
and payment of the rent rest with him, therefore the objection of 
the plaintiffs, that the proclamation tor their attendance was not 
issued, is not to be listened to by the court. The whole of the 
plaint regarding the payment of the rent on account of 1251 Fuslee 
is incorrect : with the exception of 12 rupees, 3 annas noticed 
above^no further sum was in any Avay paid pn account of that year. 
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The moonsiff dismissed the case on the pounds : the plaintiiSi 
had not filed the receipts, payments of rente without receipts not 
being admissible in cour^ and there being no other point in the 
summary suit in any way favourable for the reversal. 

Against this decision the plaintiffs appealed, urging s the collec- 
tor did not issue a proclamation for their attendance to defend the 
suit, therefore the decree against them is contrary to the customary 
usage, and liable to be reversed. The evidence of their witnesses 
proved the payment of the rent. 

The primAry enquiry in the original case has not been effected ; 
which should have been to ascertain whether or not a proclamation 
requiring the attendance of the plaintiffs in this case, and defend- 
ants in that summary suit, was issued in conformity to the ettetom- 
ary usuage of the courts, or under the 3d clause, 18th section, 
8th Regulation of 1819. It is not to be gleaned from the collec- 
tor’isi division. The summary suit not being filed, from whence 
alone the truth can be obtained, hence the moonsiff’s investigation 
is incomplete, therefore the decision is reversed, and the case to 
be sent back for re-investigation. To call on the collector to trans- 
mit the summary suit alluded to. To file the same on the records 
of the regular suit in conformity to the 10th section, 14th Rt'^Ia- 
tion of 1824, then to ascertain from the summitry suit \^ether 
the proclamation above alluded to was or was not issued. To take 
into due .consideration whether the collector is upheld by the cir- 
cumstances shown in the summary suit, or by any Regulation, in 
passing an exparte decision against theplaintiffs, defendants in the 
summary suit j if so, the plaintiffs having allowed that case to go by 
default, can they institute a suit, in fact appeal against the collec- 
tor’s decision under the circular order No. 964, dated 12th of March 
1841 ; then to pass judgment according to the merits of the case. 
Amount of stamp of appeal plaint to be returned to appellants, &c. 

The 31st August 1846. 

Present: JOHN FRENCH, Additional Judge. 

. No. 759. 

Regtdar Appeal from a decision passed by Molvi Sped Asim AH 

Khan, Moonsiff of Pulsing Surrai, dated 24th S^tember 1845. 

Ghaterdhary Singh, Appellant, (one of the Defendants,) 

• versus 

Pharun Singh and Purshun Singh, Respondents, (Plaintiffs.) 

In this case the plaintiffs sued partly as proprietors and partly 
as lessees in the two villages, viz. Dooloor, in which they held 
4 annas and 10 guudahs portion, mul in village Umtawan, 2 
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annas and 5 gundahs portion^ both villages appertaining to 
talooqah Mhusondah^ pergunnah Sureisa, 

In both villages the defendants, Chaterdhary Singh and Tillok^ 
dhary Sing, cultivated lands under bhowlee or kind rent, and they 
carried away the whole produce after it had been estimated. The 
proprietor’s portion thereof was Company’s rupees 32, for which 
sum on account of 1250 Puslee the suit is instituted. 

Answer “ of Chaterdhary Singh, one of the defendants, pleads 
that Tillokdhary Sing, the second defendant, has no concern in this 
case. The rent on the quantity of land cultivated under bhowlee 
or kind rent in the proprietary and lease puttee of the plaintiffs, 
has been entirely discharged, and receipt thereof in his possession* 
la 1251 Fuslee the bhowlee land or kind rent cultivation was 
relinquished. 

The moonsiff passed a decision in favor of the plaintiff, on the 
grounds : the evidence of the plaintiffs’ witnesses proved the cul- 
tivation and the balance of rent due. 

The defendant not having brought the putwaree who signed the 
receij^t, which is filed, has not proved the validity thereof. 

Against this decision, the defendant appealed, urging : copy of 
the putwaree’s deposition was filed in the ciise, which authenti- 
cates the receipt : to cause the putwarree to give another depo- 
sition is unnecessary ; contrary to the matter adduced in the case, 
a decision has been passed in favour of the plaintiff. 

Court. 

The deposition of the putwarry, filed in this case, .has not the 
slightest Elusion to the payment of the rent, or the writing of 
the receipt ; it is a mere deposition to prove what portion or share 
a certain proprietor held in tlie talooqah. The evidence of the 
defendant’s witnesses cannot be credited, arising from the contra- 
dictions in their evidence. Under these circumstances there is no 
cause for altering the decision of the moonsiff, which is affirmed, 
and the appeal rejected with costs. 
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The 3iin August I84G. 

Present: R. TORRENS, Judge. 

Appeal from, the dectsfon of Roy UnrcJumder Ghose Bahadoor^ 
Principal Sadder Ameen^ passed on the 29fh of July 1845. 

Frances Morell^ (former Defemlaiit,) Appellant, 
versus 

^ Henry Burkinyoung, (former Plaintiff,) Respondent. 

For an order to open a passage on a former road. Suit laid at 
rupees 1125. 

Plaintiff states that he obtained a mouroosce” pottah, or here- 
dituiyitTise, from Nowab Hissam Jung, for five beegahs of land on 
the 22nd of Srabun 1247, for which he is liable to a rent of rupees 
150 per annum. The land is situated in the khassbagli’^ of the 
noMTib, at Chitpore on the banks of the river Hooghly. The lease 
specified (plaintiff states) that the plaintiff was not to interfere 
with the road leading along the boundary of the land* towards the 
north, which is particularised in plaintiff^s pottah as being six 
cubits in breadth. Phaintiff, having obtained the pottah, erected a 
mill on the ground. Subsequently, on the 9th of Pose 1250, Mr. 
T. P. Morell, now deceased, son of the defendant, obtained a 
pottah for land to the north of the plaintiff^s tenure. After Mr. 

P. MorelPs decease, his mother Frances Morel), the defendant, 
and her attorney, obtained possession of that ground. Plaintiff 
states that they are erecting a dwelling house on that land, and, in 
the month of Assar, built across the road (referred to by plaintiff 
as passing through, or along his land, from south to north) near 
plaintiff’s mill ; and the defendant has thereby cut off the cominu- 
iiication of plaintiff’s land and mill from the main road, and pre- 
vented the access of carts and workmen to plaintiff’s mill. 

The plaintiff states further that he had applied for redress to the 
magistrate according to Act IV. of 1840, but no order could be 
passed by that authority as the period, by section 6 of the Act, 
which authorises a magistrate's interference, had expired. 

The defendant states in answer that her son’s name w as inserted 
in the ][)ottah, which was granted to her by Nowab Hissam Jung. 
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She denies that any road had existed tis asserted by plaintiff, 
previous to her erecting the wall described by him. She refers 
to the plan filed in this ease by the plaintift", which she states was 
prepared on information furnished by the plaintifl’’s relations ; and 
she states that a plan of the ground which she puts in^ and which 
was drawn out by the surveyor, Mr. Rowe, in 1843, is a correct 
one. Further she urges that the plaintiff has access to the main 
road by a way, leading from the southern aspect of liis ])remises 
to Baugh Bazaar; and that for ten months no objections were 
made to the erection of the wall she has built. 

Nowab Hissam Jung, who was made a defendant in this case, 
did not file any answer. 

The principal sudder ameen, having satisfied himself by a per- 
sonal inspection of the spot, and taken evidence on both sides, 
passed a decree in plaintiffs favor. 

Appellant appeals from this decision, urging that tlie plaintiff 
could not properly bring this action, as there was another partner 
in the business carried on by him, and as the pottah, fm the 
ground leased, was granted in the name of plaintift* and Charles 
James Burkinyoung. She states that the magistrate of the 
24-Pergunnahs, by whose opinion (recorded ii^ his proceedings 
held in the case tried according to Act IV. of 1840) tho prin- 
cipal sudder ameen was in part guided in coming to a deci- 
sion in respondent’s favor, though he saw that the road had 
existed, yet observed that it had been closed for a long time. 
Appellant states that the report and map, (drawn out by the 
overseer deputed for that purpose by the inagistrati^,) on which 
the principal sudder ameen relies, were made out from eiujuiries 
from the respondent’s relations and dependants. With regard to 
the opinion; stated in the principal sudder amecn^s decision, that 
the appellant’s pottah contained a condition rendering it obliga- 
tory on her to keep open the communication, that condition docs 
not refer to the road in dispute, but to another road. Appellant 
with her petition of appeal files a copy of the map drawn hy Mr. 
Michael Crowe, surveyor, ii^ 1843, which shews that no road, as 
contended by the respondent, existed. 

Respondent in answer states among other matters that his bro- 
ther Charles James Burkinyoung, in whose name, as well as re- 
spondent’s, the pottah was granted, died previous to this action 
being brought, and he now is the dececiscd’s representative. 

In support of plaintiff’s, respondent’s, case the witness John 
Alfred Burkinyoung, his nephew, deposed that the road did run as 
stated in the plaint ; that he, the mtness, had subseciuent to the 
erection of the mill driven his buggy ov^r the road up to the mill. 
He states that the passage is now stopped up. Henry Mornay, 
adduced by plaintiff; deposes to the road having been open — to Ixis 
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having frequently driven his buggy over it when in charge of 
plaintiff’s niill^ and he states that hackeries and carriages frequent- 
ly passed to and fro, thereon. This witness says that very great 
injury accrues to plaintilf’s mill by the sto])page of the road : and that 
there is no other feasible passage to the mill. William Roberts 
corroborates the foregoing evidence. This witness states that 
there is a lane, towards the south, which conmiunicates with the 
road in dispute, but it is not such a passage that loaded hackeries 
or carriages could j)ass over. William Henry Hammerton (re- 
spondent’s father-in-law) deposes that he has driven in his buggy 
over the road before and subsequent to the erection of the mill, 
and that he never travelled to the mill by any other. Thomas 
Place deposes that he was the engineer who built respondent’s 
mill, and he frequently had seen hackeries conveying the building 
materials and machinery ])ass along the road into the mill yard. 
This witness states that the approach to the mill from the south 
is in a very bad state, and dangerous from its proximity to the 
river. 4 Madhub Chundcr Ghose deposes to the appellant’s build- 
ing across the road, and says he has seen the road in existence for 
seven years. 

h^)r the appellant, the surveyor, J. Rowe, who made a survey 
in 184liof the ground leased to her, deposed that he did not then 
see any trace of the road. The plan drawn by this witness is 
much less comprehensive than that filed on respondent’s part, 
which was drawn out by the overseer deputed by the magistrate. 
Another witness of appellant, Fuckeer Mahomed, deposed to there 
being no road as stated by the plaintilT ; and from this witness’s 
deposition it appears there w^as no approach for conveyances up to 
the mill by any road. He says no carriage could approach from 
the south, Another witness of appellant, Nukoo Matha, contra- 
dicts this; he says that the road, which appellant is alleged to have 
stopped up, never existed, but that the approach, by the south, 
from Baugh Bazaar, was passable for carriages. Uuuntoram, 
for appellant, deposed that the road from the south to the north 
along the river side, never existed. The approach, he said, to the 
milk was by the road leadhig from the south, which was passable 
only for coolies with their burdens. 

Appellant’s last witness, by name Allum Sheik, deposed that the 
approach to the mill was from the south only ; and tliat the road 
did not continue towards the north, iis stated by plaintiff. 

With reference to this appeal, it appears to me that there is no 
objection to the plaintiffs, respondent’s, bringing this action sin- 
gly. His brother, in whose name the pottah is also granted, could 
not be aggrieved by the suit instituted by the plaintiff with a view 
of benefitting their common property, But it is a fact that the 
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respondeut^s brother is dead^ and this is pleaded^ by the respon- 
dent, as the reason of his not bringing the action, under Act 
IV. of 1840, within the prescribed time ; for the respondent 
states that in consequence of the death of his brother the affairs 
connected with the property at Chitpore were, for a time, ni con- 
fusion. As regards the building of the wall, it is not denied by the 
appellant ; and the witnesses on both sides prove that the wall was 
built across the road. The respondent’s witnesses distinctly state 
that they had l>een in the habit of going over the road in dispute 
in carriages on several occasions. And they say the mill is 
unapproachable for conveyances from the south. The magis- 
trate, wiio, pending the decision of the case under Act IV. 
of 1840, visited the disputed ground, records in his proceedings 
that the trace of a road was perceptible; and the plan drawn 
by the overseer who, by the magistrate’s order, sketched the 
ground and approaches, shows that the road had existed, across 
udiich now the defendant has built. The principal sudder anieen, 
who visited the ground, also records his opinion that there are 
the remains of a former road. ith the exception of Mr. Ilowe, 

I do not consider the witnesses for the appellant, who deposed in 
the lower court, of such character and respectability that their evi- 
dence ought to preponderate over that given by the respondent’s wit- 
nesses. Indeed the general tendency of the appellant’s witnesses’ 
depositions, goes to show that there was no approachable passage 
up to the mill ; and it is absurd to suppose that any party would 
erect an expensive building and machinery on a spot w^ithout hav- 
ing a good approach t<3 the place. I cannot consider Mr. R(nve’s, 
the surveyor’s, evidence of such a nature as to outweigh the direct 
testimony in plaintiff’s, respondent’s, favor given by his witnesses. 

With respect to the plan filed in appeal by the appellant show- 
ing that no road was on the land, as stated by respondent, I con- 
sider that plan of little avail in appellant’s favor. For Mr, Crowe, 
who drew the plan and surveyed the ground, in his deposition 
taken in appeal, says there migfit have bl^n a bye road (and plain- 
tiff, respondent, contends for no other) on the land, and still it 
need n#t have been included in his map. Considering therefore 
the evidence, plan of the magistrate recorded in his proceedings ’ 
under Act IV. of 1840, the decision of the lower court come to 
after a careful investigation and a personal inspection of the ground, 
as wtU as the conditions in the pottah of the respondent and also in 
that of the appellant (referred to in the principal sudder ameen’s 
decision and in appellant’s petition of appeal,) I dismiss this 
appeal, and direct that the passage, as ordered by the principal 
sudder ameen, be opened. 
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The 8d Aucust ISIG. 

Present: R. TORRENS, Judge. 

Appeal from the decis ’tovi of Roy Hur Chimder Ghose^ Additional 
Principal Sadder Ameen^ passed on the 22d of July 1 842. 

Collector of 24-Pcri(iimiahs, (former Defendant,) Appellant, 

versfas 

Ram Knmmnl Mookerjea, (former Plaintiff,) Respondent. 

The commissioner of the Soonderbuns and Cassynath Banner- 
jee were made defendants in the lower court, but are not included 
as respondents. 

For possession of 397 bee^ahs of land, valued at 1588 rupees. 

Tbe plaintiff^s casi‘ had first come on before the former ])rinci- 
pal sudder ameeu, Roy Ra(lag()vindS()oui,\vlio dismissed it, because 
it appeared to him that the plaintilf Iiad not instituted the. action 
within the period allowed by section 24 of Regulation II. of 1819. 

The })laintift’ appealed from tluit decision, and on hearing 
the appeal it appeared to me that, as the plaintiff had only pur- 
(*hased the estate of Assapoor (in virtue of which purchase he 
claimed this land) shortly previous to the institution of the action, 
tluTC was sufficient cause shown for his not instituting it within 
the year proscribed by the Section cited by the principal sudder 
ameen, I therefore reversed his decision and desired him to try 
the case. 

The then additional principal sudder amcen, above? named, pro- 
ceeded with the trial. 

Plaintiff states that he purchased the estate of Assapoor, per- 
gunnah Hutteeaghur, containing, among otliers, tlie juo/ah of 
Damoodurpoor, from 397 beegahs of which, he states, the collector 
of the 24-Pergunnahs has dispossessed him, on the plea that it 
w.is a portion of mozah Ram Tunno Niigger, which, to the extent 
of beegahs 57 1 ^ biswas, was declared liable to assessment ac- 
cording to Regulation II. of 1819; whereas the plaintiff stated 
that land does jjot in reality exist, but has been carried away by 
the river Boora Muntisser. 

To recover this the plaintiff brhigs this action against the col- 
lector ; the commissioner of the Soonderbuns ; and Cassynath 
Banc'rjee, (soil of Byrub Chunder Banerjeo, defendant in the re- 
sumption suit,) with whom a settlement had been effected for the 
land — but, as Cassynath did not fulfil the conditions of- scttlenuuit, 
the collector took the land into his khass management. 

In answer the collector urged that the land claimed by jdaintiff 
was not part of Damoodurpoor, but of Ram Tunnoo Nugger. 
That tile former talookdars of Damoodur])oor had not put forth 
any claims to this land, and that the ]}laintiff could not now do so. 
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as the law made the confirmation by the Board of Revenue of tlie 
resumption decision final, under the circumstances of this case. 
And accordinf^ to that dc’cision a settlement was effected witli the 
defendant Cassynath. The commissioner of the Soonderbuns 
considered it needless to aiiswer^ as the collector had done so. 

The other defendant, Cassynath Banerjee, answered that the land 
truly pe^riained to Ram Tunnoo Nugger, and was part of that de- 
cr(‘cd to be liable to assessment under Regulation II. of 1819. 
Defendant states he had at one time effected a settlement with 
Government for it, but eventually relin(|mshed it. 

The additional ])rincipal siulder ameen decreed the land to the 
plaintiff. He considered plaintiff’s claim good, from the proof 
afforded by a decisif)n passed according to Regulation VI, of 18h‘^, 
and by the anuMm’s rej)ort in tliat case, as well as by copies of 
roobikarrics of the commissioner of the Soonderbuns, and of the 
special commissioner, and by an English report, submitted by the 
former autJiority to tJic commissioner of revcjme. 

The additional primdpal siulder ameen held the defendant Cussy- 
natli BaiuTjee liable to defray plaintiff’s costs. 

Appellant appeals, urging that the decision passed accewding to 
Regulation V[. of 1813, having been only for 190 heegahs, neither 
it, nor tlieameen’s report in that ease, could affect th(‘ action under 
trial which is for 397 heegahs, 15 biswas. He urges, further, that 
the roobikarries and letter referred to, were written without any 
personal inspection of the land, whereas appellant urges that 
a full report, after such inspection, was made by the assisUmt col- 
lector, showing the land, now litigated for, to belong to the resumed 
land in Ram Tunnoo Nugger. Appellant moreover submits that 
Section 24 of Rcgidation II. of 1819, rendered it illegal for the 
respondent to bring this action, as more than a year had elapsed 
from the date of the Board of Revenue’s decision confirming the 
resumption of this land. Finally, appellant prays for the depu- 
tation of an ameen to report on, and map, the land. 

This prayer was acceded to, and the local ameen submitted his 
report and plan of tl»e ground in dispute on the 6th of May last. 
He made out the land to belong to Ram Tunnoo Nugger. 

As It was desirable to check and compare the ameen’s re- 
port and plan, with the map of Captain Prinsep and of 
Mr. Hodges, (referred to in the assistiint collector’s letter of 
the 2nd of April 1835, para : 9,) and with the field book of 
Captain Prinsep, in the office of the commissioner of Suon- 
derbuiis, the surveyor of that tract was desired to attend and 
give his deposition on oath regarding the correctness of the 
ameen’s plain That plan shows the land of Ram Tunnoo Nuggur 
to exist on tJic banks of the river Booro Muntisser, which forms 
the west(*rn boundary of Ram Tunnoo Nugger, the eastern boun- 
dary being an embankment, according to the ameeu’s plan, se- 
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parntinjij the lands of Ram Tunnoo Niijj^^er and Damoodiirpoor, 
called Mr. Perkins’s embankment. The ameeirs plan descTi])es 
the northern honndary of Ram Tnnnoo Nni^c^er to be the 
lands of Aimnd Nngger^ and, on the south, the boundary is 
the land of Saam Nugp^er^ and of Kisten ChniuU'rpoor. Tims, 
according to the ameen’s plan, the lands of Ram Tunnoo Nugger 
intervene between the lands of Dainoodiii'poor and the rivt'r Booro 
Muiitisser. The surveyor of the Soonderbnns, who brought with 
him Captain Prinsep’s map and field 1)ook, deposes that tlie 
ameen’s plan is correct with the important exception of the 
land said to be Ram Tnnnoo Nugger, whicli is no wliere noted 
in tlie field book, or laid down in the map. It is clear that Ram 
Tunnoo Nugger cannot have been omitted in the map of Captain 
Prinsep from error, as the boundaries of tlie land of Damoodiirpoor 
are trlie same in that map as the ameen puts down as the boundaries 
of Ram Tunnoo Nugger. Moreover the report of the eommision- 
erof the Soonderbnns dated the 24th of November 1832, addressed 
to the commissioner of revenue, is nnfavoralile to the Government 
claim. Therein it is stated that the lands of Ram Tunnoo Nugger 
decreed to Government, are being carried away \)y the river Booro 
Mimtisser, or the Hooghly. Mr. Hodges’ map was not prodiu'cd, 
thouglt several timers called for, and ajipellant’s pleader states that 
it cannot be found. 

As regards the plea that the the respondent’s suit could not 
be heard in the civil court, as he did not institute it within 
u year after the decision of the Board of Revenye (according 
to Section 24 of Regulation II. of 181S),) had been pass(*(l, 
that was disposed of on the IGth of March 1842, when I 
remanded tliis cast; for retrial. I observe tlie Board’s decision 
was passed on the 4th of June 1824. In their letter to the com- 
missioner, dated the 20th of July 18^35, para: 2, this respon- 
dent is referred to the civil court to have his claim decided ; and as 
the Sudder Board thus coincide with me, I am the more confirmed 
in the opinion that legally a civil court could try this case. Be- 
sides, the order remanding the case for trial was passed in 1842, 
and 1 could not now reverse that order, even if it wej-(‘ erroneous. 
Had it been so, I think, the appellant ought to have appealed to 
the Sudder Court, instead of now seeking for its rescisiou by tlie 
authority who passed it. In the original resumption decree, under 
Regulation II. of 1819, passed on tlie 19th August 1822, 
there arc no boundaries, whatever, laid down of tlic land de- 
clared liable to assessment* Considering the vague terms of 
the decree, and the surveyor’s deposition, which shows the land of 
Ram Tunnoo Nugger not to have existed wlien Captain Prin- 
sep’s .map was made in 1822, the* year in which the resump- 
tion decree was passed, 1 do not think that the land claimed by 
Government does belong to Ram Tunnoo Nugger^ notwithstanding 
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the aineen’s plan and tlie assistant collector’s report, which I)ow* 
ever is made many years after the map and the decu'ce. In order 
to make it a])pear that it was the intention of Captain Prinsep to omit 
the lands of Ram Tunnoo Nug^er from his survey in 1822, a copy 
of an order passed by the commissioner of the Soojiderbiii\s, dated 
the 4th of March 1828, was put in, wherein the commissioner of 
the Soonderhims would not permit the land of Ram Tunnoo Nug- 
ger to he surveyed. This does not in my opinion show any thing 
in appellants favor, fen* the spot laid demm by the locid ameen 
(deputed when this appeal formerly was taken up) as Ram Tunnoo 
Nugger, appears from Captain Prinsep^s survey and the surveyor’s 
depositions to be distinctly the land of Damoodurporc^. In order 
tliat no misapprchensioji may exist as to the date of tin* surve^y by 
Captain Prinsep, or of its having taken place in 1822, (tlie same 
year that the resumption decree was passed,) I wish to remark that 
that fac;t is ascertained from the copy of the petition of Byrub 
Cliunder, on wliich is written the above order by the commissioner 
of the Soonderhims, and whicli is filed by the appellant. 

The additional principal sudder ameen had saddled Cassynath 
Banerjee the defendant with plaintilF’s, respondent’s, costs ; it would 
aj)pear because he, witting that the land pertained to Damoodiir- 
poor, effected a settlement of it with Government. Cassyifath by 
petition now prays to be released from this liability, and respondent 
in an answer to the urzee of appeal prays to have an order passi'd 
that Government, as the richer party perliaps, may defray tliose 
e(»sts, but 1 see no reason to interfere with the award regarding 
costs. Considering therefore that tliere is no reason, under the 
circumstances I have referred to, to disturb the additional principal 
sudder ann^en’s decision, 1 dismiss this appeal holding ajipellant 
liable for the costs therein. 

The 11th August 184(). 

Present : R. TORRENS, Judge. 

Appeal from the decision ofBijed Oosman Ally y Additional Principal 
Sadder Amecn^ passed on the 23rd of December 1845. 

Govmd Chunder Photadar, (former Defendant,) Appellant, 

versus 

Raj Chunder Soor, (Pauper, former Plaintiff,) Respondent. 

For rupees 17^0, price of ganjah. 

Besides the appellant there were sued Takoorannee Dossee, 
Koontee Dossee, Joomah Khan, Romjan Khan, Woolfut Khan, 
Portaub Mootcah, and Rajoo Chaprassee. 

The plaintiff stated that, he sent Kala Chand Ghose, his servant, 
to Dinagepore to purchase ganjah forliim, plaintiff^ he remitted to 
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^ luni, at different times, for tliat purpose, rupees 487^ 12 Jinnas. 
K;ila Cluiiid, plaintiff states, therewith bought thirty two bundles 
of ganjah containing "Ji) maunds, and brought it by boat down to 
1V)lly’s Nullah, when witliout plaintiff’s knowledge he landed it at 
Joomah Khan’s house in Bowanypoor ; thence it was taken and 
sold ill Calcutta, in Jaun Ba/ar, during the month of Chyte 1248 
B. S, Plaintiff* states that he complained at the police office, w^here 
Kala CJiand admitted having received tlie plaintiiV’s money ; and 
also admitted purchasing and conveying the ganjali to Tolly’s 
Nullah: but pleaded that plaintiff owed him wages. On this ar- 
bitrators were appointed to settle the matter. The defendants did 
not attend, and the plaintiff* was referred to a regular suit, ^fhe 
ganjah, plaintiff alleges, was worth, during the month of Chyte 
1248, 25 rupees per maund, and at that rate seventeen maunds is 
W’ortli 1750 rupees which now plaintiff claims. 

Of the defendants only Uomjaii Khan and Takoorannet' Dossec 
gave any answers. The former person stated that he had no- 
thing to say to the disposal of plaintifl‘’s ganjah. He, liomjan, 
says that Oovind Chunder Photadar landed the ganjah with the 
aid of plaintift’’s people, who can have no claim against him. Ta- 
koorannee Dossee stated that she was the mother of Kala Chand 
(j 1 lose,* who, having brought the ganjah from Diruigepore, placed 
it first in Joomah Khan’s house, then placed it at the disposal of 
Govind Podar, or Photadar. And on plaintiff‘’s complaining at 
the police office in Calcutta, about which time Kala Chand died, 
Govind Podar sold the ganjah, and, after doing so, offered to com- 
promise the case w4th the plaintiff*. This deffuidant states that 
she has nothing to say to the estate of her late son Kala Chand, 
and ought not therefore to be sued by plniiitiff. The jowahul 
jowab, or rc'plication of the plaintiff*, only refers to the answer of 
the defendant Romjan Khan, and pohits out that that person ad- 
mits his claim, and prays for investigation. 

On the ()th of March 1848, the late principal sudder amcen, 
Roy Hurrynarain Ghosc, dismissed plaintiff’s claim for want (»f 
proof. 

On this award being passed the plaintiff appealed to the addition- 
al judge of this zillah. That authority, on the 9th of September 
1844, returned the case for retrial, (the principal sudder amcen 
having only heard the evidence of tw'o witnesses,) and in order 
that the evidence of omlah of the polii'e, might be taken, aiid 
that the book of entries of ganjali passes kept in that ciflice, 
might be inspected. 

The additional principal sudder amcen, Syed Oosnian Ally, 
having then tried the case, did not succeed in obtaining any 
book from the police office. He heard the evidence of two of the 
omlah of that office, and decreed the case against the defendant 
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Govincl Chuuder Photadar, and held the estate of Kala Chand 
Ghose also liable for plaiiitiff^s claim. 

Against this decision Goviiid Chiinder appeals^ stating that he 
had nothing to say to the ganjah said to have been disposed of, and 
that he was ignorant tliat any action had been brought against him, 
no notice thereof having been signified to him. 

I refer to the notice issued through the sheriff of Calciittii on 
the defendant, appellant. The sheriff certifies that he did cause 
the notice to be served on Goviud Chunder Photadar, the appel- 
lant. The statement s in the plaint are noted exactly by me, and it 
seems to me impossible for this appellant to answer so vague and 
unintelligible a plaint. His, appellant’s, name is inserted with the 
names of several others at the head r>f the plaint, as defendant ; 
but how, or where, or when, he (or the greater part of those per- 
sons) incurred any liability to be held responsible for plaiivtiff’s 
claim, is not stated in, or in any way to be gathered from, the body 
of the plaint, nor is this appellant’s name ever mentioned therein. 
Such a plaint, in my opinion, is at variance with the intent of Sec- 
tion 3 of Regulation IV. of 1793, and I consider that the case 
ought to be nonsuited, which I accordingly order it to be, and de- 
cree this appeal. The plaintiff, respondent, to be held liable for 
costs as far as can be. 


The 11th August 1846. 

, Present: R. TORRENS, Judge. 

V 

Appeal f rom the decision of Roy Hurchundcr GhosCj late Additmial 
Principal Sadder Ameeny passed on the 2Ath of June 1844. 

Sama SooJidree Debea, (Pauper, former Plaintiff,) Appellant, 

versus 

Bhobo Sooridree Debea, Kaidernauth Mookerjee, and Raja Rada- 
cant Deb Bahadoor, (former Defendants,) Respondents. 

For Jd share of 80 beeghas, 5 kottiihs, of keraj and lakeraj land, 
and ofte house, tanks, trees, &c., situated at Nowabgunge, Pultah, 
with wassiluat. 

Plaintiff stated that her husband Joyenarain Mookerjee inherited 
property with other sons of Ram Persaud Mookerjee from their 
father. Her husband died, and then her brother-in-law, Gunga- 
narain Mookerjee, husband of the defendant Bhobesoondree, and 
her nephew, Kaidernauth Mookerjee the defendant, the surviving 
successors to Ram Persaud^s estate, dispossessed her of the pro- 
perty she held as Joyenarain’s widow. And she now prayi^ for re- 
possession with wassilaut, or mesne profits. 
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In answer Kaidernaiith only staled that the plaintiff never had 
been dispossessed of any of her property. That at the time of the 
alleged dispossession he, Kaidernauth, was a child of 7 ^ years 

old. He says that the plaintiff still has possession of the estate she 
succeeded to from Joycnarain, her late husband. 

The additional principal sudder ameen did not consider that the 
dispossession was proved, but was of opinion that the evidence of 
the defendant Kaidernath’s witnesses proved that the plaintiff was 
still in possession of her property. He therefore dismissed her suit. 

Rajah Radacant Bahadoor had merely been sued as he wiis 
zumeendar of a portion of the keraj land under litigation. 

Sama Soondree appeals from this decision, praying that further 
evidence might be taken regarding her statement that she was 
dispossessed of her property. After hearing the evidence taken 
in the lower court, at the last sitting in this case appellant’s pray- 
er was granted, and she now has caused the attendance of two 
witnesses only. She has taken no steps to secure the presence 
of others named by her. The witnesses Neeloo Sirdar, Goluk 
Bagdee, and Edoo Sheik deposed, in the lower court, to the 
appellant's being dispossessed by the respondent Kaidernath, 
and by Gunganarain, Bhobosoondrie^s husband. With regard to 
their evidence, it is not, I think, satisfactory. Neeloo ^ays that 
Kaidernath the respondent was, at the time he and others 
dispossessed the appellant, 7 or 8 years old. The witness Goluk 
says at the time of appellant's being dispossessed by Kaidernath 
and others, that person was aged 16 years, and the third witness 
Edoo says that Kaidernath was ten years of age. This is rather 
contradictory. Moreover the witness Neeloo appears from his 
own statement to be a person ready always to give his evidence on 
any matter in courts of justice, and says he is always obliged to 
do so for the zemindar residing in his neighbourhood, by name 
Kistanund Biswas, Goluck deposed to the evidence he gave in 
the lower court being the fourth time he had done so. Besides, 
the witnesses are unable to specify any particular time when the 
dispossession of the property was effected. In appeal two other 
witnesses, as observed, of appellant attended. They are named 
Hullodhur Mookerjee and Durponarain Ghose. They say the 
appellant was dispossessed of her estate by the respondent ; but 
their evidence is not precise, and they live at a considerable dis- 
tance from the property. The witness Durponarain in his evi- 
dence admitted not having even seen the property from which he 
says the respondent, Kaidernath, ousted the appellant, and states 
that this was the fourth occasion of his giving evidence in the 
courts of this district. Considering the evidence taken in the 
lower court, and in tiie court of appeal, I dismiss the appellant’s 
appeal. 
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The lO^rii August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Roy Hurchunder Ghose^ Principal Sad- 
der AmeeUy passed on the ^th of May 1846. 

Isscr Chuiider Doss Kansarree, for self, and as p^uardian of his 
minor brothers, Petiimber Doss Kansarrce and Govind Chunder 
Doss Kansarree, (former Plaiiitiif,) Appellant, 

versus * 

Tarnec Churn Bundopadhya, Praiinkisten Mookopadhya, Praun- 
kisten Doss Kansarrec, and Parbutty Churn Doss Kansarree, 
(former Defendants,) Respondents. 

The plaintiff stated that }\e was proprietor with his two bro- 
thers, the minors above named, and another, of a piece of land 
consisting of 6 cottahs, and of a house thereon, situatt^d in 
Bowannypore in the suburbs of Calcutta. The fourth share of 
this was the property of Parbutty Churn Kansarrce, plaintiff’s 
elder brother, against whom a decree was passed by the mooiisiff 
of Russa, in favor of Praunkisten Kansarrce, the defendant. In 
executing that decree the entire house and land belonging to the 
four brothers was sold to Tarnee Churn Banerjee, notwithstanding 
that the* plaintiff set forth their (his own and his two brothers’) 
claim by petition, pending the execution of the decree, to the 
moonsift*. This claim was rejected. And on this the plaintiff 
instituted a regular suit in the moonsiff^s court to recover their 
portion of tf\e land, and of the house, sold to Tarnee Churn Bun- 
dopadhya. In the inoonsift*^s court the claim was dismissed ; but 
on appeal to the additional principal sudder amcen, the plaintiff 
obtained a decree, which awarded plaintiff and his minor brothers 
3-4ths of Uie land and house — of course the sale of Parbutty Chumps 
portion being upheld. On the plaintiff’s suing out execution of this 
decree it was found, the plaintiff stated, that the house had been al- 
together pulled down by the auction purchaser, Tarnee Churn, and 
the materials appropriated by him. This was represented by peti- 
tion to tlie moonsiff, who referred the plaintiff to a regular suit for 
the value of his and his two minor brothers’ share of the building. 
And Ais suit is now accordingly brought by him against the de- 
fendants, among whom Praun Kisten Mookerjec is included, as the 
plaintiff says he is the real purchaser of the property, in the name 
of the defendant, Tarnee Churn Banerjee. 

Tarnee Churn, in answer, stated that the building became a ruin, 
pendente lite^ during the rains, and denies having pulled it down, 
or appropriated the materials thereof, which are specified in the 
plaint, 

Praun Kisten Mookerjee answered that he had nothing to say to 
the case. 
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The principal suddcr ameen dismissed the case. He did not 
enter into its merits. He was of opinion tliat the Construction 
No. 1129 ruled that this action could not be tried ; for it had al- 
ready^ in the former case^ wherein plaintiff got a decree, been de- 
cided that the house, or rather the portion claimed by plaintiff, 
was his and his minor brothers^ property, and therefore no new 
suit for the same thing could now be brought. 

From this decision the plaintiff appeals. 

To me it appears that the Construction No. 1129 does not 
apply to this case. If it did, considerijig that the moonsiff would 
not take cognizance of the plaintiff^s statement, made by petition, 
during the execution of his former decree, I do not see what remedy 
the piaintiff* could have, supposing his statement to be true, that 
the house had been pulled down, and the materials appropriated 
by the defendants. In the case, formerly decreed against the de- 
fendants, the plaintiff laid his suit at 228 rupees ; now he does so 
at 1360 rupees. 

The former vahiation was according to . the price fetched 
at the sale of the property in satisfaction of Praun Kisten^s 
decree. I see nothing unreasonable in the present valuation 
being considerably enhanced, as it must cost the appellant a 
large Stim to rebuild the house, if it has been pulled down; 
and besides the share of the land and house, for w'hich plaintiff 
formerly sued, there is in his present plaint a claim for remune- 
ration for ten thousand bricks, for thirty-six beams, and for was- 
silaut or mesne profits, collected by defendant, T^mee Churn, 
pending the appeal in the additional principal suddcr ameen’s 
court. These items w^ere not included in the plaint brought by 
plaintiff formerly, and, not having been so, the Construction 
No. 1129 cannot be held to bar the claim now set up. Under all 
the circumstances of the c<Tse, therefore, I consider it legal to 
proceed with the trial of this case on its merits, and for that pur- 
pose I remand the case to the lower court. The price of the 
stamp of the petition of appeal to be returned to the appellant. 

The 20tii August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Moolvee Myneooddeen Sufdur^ Addi- 
tional Principal Sudder AmeeUy passed on the \%th of May 1846. 

Narain Sing, (former Defendant,) Appellant, 
versus 

Motee Chand Goozerattee, (former Plaintiff,) Respondent. 

For rupees 1390,-14 annas, balance of account, including in- 
terest. 
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The plaintiff brought this action^, stating in his plaint and supple- 
mentary plain that the defendant owed him rupees 965^ 14 aunas, 
principal and interest, amounting altogether to 1390 rupees^ 
14 annas, on account of cash advanced, and credits granted on 
other houses. The plaintiff stated that defendant acknowledged 
by his signature to the balance sheet (which signature was at- 
tached on the 16th of May 1840) pf the account, the above sum 
of rupees 965, 14 annas to be due to plaintiff. This signature 
plaintiff states was attached in Calcutta, where also all tlie pecu- 
niary transactions between plaintiff and defendant took place. 

In answer defendant stated that it was true there were pecu- 
niary transactions curried on between him and the plaintiff*; and 
that he had owed rupees 965, 1 4 annas to the? plaintiff*, but lie 
denies that he had ever signed any account iu acknowledgment 
of that debt. He states that Golab Chand Baboo, a mercdiaut 
of Purneah, whose Avas a corresponding house with that of 
plaintiff, owed him, the defendant, 2900 rupees, and he, Golab 
Chand, drew on the plaintiff* for that amount in defendant’s 
favor. Accepting this order, or draft, the iffaintiff jiaid, by 
hank notes, rupees 1200 to defendant, deducted from the amount 
of the said draft rupees 965, 14 anuas, with interest thereon, 
amounting to rupees 214, 2 annas, and gave an ekear or 
acknowlcdginejit to defendant for the remainder, — defendant 
states, rupees 1520 — to be paid in six months. The defendant 
filed this ekrar or acknowledgment, and urges further that his 
fixed place of residence is in zillah Gorukpoor, and that his tem- 
porary lodging only is in this zillah at^ Barrackp<)or Bailooreeah ; 
he carries on no trade there nor does he continually reside there as 
plaintiff states in his urzee. Defendant sul)mits tliat the courts of 
the 24-Pcrgiinnahs have not jurisdiction in this case. 

The plaintiff^ in a supplementary plaint, corrected some errors 
in his original plaint regarding the money transiiction between him 
and the defendant, which errors were noticed in the latter’s answer. 
With regard to the place of residence of the defendant the plaintiff 
states that his, defendant’s, present residence is at Barrackpoor, 
Bailooreeah, in this zillah, where he has a guddee,^’ or house of 
busineJis ; but his, defendant’s original or fixed place of 

residence is in Gorukpoor zillah. 

The additional principal sadder ameen decreed the case for 
the principal, rupees 965, 14 annas, only, being unable to find that 
it was specified that interest was to be paid by defendant. The 
additional principal sudder ameen was of opinion that the ekrar or 
acknowledgment of plaintiff (filed by the defendant and which 
is referred to in his answer) to pay 1520 rupees, to the defendant 
within six months, was a forgery. This opinion he formed because 
the endorsement of the sale by the vendor of the paper, on which 
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the ekrar or acknowledgment was written, is dated the 13th of 
March 1842, the document itself bearing date the 31st of March 
1842, and on referring to the collector of stamps books and 
accounts, corroborated by evidence taken by the additional principal 
sudder ameen, it appeared that the paper was not delivered from 
the stamp stores until the 7th of September 1842, on which date 
the vendor obtained it. 

From this decision the defendant appealed the day after the 
decision was passed, pleading again that the additional principal 
sudder ameen’s court had not jurisdiction, and that the sum, less 
interest, for which the plaintiff sued being rupees 9(15, 14 annas, 
the suit ought to have been instituted in the sudder ameen’s court, 
not in that of the additional principal sudder ameen. He urges 
further objections combatting the opinion that the ekrar, or ac- 
knowledgment, was a forgery. 

With regard to the suit bfing instituted in the sudder ameeii^s 
court, instead of that of the principal sudder ameen, I have to 
remark that the amount claimed by the plaintiff' was rupees 13f)i), 
14 annas, and it follows that a suit for that amount could not be 
tried in the court of the sudder ameen. Besides the case was 
specially referred when first instituted by the judge to the addi- 
tional principal sudder ameen for trial. Respecting the opinion 
expressed by the additional principal sudder ameen that the stampt 
paper on which the ekrar or acknowledgment filed by the defen- 
dant was in the stamp collectoi*^s custody instead of having been, 
as the endorsement would indicate, sold by the vendor on the 13th 
of March 1842, I deem it unnecessary to enter into an enquiry of 
the correctness or otherwise of this opinion. For the important 
question of non-jurisdiction was raised by the defendant, appel- 
lant, in his answer. It is alleged by plaintiff, respondent, that 
the pecuniary transactions between him and defendant, appellant, 
which transactions form the grounds of this action, took place in 
Calcutta. Plaintiff, respondent, further admitted that the residence 
of the defendant, appellant, is in the zillah of Gorukpoor, and that 
the defendant, appellant, has a ^^guddee,” or house of business, at 
Barrackpoor, Bailooreeah, in this district, and having such, plain- 
tiff', respondent, considered him amenable to the civil courts of the 
24-Pergunnahs, It was, I conceive, incumbent (according to Sec- 
tion 10 of Regulation XXVI. of 1814, Clause 3,) on the dift'er- 
ent judges presiding at various times in thejower court, while 
this action was under trial, to call for proof that it had jurisdic- 
tion, which has not been done at all. There waS no evidence 
offered, called for, or taken, on that point. The Circular Order of 
September 13th 1843, para. 2, shows that this point of jurisdic- 
tion was the one first of all to be enquired into, and the latter 
part of the same paragraph indicates, I consider, that the proper 
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course for this the appellate court to pursue, is to remand this 
case for retrial, in order that it may be ascertained whether the 
residence of the defendant, in this district, is of that kind which 
would render him amenable, in this action, to the civil courts of 
the 24-Pergunnahs. The price of the stamp on the petition of 
appeal to be returned to the appellant. 

The 20th August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mahomed Rvffa^ Moonsiff of Bisten- 
poor^ passed on the 22d of June 1846. 

Mirtunjoyc Haidar, (former Defendant,) Appellant, 
versus 

Raminohun Mistree, (former Plaintiff,) Respondent. 

For 61 rupees, 12 annas, on account of paddy lent on a bond. 

The plaintiff' brought this action for tlie above amount, having 
on the 6th of Assar 124/ B. S. borrowed on a tumsdok, or bond, 
ten sullees (a sullee is a measure containing 5 maunds, 10 seers) 
and five kattces (each kattee being ten seers) which was to be re- 
paid in four months ; it was stipulated in the bond that a profit 
w\as to be given on each sullee to the plaintiff by defendant, 
according to the custom of tlie part of the country where tlie 
parties resided. 

The defendant denied in his answer that he borrowed the grain. 
He stated that he could prove that he was at the house of his 
zameendar on the date (above mentioned) he was said to have 
given the bond, and borrowed the grain. The distance, the defend- 
ant says, between his zameendar’s, and the plaintiff^s house, wliere 
the transactions according to plaintiff’s statement were effected, is 
two days’ journey. 

The moonsiff took the evidence of three witnesses on plantiff’s 
part. They deposed to the plaintiff* having lent the grain to, and 
to its having been taken away by the defendant, who signed the 
bond in|the witnesses’ presence at plaintiff’s house. The defen- 
• dant did not adduce evidence, and the moonsiff decreed the 
quantity originally lent as well as ten sullees, five kattees, in 
excess of that quantity, as profit or interest accruing during the 
period the loan rei^ained unrepaid. 

An appeal is preferred by defendant, who states that he was 
unable oir account of sickness, to take the necessary steps to 
procure the attendance of his witnesses. 

He again denies the obligation ; and states that plaintiff, re- 
spondent, is instigated by one Jadub Chunder Banerjee (plaihtiffs, 
respondent’s, master) to bring this action, because he, defendant, 
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appellant, had gained a case against that person in the court of the 
additional principal sudder ameen of this zillah- Appellant prays 
to have his evidence taken. 

On referring to the tumsook or bond I observe it is stipulated 
that the profit to accrue to the plaintiff for lending the grain to the 
defendant, is to be calculated according to the custom of the coun- 
try wherein th| parties reside. On hearing the evidence of the 
plaintiflf^s, respondent/s, witnesses, Sisteedhur Haidar, Ranikisten 
Goin, and Bustum Churn Dulwye, 1 observe they say that the 
stipulation was* not as written in the bond, but that it was agreed 
that half a sullee in excess on each sullce lent was to be paid, by 
defendant, appellant, to the plaintiff, respondent. Thus the evi- 
dence is at variance with the conditions expressed in tlie bond, and 
being so I do not credit the witnesses’ statement that they saw the 
defendant, appellant, sign any such do(!umcnt, or that they saw 
him, after doing so, take away the grain alleged to have been bor- 
roAved. And I therefore decree this appeal ordering respondent 
to pay all costs. 


, The 21st August 184(). 

Present : R. TORRENS, Judge, 

Appeal from the decision of Baboo Gunga Govind Soom^ Moonsiff 
of Pautterghotta^ jjassed on the 22nd of June 

Koobecr Mistree, (former Defendant,) Appellant, 
versus 

Gudadhur Safooee, (former Plaintiff,) Respondcjit. 

For rupees 253, 12 annas, 4 gundahs, 3 cowrees, balance due, 
according to an ekrar or agreement, for bricks sold. 

The plaintiff stated that, in the month of Maug 1251, the de- 
fendant, who resides in the village of Baideadungah, in Dhee 
Punchawongong, within the moonsiJfee of Manicktullah, came 
to his house and bargained verbally for a kiln of bricks, belonging 
to plaintiff, in Tupseeah village, in the same jurisdiction, to be sold 
to him at the rate of rupees 3 per thousand. The kiln contained 
95,0(K) bricks, plaintiff states, of the value, at the above rate, of 
285 rupees. This verbal bargain was closed in the presence of 
witnesses. Defendant accordingly, plaintiff further states, was in the 
habit of carrying away as many bricks as he required, ajid had paid, 
in Maug 1251, to plaintiff’s son, Bugwan Chunder Safooee, rupees 
25 in "part payment of the price of the bricks, leaving due then 
rupees 260, which being unable to pay, he, defendant, came to plain- 
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house and paid him 9 rupees, leaving still due to plaintiff 
251 rupees. He, defendant, then on the 6th of Assin 1252, in 
plaintiff^s house, executed an ekrar, or agreement, in the presence 
of witnesses, to pay in the two months specified therein two instal- 
ments in liquidation of the sum due. This not having been lone 
plaintiff sues for the amount this suit is laid at, which includes in- 
terest. Plaintiff states that he resides in the mo^ah of Dearrah 
(within the jurisdiction of the moonsift* of Pautorghotta,) where the 
ekrar or agreement was, he says, executed by defendant. 

Defendant stated in answer that he never executed any ekrar, 
or acknowledgment, as set forth by the plaintift'. He admits hav- 
ing purchased 30,125 bricks from the plaintift’, and alleges that he 
paid him rupees 83, 8 annas for them, leaving due to plaintift* only 
6 rupees, 14 annas, for all the bricks he had bought from, the 
plaintiff. He says that the remainder of the bricks, which plaintiff 
alleges, he, defendant, bought and took away, are still on the plain- 
tift’^s ground in Tupseeah, and defendant adds that this is a false 
claim got up against him at the instigation of his brother, Ilazarree 
Lushker, with whom he has a quarrel »*egarding ancestral property. 

The moonsiff decreed the amount claimed, considering it proved 
by the evidence adduced by phaiutift’, that the defenduint had 
executed the agreement as alleged by the former. 

From this decision the defendant appeals, stating that the 
evidence taken in the lower court was unworthy of credit, and that 
the moonsift* of Pautterghotta had not jurisdiction in the case, as 
he, the defehdant, was a resident of a separate moonsiffee that 
of Manicktiillah. 

It is, I observe, clearly admitted by the plaintiff, respondent, 
that the appellant, defendant, resided within tlie jurisdiction of the 
moonsiff of Manicktiillah. This being the case, I do not con- 
sider that the alleged execution of the deed, or agreement, on 
which plaintiff, respondent, founds his claim, having taken place 
within tlie jurisdiction of Pautterghotta, empow ered the moonsiff 
of Pautterghotta to try this action. It was ruled by the Sudder 
Dewanny Adawlut (Construction of the 15th of June 1827) that a 
moonsift’ is upt competent to take cognizance of a suit, for money 
or other jliTSonal property, in w^hich the defendant is not resident 
within his jurisdiction. Section 5 of Regulation V. of 1831, more- 
over, rendered it illegal for the moonsiff to try this case, the defen- 
dant, appellant, therein, residing in another jurisdiction. The 
plaintift* lives in the jurisdiction of Pautterghotta, and would appear 
to have instituted the suit in that moonsiff^s court, in preference 
to that of the moonsiff of Manicktullah, for his own convenience. 
Under these circumstances 1 decree this appeal, and nonsuit the 
plaintiff; and desire the moonsiff to explain why he took cognizance 
of this action contrary to the rule and law I have cited. 
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The 22nd August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Tarachand Dey^ Moonsiff of Manick- 
tullak^ passed on the Sth of July 1846. 

Wuzeer Khan, (former Defendant,) Appellant, 
versus 

S'lrtliuck Mitter, (former Plaintiff,) Respondent. 

For rupees 12, gundahs 16, due on accounts of wages. 

The plaintiff in this case sued for wages due to him, he alleged, 
by the defendant, who had employed plaintiff as a writer in liis 
business. The defendant is, plaintiff states, a manufacturer of 
bricks. Plaintiff set forth that he was employed on a salary of 
six rupees per mensem, and was entertained on defendant’s esta- 
tablishment from the 6th of Falgoon 1252, until the 25th of By- 
sack 1253, when he was dismissed. Rupees 3, 12 annas, only, 
he asserts, were paid him by the defendant, and rupees 12, 6 gun- 
dahs, being due, which the defendant will not pay him, he brings 
this action to recover that amount. 

Defendant in answer admits that he did employ the plaintiff in 
his office as he states, but only at a salary of rupees 5 per men- 
sem. He, defendant, had paid plaintiff rupees 9, 12 annas, and 
there only remained due rupees 3, 10 annas, 13 gundahs, 1 cowree, 
and 1 kraut. 

The moonsiff gave a decree in plaintiff^s favor, whose claim was 
proved by evidence. Defendant did not adduce any proof in sup- 
port of his statement in the lower court. 

The appellant appeals, stating that the moonsiff should have af- 
forded linn more time to admit of the attendance of his witness- 
es, for which attendance, appellant says, process had been issued. 
He states that the moonsiff, according to law, should, after the is- 
sue of the subpoenas, have waited for six wrecks before he decided 
the case. 

I observe that subpamas for the attendance of the defendant’s, 
appellant’s, witnesses were issued by the lower court. The wit- 
nesses acknowledged the receipt, or service, of those subpoenas, 
but failing to attend to give evidence, an order, according to Sec- 
tion 31 of Regulation XXIII. of 1814, was desired to issue, to 
attach their, the witnesses,’ property ; but on the defendant, appel- 
lant, applying and signing an agreement, that if their property 
was not attached, he would bring them, tlxe witnesses, into court, 
the order w^as recalled. The defendant, appellant, agreed to bring 
his witnesses in three days, that is, within the period named in the 
subpoena. He defendant, appellant, did not do so, and nine days 
after h*e had given the agreement, to the foregoing effect, the 
moonsiff decided the case. 
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It was clearly, I observe by the agreement given by the defend- 
ant, appellant, on his application, that the process to enforce the 
witnesses^ attendance did not issue ; and that being the case, as 
he did not produce his witnesses, and as Act XXIX. of 1841, (to 
which appellant makes reference when he says the moonsift* ought 
to have deferred his decision for six weeks,) does not apply to 
defendants, I see no reason for interfering with the decision of the 
lower court, which I affirm. 

The 22ni) August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Taracliand Dey^ Moonsiff of Manick- 
tullah^ passed on ike ^th of July 1846. 

Sreemuttee Dhunnea Mcllennee, Jeetoo Powawallec, and Chowree 
Rtiur, (former Defendants,) Appellants, 

versus 

Booteenee Bewa, (fonner Plaintiff,) Respondent. 

For rupees 63, 14 annas, on account of an agreement for mo- 
ney and silver ornaments. 

This action was instituted to recover rupees 31, 4 annas; also 
for the value of. a silver armlet, of a silver bracelet, and of a silver 
chain. The money was said by plaintiff to have been borrowed at 
different times by the defendants, and the silver ornaments had 
been lent by plaintiff, to assist the defendants in their pecuniary 
means, but not returned. Accordingly the defendants signed, 
plaintiff alleges, an agreement on the 27th of Maug 1252, to re-pay 
the money, and to return the articles specified within one month. 
This not haying been done, the plaintiff brings this action. 

Defendants deny that they ever got any money, or ornaments, 
from the plaintiff, or signed any agreement, as stated by her. The 
defendants, Dhunnea and Chowree, moreover say, that the case is 
got up against them by the plaintiff, because they have a claim 
against her, on account of articles they had deposited with one 
Mohun K^ormee, who had resided in plaintiff’s house. Mohun 
died wl^e an inmate of her’s, and as defendants objected to the 
incremation of his remains, unless they obtained their property, 
plaintiff, to pacify them, agreed that the things deposited with 
Mohun should be forthcoming, which plaintiff having failed to 
make them be, defendants were about to institute a suit against her 
to recover their property. 

The moonsiff decreed the case, decidmg, that the plaintiff was 
entitled to the cash mentioned in the plaint, and to the silver arti- 
cles, or the value of them. The moonsiff considered that the exe- 
cution of the agreement by the defendants had been proved, and, 
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this proof having been given, he did not, he stated, consider it 
necessary that proof should be taken that the consideration men- 
tioned therein had been received. 

Defendants appeal. They repeat the statements made in their 
answers. They refer to contradictions in the evidence of the three 
witnesses adduced by plaintiff, and they submit that it was incum- 
bent, according to the spirit of Section 15 of Regulation III. of 1793, 
on the moonsiff, to have taken proof that the money, and the valu- 
able consideration mentioned, had been received for the agreement 
they are said to have signed. 

The plaintiff does not, I observe, specify when the money was 
lent, or to which of the defendants, or to whom the articles refer- 
red to were delivered, or when. According to the spirit of the law 
cited by appellants I consider the moonsiff ought to have called for 
proof* that the considerations stated in the agreement had been 
received by the appellants, before he decided this case. He took 
no such proof. The case must be returned to him to admit of the 
plaintiffs giving that proof. 

The witnesses do not speak, with satisfactory clearness, as to 
the place where the agreement was given. The first witness, 
Meajon, says, it was given at plaintilF^s residence ; the second, 
Kangallec, says, it was at the door of plaintiff ^s house; and the third 
witness, Anunteeram, says, it was in the court^yard. The moonsiff 
will recall those witnesses, and more closely question them as to 
the exact place they, the defendants, appellants, executed the 
agreement in. I therefore decree the appeal, and return the case 
to the moonsiff to carry into effect the above mentioned orders. 
The value of the stamp paid by the appellants on their petition of 
appeal is to be returned to them. 

The 26th August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr* /. Weston^ Sudder Ameen, passed 
on the \0th of July 1846. 

Ram Mohun Ghose, (former Defendant,) Appellant, 
versus 

Sooba Heeralall Jah, (former Plaintiff,) Respondent. 

Suit laid at rupees 846-2-10 in the lower court. 

This action was instituted for rupees 846, 12 as., 10 gs., which 
plaintiff claimed alleging that amount was due to him by the de- 
fendant, Ram Mohun Ghose, inasmuch as he and his son, Anund 
Chunder Ghose, now deceased, had been in the habit of purchasing 
timber from the plaintiff ; and on an adjustment of accounts on the 
2d of Kartick 1261, it was found there was due to the plaintiff by 
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the defendant, Bammohun, and Ms son, Anund Chundet, rupees 764i 
10 gs,, nrhich^ with interrat, amonnting to the sum above men- 
tioned^ is now claimed according to the hath eMtta, or meindran- 
dum, kept by plaintiff of the transactions between the parties. 
I%dntiff states, that the hath cMtta he refers to was a new hath 
chitta, bringing forward the balance due to him by the defendant^ 
on account of the transactions of former years. In a shpplemen- 
tary plaint, plaintiff set forth that the heirs of Anund Chunder Ghose 
(deceased, son of Rammohun, the defendant) were Mutteelall Ghose, 
his sUn, a minor, his daughter Nuffer Dossee, also a minor, and his 
widow, Anundmei' Dossee, the latter of whom was made a defen- 
dant in this case as the guardian of the minors. 

In answer Bammohun Ghose stated that he had formerly car- 
ried on business as a timber merchant, but as he had become 
very old, aiid was in ill health, one Taiksarree, Srmerchant, hearing 
ci his illness, came to defendant in Maug 1250, and said that he, 
defendant, owed him rupees 185-0-0, being the balance of accounts 
be^een them (defendant and the Taiksarree) from 1247 until 
the 26th of Assur 1250. That person desired that defendant 
would make arrangements to pay the balance, or that he would 
make it obligatory on his aon, Anund Chunder Ghose, to pay 
that debt. After these arrangements being several times urged 
on the defendant Ram Mohun, his son Anund Chunder under- 
took to discharge the debt, rupees 185-0-0; and his son after that 
carried on the business at Barrackpoor, in pergunnah Boro. In 
foct, defendant states, his son Anund Chunder carried on the 
trade from the month of Maug 1250, and the defendant (Rammo- 
hun) has had nothing to say to the trade since then. His son, 
Anund Chunder, died in Kartick 1251, leaving. his widow, a son, 
and a daughter, as his heirs, whom. Ram Mohun thedefendant urges, 
the plaintiff ought to have sued for the amount claimed; he urges 
that he (defendant) is not possessed of any effects from his son, 
or his legal heir. Finally he denies that he ever carried on busi- 
ness wim his son as his parser as plaintiff alleges. He (the 
defendant) prays that his account bo(m8 may be compared with 
the plaint^. 

Luci^iiliain Mookerjee gave in a petition, pending this case, 
to the%ff;^ that Ram Mohun Ghose, the defendant, had sold 
all his pr^rty to him, and praying that no order should be 
pass^, in cionsequence of plaintiff's' cMm prejudicial .to Ms, 
'‘'pi?titiiaa6ris,.'ihfonrifti ■; ; -.'■•iit- 

; decreed the clMm for prmcipttd only, consi- 

chitta pir’tneiifoigtiidhM''^ ‘.the 

'ip[iR|^.-i£nd.^?eVidenGe he ivere 

thOiidefepdant 

."'Ip 'flmt '^b'delm^ 
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had succeeded to his son’s effects* The defendant's witnesses were 
not examined^ because he did not take the requisite steps to sec^e 
their attendance in the lower court. The sudder ameen eonsideied 
it unnecessary to enter into the question raised by the petitionee 
Lucheenarain Mookerjee. 

'rtie appellant appeals, again urging that he never had cattied 
on business as a timber merchant with his son Anund Chunder; 
that the latter had taken on himself to defray all demands on 
count of appellant’s transactions previous to his, appellant’s^ 
relinqnishing business. He urges further that the plaintiff, re« 
sponaent, never did of himself curry on any business, or reside in, 
or visit, this zillah, and that this action according to Construction 
No, 75 , in consequence cannot be brought. He submits that the 
hath chitta or memorandum produced by the plaintiff, respondr 
ent, on proof of which the sudder ameen decreed the case, is in 
many places interpolated, and shows the traces of erasures. He, 
appellant, denies that he, or his son, ever signed the hath chitta, 
which the sudder ameen considered it proved they had done. 

Further appellant submits that he could not cause the attend- 
ance o{ his witnesses, as they were some of them ill and some 
absent from home. 

In the sudder ameen’s court, I observe that the evidence of five 
witnesses was taken in support of the plaintiff’s demand. Their 
names were Rujub Allee, Enstennath Harra, Wuzeer Sirdar, Rant 
Bagdee, and Muthoor Bagdee. The first named says that the 
accounts of plaintiff and defendant were compared in the 
month of Maug 1250, hut does not say who was present on 
behalf of plaintiff, on that occasion ; then it was found that 
rupees 780, 14 annas, 10 ^ndahs, were due to the plaintiff: 
and the defendant Ram Mobun, and his son, signed a fresh 
hath chitta, or memorandum, bringing forward that sum as ba- 
lance in plaintiff’s favor* The witness says that again in 1251, 
in the month of Kartick, the accounts were examined by one 
Taiksarree, a servant or gomashtah of the plaintiff^ reSpondet)it;i 
when it was ascertained that rupees 704, 10 gundahs, were due 
to the plaintiff by Ram Mohun, (Anund Chunder, previous to 
the last mentioned date, having deceased,) who verbally agreed to 
pay that amount within two months. The second witness, 
Bistennath Harra, says the same as the foregoing witness regard- 
ing the h|th chitta or memorandum, and the balance brought for- 
ward in Maug 12fi0# He says that on a comparison qf accouni|a», 
on the 2d of 12515 it was found that Ram Mohun Hhose 

owed pWntilf rupe^ 764, 10 guhdahs, which the defenfipnt agreed 
to pay within months* Hie witness does not say who was 
present^ eil^p 1^50 or 1251^ on behalf of the pWutlff ^ 
examiu^on of the accounts. The tldrd witness> 
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says t|he same as the foregoing two> with regard to the hath chatta 
or memQraiidum> and the balanee therein brought forward in 
Maug 1250. He speaks without cleamesa as to who was present 
on plaintiff’s^ respondent’s^ behalf in Maug 1250 ; and mentions no 
oni as present asplaintiff^s^ respondent’s, agent in Kartick 1251, 
when rupees 764,10 gundahs, were ascertained to be due by defem 
dant, appellant, to plaintiff, respondent. The fourth witness, nam-^ 
ed Ram Bagdee, mentions the occurrences described by the other" 
witnesses as having taken place in 1250. He omits all mention of 
any one having been present on plaintiff’s, respondent’s, behalf 
then^ and on comparing accounts on the second of Kartick 1251, he 
says one Roopnaraiu Sing was present as plaintiff’s, respondent’s 
agent, when Ram Mohun the defendant, appellant, stated to that 
person that he would pay the balance within two months. The 
fifth witness, Muthoor JBagdee, on being asked who was present 
when the accounts were compared in 1250, and defendant’s, appel- 
lanjt’s, signature, and that of his son, attached to the hath chitta or 
memorandum, mentions no one as being present on plaintiff’s 
behalf; and says that Roopnarain Sing was present as plaintiff’s 
agent in Kartick 1251: but contradicting the preceding witness, 
Rmn Bagdee, he says that a person named Avuldar, on plaintiff’s, 
respondent’s, behall^ was the individual to whom Ram ]Mohun, 
the defendant, appellant, promised he would pay the money 
(rupees 764-0-10 gas.) ascertained to be due by him, defendant, 
appellant, within two months. With reference to the foregoing 
evidence it is to be remarked that the first witness, differing from 
all the othets, says that one Taiksarree on plaintiff’s part was 
present when the balance was ascertained, in Maug 1250, to be 
due by defendant. Ram Mohun, and his son. The second witness, 
only naming the witnesses who have deposed on plaintiff’s, respon- 
dent’s, behalf as present, omits all mention of any one appearing 
on plaintiff’s part as gomashtah or agent, either in 1250 or 1251, 
at the examination of the accounts. The third witness does 


not speak clearly as to who was present, as plaintiff’s agent in 
12$0 or 1251, at the examination pf the accounts. The fourth 
and fifth witnesses agree with respect to the agent, Roopnarain 
Sing, cd pllfintiff, present when the accounts were compared in 
1251, mt mention no one as being present on his behalf in 
1250, and they differ as regards appellant’s, defendant’s, promise to 
pay the amount due within two months^ One of these witnesses 
says, the promise was made to Rooptxamlxi Sing, the ot|er that it 
made to aperson named Avuldar. fiw they bU swear to the 
hatii chatta Of rnemomndum, and that the acooipts were compared, 
and the memnrandum si^ed in 1250 hf anpellhp^ defendant, and 
his son Amind Chunder; andthat again in KMch lM% the jaecounts 
rupees 764, 10 gas^ rgSlM m the halfpee 
hy hu% as Wf themseites, 
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with regard to who was the agent present on reepoiident^B behalf^ 
though particularly questioned as to who were thq persons prosent 
on the two occasions tbey^ the witnesses, describe, 1 do not inrpii- 
citly believe their evidence, more especially when I regard the sus- 
picious circumstance of these low persons — coolies and. laborers — 
unconnected with either of the parties, saying they were twice pre- 
sent, in different years, by mere chance, at an examination and 
comparison of accounts of transactions between the appellant imd 
respondent. The former accounts from whence the balance, bropght 
forward in the hath chitta or memorandum of 1250, is said to have 
been ascertained, are not produced nor were they called for by the 
lower court. With respect to the other allegations m the petition 
of appeal I consider it unnecessary to notice them, further than tf> 
say that I do not consider that the Construction, No. 75, cited by 
the appellant, can be held to bar the institution of this suit by 
Sooba Heeralall Jah, and that there are no erasures or interpo* 
lations in the hath chitta or memorandum. But taking into con- 
sideration the nature of the evidence adduced by the plaintiff, 
respondent, I deem it more just in this case that further eqquhy 
should be made ; that the accounts, and proof of their ^nuine- 
ness — of the transactions between the parties previous to the alleg- 
ed signiLture by the appellant and his son, in Maug 1250, be called 
for, and carefully examined by the lower court ; and that oppor- 
tunity be given to the appellant to have his witnesses, in the pre- 
scribed manner, brought into court, and to file any documents he 
may think it necessary to produce. 1 therefore decree the appeal, 
and send it back for re-trial to the lower court, to carry the i^ve 
instructions into effect. 

The 27th Accost 1846. 

Present: R. TORRENS, Jodge. 

Appeal from ttui deemon of Baboo Gungagovind Soom, Mooimff qf 
Pautterghotta, pasted on the 22<f of June 1846. 

Muddoosooden Lashker, (former Defendant,) Appellant, 

versus 

Gourmohun Mookeqee, (former Plaintiff,) Respondent. 

Fob rupees 55, 6 annas, due on a bond. . 

The plaintiff brought this action to recover the above sum, being 
due, he stated, by tiie defendant, on account of 45 rqpees for a 
bond, given by defendant, and interest thereon. H,e stated tiuit 
the d^dant had paid him 3 rupees cash, leaving tW sum above 
stated still due. He states that the date of the bond wm the btii 
of AugWn 1250t, ‘ 

In dhswe# the4efiMidant stated that he owed no mmqy 
plaintiff, (hat the date he is smd to have given the 
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defencldiitj w*i8 at the vilhigc of Kalleebuttee^ in tiie bouse of the 
brother of his daugbter-inxlavr, whose father having died, he, de- 
fendant, went to assist at the deceased's faneral obsequies. De- 
fendant Sttttes that he remained there from the 26th of Kartick 
until the 1(^ of jPoose 12i50, and adds that he was labouring un- 
der Mvere. illness during nearly the whole of that period, as his 
medical attendant and others can prove. He further states t^t 
the case is up against him, defendant, in consequence of his 
havpg himself obnoxious to plaintiff, by having given evi- 
dence in the fouzdarree court, in a case wherein the plaintiff was 
interested. 

The moonsiff decreed the amount claimed, considering that it 
was proved by the evidence of the writer of the bond, and of the 
witnesses thereto, as well As by the evidence of others who deposed 
to the payment of 3 rupees, by the defend.-mt to plaintiff, and to the 
repeated applications of the latter to the defendant, for his money. 

Appellant appeals from this decision, and repeats in his petition 
the 'statements made in his answer. 

On hearing the evidence of the four witnesses adduced by the 
defendant, who are named Ram Soonder Kabraj, Madh.ib Haidar, 
KaUa Chand Lushker and Muddoo Sooden Muudle, 1 observe they 
every one related to, or connected with, the defendant, ap- 
pellant, and I do not consider they have satisfactorily proved the 
defendant to have been absent from his house on the date of 
the bond, or that there exists any emnity on the respondent’s 
part, inducing him to get up this clmm against the appellant, 
wheteae the evidence brought forward by the plaintiff, respondent, 
has proved the execution of the bond and the payment of 3 
rupees, a part of plmntiff’s, respondent’s, claim to the latter. 1 
therefore affirm the mtmusiff’s decision. 

The 29x0 Acoust 1846. 

PEbsknt: R. TORRENS, Judge. 

Appetiifnm the dedeion of Gmgagttdnd Sootn, Moons^ qf Patter- 
ffhotta, passed on Ute 29f A June 1846. 

Seeb||un^hQ8e and Joynarain Ghose, (former Defendants,) 

^ Appellante, 

versus 

Kitaboedi^tera Muudle, (former Plaintiff,) Respondent. 

Skmubs the Hj^hmts there were sued, In tise lower couit, Raj 
Ohui^ Ghnseand tVmstoomune^ widow (ff RMnChunder Ghose, 
jwp ta^e MkMflg agmeimdar* iff 'riibge wherein the 
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For possession of 11 beegahs of land valued at rupees 143 * 

The plaintiff instituted this action for possession of the ^bov 0 
stated quantity of land^ situated in the village of pe^Unah Cal* 
cutta^ which he stated had been pledged (by Seebram Ghos^, Joye- 
narain Ghose^ Ram Chunder Ghose^ deceased^ and Raj Chunder 
Ghose^ the three last named being the sons of Seebram Ghpse>) 
according to a kiibala or deed of sale dated the 12th of Ch^te 
1247 . He states that the defendants executed that d^ed hmpg 
received a loan of rupees 128 from him, plaintiff, secured olKhe 
land, atod it was agreed verbally that if within one year the money 
was repaid with interest in one payment the deed of conditional 
sale or kubala was to be returned, otherwise the land was to come 
into plaintiff^s possession, it remaining for the term above specie 
fied in the defendant's hands. The defendants did not repay the 
debt*, and the plaintiff according to Regulation XVIL of 1806^ 
Section 8, presented a petition iiccording to which notice of 
intention of foreclosure was sent to defendants. After ten 
mouths from the date of receipt of that notice had elapsed^ 
plaintiff states that Seebram Ghose petitioned the jud^ of this 
district to the effect that the plaintiff had held possession of the 
land, (which he, Seebram, admitted to have been mortgaged,) in the 
name of his father-in-law Kanye Mundul, to whom a lease was 
given by defendants and from whom a cubooleut or agreement was 
taken % them, stipulating that during the period of plaintiff’s 
thus holding possession (in Kanye MunduPs name) he was to pay 
yearly to defendants rupees 18, 8 annas rent for thf land, which 
for 3 years amounted to 55 rupees, 8 annas, which sum defendants 
claimed to be credited with. In that petition it was further stated 
that 104 rupees cash was paid to plaintiff on the 26th of Pose 
1250, that on. an examination of accounts it was ascertained 
rupees 43, 8 annas, 1] gundas, 2 cowries were due for interest by 
defendants, and on that date plaintiff gave a recemt duly witnessed 
for rupees 1 15, 8 annas, 8 gundahs, 2 cowries. But plaintiff urges 
that the statements in this petition of Seebrain’s are all false, and 
that he never has been repaid a rupee by the defendants. Now he 
sues for possession of the land mortgaged by them. 

In answer Seebram Ghose stated that he and his sons before 
named, did truly borrow rupees 128 from the plaintiff and exe- 
cuted the kubala, it being verbally agreed that the plaintiff was to 
hold possession of the land mentioned in his plaint, until the 
amount of yearly rent pa^le by nlaintiff, being retmued by him, 
had liquidated the sum lent by plaintiff to the defendants. The 
plaintiff did hold possession. He would not give a cubooleut in 
his own name, Wt gSVe one in the name of Kanye MdnM his 
fother4n-law, dated the 25th of Offte 1247, wherein he agreed to 
pay a ’yearly rent jrf^pees 18-8. lie, defendant> stftte^ further that 
his son Ram Chunder Ghose is, as plaintiffnkentions, dead, hut that 



fWTtfWktfUV-WrtTtT* T%ri r»/\ rtATIWT il 


his widow who has been sued can have no legal claim on the pro- 
perty, or on any portion of it, in dispute. Still, she having been 
made a defenemnt had not proper notice of this action, for on her 
husband's demise, she, having altogether separated from defend- 
ant, went to live at her fathers house within the jurisdiction of 
the moonsiff of Kuddumgotchee, where due notice was not served 
on her. Defendant urges that he has, as stated in the petition re- 
ferr^ to in the plaint, a receipt from plaintiff granted for ru- 
pe^llS, 15 annas, 8 gundahs, 2 cowries, and that after the notice, 
according to Section 8 of Regulation XVIL of 1806, was served, 
a deposit of rupees 16, 2 annas, on account of principal and inter- 
est, was made in the treasury of the judge, which fully liquidated 
the debt due to plaintiff. Defendant furtlier says that the kubala, 
according to which deed the 128 rupees was lent, was not re- 
turned to defendant when the 115 rupees, 15 annas, 8 gundahs, 
2 cowries, was acknowledged by plaintiff, because a small sum re- 
mained still due to plaintiff, which as lie has above stated was de- 
posited in the judge's treasury. He adds that on a comparison of 
accounts on the day the receipt was granted (the 26th of Pose 1250) 
by plaintiff, the result was as follou s. 


Originally due according to the kubala to 
the plaintiff, Rs. 128 0 0 0 

Paid in cash by the defendants according 

to the receipt filed, being dated the 26th of 

Pose 1250 Rs. 104 0 0 0 

Rent forthc land in plaintifTs possession for 
3 years at 18 rupees, 8 annas yearly Rs. 55 8 0 0 

159 8 0 0 

Deduct interest due to plaintiff, Rs. 43 8 11 2 c. 


And the appellant alleges that the balance with interest has bee 
deposited in tlif^ court’s treasury. This balance was rupees R, 
2 annas, 3 pie. Further they state that, on the adjustment of 
accounts, on the 26th of Pose 1250, the plaintiff relinquished 
possession Si the ground, which defendant leased to one Koobeer 
Mundur Joyenarain Ghose in his answer makes the same statements 
as Seebram Qhose. The other defendants filed no answers. 

The moonsiff decreed the case, considering that the petition for 
foreclosure, (according to Section 8 of Reguladon XVII. of 1806,) 
and the notice of it was formal, and its service on the defendants, 
who had borrowed the money, proved. He was of opinion that 
there was no proof of the repayments any part of the money lent 
to them, defendants, by plaintiff. Nor was be of opinion that it 
had been proved that the plaintiff had held possession, for any time, 
of the land in dispute, as urged in defendant’s answer. 
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Appellants appeal from this decision. Tliey repeat the state- 
ments made in the answers filed in the lower court. They a^d 
that the plaintiff did not^ as he should have done^ sue all the 
zemeendars of the estate wherein the disputed property is situated 
but only some of the partners : and they pray that an ameen be 
deputed to report as to whether the plaintiff had, or had not, pos- 
session of the disputed land, as they contended in the moonsiff^s 
court that he had. 

On referring to the document, the kubala, on which the plaiu- 
tiff^s, respondent's, claim to the land is founded, I observe it is an 
unconditional deed of sale, which however both parties in this case 
admit, on being asked, is used in this zillah, instead of the kutkal)ala 
containing the condition under which the sale of mortgaged pro- 
perty may be concluded. The appellants and respondent agree 
wdth Regard to the loan of rupees 128 having been granted 
by the latter to the former, and it is to be considered whether 
the appellant did pay rupees 104 to the respondent, obtaining, 
after an examination of accounts, the latter^s receipt for rupees 
115, 15 as., 8 gas., 2 cees., and whether did the. respondent ever 
hold possession of the land mortgaged, in virtue of the cubooleut 
said to have been given by him in the name of his father-in -law 
Kanye Mundul. 

To prove that the plaintiff was paid rupees 104-0-0, and that he, 
after an examination of accounts, granted a receipt for rupees 

115, 15 as., 8 gas., 2 cees., appellants produce the receipt dated 
the 26th of Pose 1250 B. S., Jind have adduced two witnesses to 
support their statement. The witnesses’ names are Jafleroddeen 
Sheik and Kalachand. Those persons say the payment was made, 
and the receipt granted, two years and a half previous to their 
giving evidence. They both stated what is at variance wdtli the 
appellants’ answer, in saying that a larger sum than that which was 
due for interest was deducted on that account, when* the accounts 
were examined. The witness Kalachand says that when the 
payment was made the kubala was read over to him, but I think 
if it were true that the payment was made, and the receipt 
granted, as appellants state, the kubala being, as the witness says, 
at hand, the appellants would have had the sum of rupees 

116, 15as.,8 gas., 2 cees. endorsed thereon, instead of going to 
the expence of stampt paper and getting a separate receipt for 
it. Besides I observe that the petition referred to in the plaint 
was not given for more than ten months after application was 
made by plaintiff to foreclose. Had the statements made in that 
petition been true, I consider that no time would have been lost in 
presenting it. Moreover the cubooleut alleged by appellants 
to have been given by plaintiff in the name of Kanye Mundul, 
has not* been filed fiy the appellants to support their state- 
ment that respoi^dent had possession of the land in dispute. 
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For that purpose only one witness was brought forward by 
tly? defendants, appellants, in the lower court, on whose unsup- 
ported testimony 1 cannot believe that respondent did hold such 
possession of the ground pledged. I regard that statement (re- 
garding possession) as the more iniprobable, because the ap- 
pellants state that it wJis stipiilatea that the respondent m as only 
to relinquish possession when the whole debt due to him was liqui- 
dated. Nevertheless appellants, defendants, stated in their answer 
in the lower court that the whole debt not being liquidated, the 
plaintiff*, respondent, gave up possession on the 26th of Pose 1250, 
on which the appellants let the land to Koobeer MunduL But it 
was not for more than fourteen months after, that the full payment 
of the debt was made, according to appellants^ own admission, by 
depositing the balance due in the court’s treasury. With respect 
to appellants’ statement that the widow of Raj Chunder Gho^e has 
not had proper notice of this action served on her, I consider it is 
not of any consequence. For legally she cannot (her husband 
having died during his father^slife time,) be regarded as having any 
interest in the land in dispute ; and were it otherwise 1 would re- 
mark that this statement of informal notice is contrary to the state- 
ment made in the petition, (refen*ed to in the plaint,) given by ap- 
pellants when plaintiff took steps to foreclose the mortgage. 
Therein appellants say Ram Chunder^s widow was living with and 
maintained by- them. As regards the plea that all the zameendars 
were not sued by plaintiff, respondent, 1 have to observe that the 
point is quite immaterial, and that it was not at all necessary for 
the plaintiff, respondent, to have sued any of the zameendars. 
Under all the circumstances I have referred to, I cannot see any 
reason to interfere with the decision of the lower court, and I dis- 
miss the appeal. 

The 31st August 1846. 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr. J. Weston^ Sudder Moonsiff^ pass- 
ed on the 23d of June 1846. 

Issel^Chunder Roy Chowdry, (former Defendant,) Appellant, 

versus 

Luckun Ghose, Seeb Chunder Gandee, Bugwan Ghose, Isser 
Chunder Ghose, Meis Chunder Gandee, former Plaintiffs, and 
Sumboo Chunder Chuckerbuttee, (former Petitioner,) Respond- 
ents. 

Foe rupees 110, 11 annas, claimed as the value of paddy and 
TOai^seke^imder a &ise process issued according W Regula-* 
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The plaintiff brought this action against Isser Chunder Chow- 
dry, Cally Coomar Chuckerbuttee, Manoolla Khoonkar^ *Allee 
Mooftee, Sunker Sirdar, Muddoosooden Pyke, Hullodhur Dharra^ 
and Puddolochun Liishker. They, plaintiffs, alleged that the de- 
fendant Isser Chunder Chowdiy, and the others, had forcibly cut 
their crops and carried them away. They say the crops were 
growing on their land, consisting of thirteen beegahs, two kottas, 
which they, plaintiffs, hold by a lease from Sumboo Chunder 
Chuckerbuttee, in whose (birmooter) rent-free land theii* tenure is 
situated. The defendants, they say, acted thus, under the pretext 
that Regulation V. of 1812, authorised their seisure of the crops 
on account of arrears of rent, which Isser Chunder Chowdry 
claimed as part talookdar and part farmer of the 15 annas share 
of talook Andarreeah. A share of the arrears of rent said to be 
due, were claimed by Rally Kinker Roy Chowdry, proprietor of 
a 3^ annas share of that portion, and also by Cally Coomar 
Chuckerbuttee as under farmer. This, plaintiffs state, was the 
substance of the claim as stated in the notice issued, according to 
Regulation V. of 1812, to recover rent due on account of the land 
held by them. They state the arrear was not required from them- 
selves ; but from one Puddolochun Lushker who, those defendants 
said, was their ryot, and who they alleged was in possession of 
plaintiffs’ tenure. 

The defendant Isser Chunder Chowdry stated that the land 
claimed by the plaintiffs, does not form any part of the lakeraj 
tenure of Sumboo Chunder Chuckerbuttee, but that it is situated 
within the 15 annas share of talook Andarreeah, of ^hich he is a 
part proprietor with Calleekinker Roy Chowdry, whose portion 
Isser Chunder says he has taken in farm and underlet to Cally- 
coomar Chuckerbuttee. Isser Chunder further states, that the 
land claimed by the plaintiffs was part of the ryottce tenure of 
Puddolochun Lushker, a ryot of defendants, for the recovery of 
whose balance of rent, process, according to Regulation V. of 1812, 
was had recourse to by the farmer and under farmer Callycoomar 
Chuckerbuttee, who attached the crops on ten begas of the land 
described by tlie plaintiffs. The defendant, Isser Chiinder Chow- 
dry, filed a cubooleut, which many years ago Ram Churn Lushker, 
an ancestor of Puddolochun, had given. It is dated in 1202 B. S., 
and is for 19 begas, 4 kottas, within which the land claimed by the 
plaintiffs is, and on which the crops which they also claim were 
growing. The cubooleut filed was given to Luckenarain Roy, Isser 
Chunder Chowdry’s ancestor. The latter further files an ekrar, 
or agreement, given subsequently in 1237 B. S., for the same land 
by Puddolochun Lushker alone, on his brother’s declining to con- 
tinue to hold the land. 

Of the other defendants Sunker Sirdar, Hullodhur Dharra, 
and Muddoosooden Pyke, plead they only acted in the matter of 



no 


ZILLAH TWENTY-FOUK PERGUNNAHS. 


attachment, as subordinates of the under farmer Cally Coomar 
Chuckerbuttee. Manoolla Khoonkar, in answer, stated that he 
had nothing to say to the attachment whatever. None of the other 
defendants filed answers. 

The moonsifl' decided the case in favor of the plaintiff so far 
that he decreed them JK) rupees, 3 annas. He considered that the 
cabooleut and agreement, filed by the defendant Isser Chunder 
Chowdry, were fictitious ; and he was of opinion that the report 
of the amcen deputed by him (the moousiff) made it apparent 
that the land, on which the crops carried away grew, was the 
plaintiffs’, that the evidence of the witnesses, fiv'e in number, ad- 
duced by plaintiffs, proved the land and crops to be theirs, and 
that the defendant, Isser Chunder Chowdry, was proved by the 
evidence to have gone with several persons and to have carried 
away the crops forcibly. Isser Chunder was accordingly, held 
liable to make good rupees 90, 3 annas (the value of the crops 
according to the evidence in the lower court) on that account. 
No order was passed with regard to Sumboo Chunder Chucker- 
buttee’ s petition, (setting forth that plaintiffs’ temire was situated 
in his lakeraj property,) apparently because his, Sumboo Chun- 
der’s, claim was virtually upheld. All the other defendants were 
released from liability an account of the plaintiffs’ claim. The 
moonsiff ordered that Isser Chunder Chowdry should defray the 
costs incurred by the plaintiffs, but he gave no order with regard 
to the expences incurred by those defendants in this case whom 
he released from liability. 

An appeal is preferred by Isser Chunder from this decision. 
He submits that no documents, as there should have been, con- 
nected with the claim made according to Regulation V. of 1812 
for the arrears of rent, were filed with^ or called for in, the case 
when it was tried in the lower court, and that as his, Isser Chun- 
der’s, ryot’s (Puddolochun Lushkei*’s) residence was not correctly 
stated in the plaint, due notice could not be served oh that per- 
son. If so, he submits, much assistance would have been derived 
(by appellant) by that person’s having an opportunity to prove 
that the land was his inouroosee (hereditary) tenure. Further, 
appellan^ urges that the evidence taken in the lower court, and the 
docurik^n^s filed by appellant, made good the allegations contained 
in his answer. On being questioned, the appellant explained that 
he is part farmer and part talookdar of Andarreeah, and that Cally 
Coomar Chuckerbuttee is part farmer and part under farmer 
thereof, under the following circumstances. That formerly 
he, Isser Chunder, held, as talookdar, the whole 15 annas share 
of talook Andarreeah, but having become, at one time, surety 
to Government for one Ram Lochun Mutteelall, on that person’s 
being held liable by Government for a sum of money, a part of 
his, Isser Chunder’s, property w'as sold to realise the claim. 
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That portion was the 3^ annas share of the 15 annas portion of 
talook Andarreeah, and the purchaser thereof was Cally Kinker 
Roy, the defendant^ who let his purchase in farm to Isser Chun- 
der, appellant ; and he, appellant, underlet that farm to Cally 
Coomar Chuckerbuttee, a defendant in this case, who also took 
a farm of the 11^ annas share from Isser Chunder the appel- 
lant. 

With ree^ard to the plea urged by the appellant that Puddolo- 
chun Lushker^s residence was not correctly stated by the plain- 
tiffs, respondents, I find though it was not correctly stated, yet 
the evidence taken to prove the servdcc of the notices of the in- 
stitution of this suit, shows that those notices were put up 
at Puddo Lochim^s fixed residence; and all legal forms hav- 
ing been observed, I do not think appellant's plea regarding 
the .incorrect statement of that person's residence, need be 
further considered. I did not feel satisfied merely from the 
evidence of the witnesses, adduced by the plaintiffs, respon- 
dents, Bistennath Sirdar, Ram Persaud Sirdar, Chunder Sirdar, 
Govind Sirdar, and Kalloo Peramanic, that the appellant was the 
person at whose instigation the fictitious or pi'etendcd notice ac- 
cording to Regulation V. of 1812, was issued, or that the appellant 
was the person in possession of the 15 annas share of the talook of 
Andarreeah, when the process according to that Regulation was 
enforced, and the crops carried away. With a view to ascertain 
who was in possession of the 15 annas share of the talook, when 
the acts complained of by the plaintiffs, respondents, were com- 
mitted, it was in my opinion necessary to peruse the notice under 
which the attachment and sale of the crops was made, and to take 
the evidence of the amcen who attached and sold the crops. This 
would show by whose order, or at whose desire, the attach- 
ment and sale were effected. The lower court not having called 
for the cubooleut, given by Cally Coomar Chuckerbuttee to the 
appellant, for .the farm and under farm of the 15 annas share 
of the talook of Andarreeah, nor taken the ameen^s evidence, or 
perused the papers connected with the attachment of the 
crops, this case was deferred to enable the appellant to file 
that cubooleut, and to have a subpeena served on the ameen 
and on the witnesses to the cubooleut. The papers relat- 
ing to the distraint and sale were, at the same time, called 
for from the collector's office. The ameen in his evidence 
stated that being unable to go himself to attach and sell 
the crops, he deputed his mohurer. From the evidence of that 
person, Meer Asudally, who sold the crops according to the pro- 
cess issued under Regulation V. of 1812, it appears that the person 
who applied to have that process enforced was Muddoosooden 
Pyke,* on behalf of Cally Coomar Chuckerbuttee, the farmer and 



112 


ZILhAH TWENTY-FOUR PERGUNNAHS, 


under farmer before mentioned. This appears also from the notice 
issued according to tliat Regulation, and from the petition of Mud- 
doosoodeen Pyke, and it does not appear from the ameen^s mohurer^s 
evidence that the appellant, Isser Chunder, took any steps, with 
regard to the attachment or sale of the crops. The cubooleut 
given by Cally Coomar Chuckerbuttee, for the farm and under farm 
of the 15 annas share lof thetalook of Andarreeah, has been filed, and 
proved by evidence showing that Cally Coomar, and not the appel- 
lant, was in possession of that estate when the acts complained of 
by the respondents were perpetrated. Isser Chunder Chowdry, 
the appellant, had no interest, during Cally Coomar^s tenure, in the 
estate ; and as it is proved that the latter and not Isser Chunder 
Chowdry, the appellant, enforced the process according to Regula- 
tion V. of 1812, I cannot see why the appellant should be held 
liable in this case. The witnesses of the plaintifls, respondents, 
say that Isser Chunder Chowdry was present when the crops were 
taken away. Their evidence on this point is not satisfactory, for 
they say he was accompanied by upwards of one hundred persons, 
but make no mention of the names of any individual — speaking 
only of that of Isser Chunder Chowdry. I have not any doubt as 
to the possession of the land, on which the crops grew, being 
proved to have been in the hands of plaintiffs, respondeivts ; for 
the evidence, a copy of a chitta obtained from the collector's 
office, tKe report of an ameeu deputed by the moonsiff in this 
case, and a copy of a decision passed by the late court of appeal, 
shows it to have been in their possession. But the moonsiff’s 
decision that isser Chunder Chowdry, the appellant, is to be liable 
for acts proved to have been committed by Cally Coomar Chucker- 
buttee, cannot be upheld, and I therefore decree this appeal. 
The costs in appeal to be defrayed by the respondents, excepting 
the petitioner Sumboo Chunder Chuckerbuttee. 

The 3Ist August 1846. 

Present; R. TORRENS, Judge. 

Appeal from the decision of, the Sudder Moonsiff^ Mr, J, Weston, 
passed on the 23d of June 1846. 

Sunker Sirdar, (former Defendant,) Appellant, 

1 ^ ' versus 

Luckun Ghose and others, (former Plaintiffs,) Respondents. 

The appellant in this case was a defendant in the preceding case, 
described in the appeal of Isserchunder Chowdry. The appellant 
prays to have his expenses incurred in the lower court awarded 
him ; the moonsiff, though he released him from liability to make 
good any portion of plaintiff s^ respondents^, claim, not having 
passed any order with regard to his costs. It is not in evidence 
that the appellant took any part in the unjust proceedings bf the 
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farmer and under farmer, Callycoomar Chuckerbutiee ; it only 
appears that the appellant was present at the distraint of respon- 
dents^ crops in his, appellant's, capacity of village chowkeydar, to 

f revent disturbance and to take charge of the distrained crops. 

do not consider that under these circumstances he should have 
been made a defendant or should have incurred any costs. I there- 
fore decree this appeal. 

, The 31st August 184(). 

Present: R. TORRENS, Judge. 

Appeal from the decision of the Sudder Moonsiff^ Mr. J. Weston, 
jjassed on the 23rd of June 1840. 

Hullodhur Darra, (former Defendant,) Appellant, 
vei'sus 

Jjuckun Ghose and others, (former Plaintiffs,) Respondents. 

The appellant was a defendant in the case described in the ap- 
peal of Isserchunder Chowdry vers^ls these respondents, lie ap- 
peals because the moonsiff did not award him his expences. From 
the tenor of this appellant’s answer in the lower court, it appears 
to me that he aided, or connived at, the unjust proceedings of Cally- 
coomar Chuckerbutcee ; for the appellant says he was in the ha- 
bit of .cultivating the land (from whence Callycoomar fraudulently 
caused the crops to be cut and carried away,) as that person’s 
ryots, and it has been clearly proved that the true proprietors and 
cultivators are the respondents. I can only regard this appellant’s 
answer in the lower court as a connivance at Callycoomar’s frau- 
dulent conduct, and do not therefore think he ought to be exempt 
from the payment of his own costs. 1 therefore dismiss this ap- 
peal. 

The 31st August 1846. * 

Present: R. TORRENS, Judge. 

Appeal from the decision of Mr. J. Weston, Sudder Moonsiff, 
passed on the 23d of June 1846. 

Manoolla Khoonkar, (former Defendant,) Appellant, 
versus 

Luckun Ghose and others, (former Plaintiffs,) Respondents. 

Appellant was a defendant in the case described in Ijsser 
Chunder Chowdry’s appeal. The moonsiff did not, although he 
released him from all liability for respondents’ claim, allow appel- 
lant his expences in his, the moonsiff’s, court. He prefers this 
appeal, therefore, to get them awarded him. It is not proved that 
appellant had any thing to say to the unjust acts complained of 
as having been committed by Callycoomar Chuckerbuttee, and 
which were proved to have been committed by that person. I con- 
sider the appellant entitled to his costs, and decree the appeal. 







